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PREFACE 


The Law of Execution, in these two volumes, deals 
mainly with the modes of enforcement of decrees of 
Civil Courts in British India. The work is designed not 
merely as a running commentary, on the relevent 
provisions of the Code of Civil Procedure, but as a 
comprehensive treatise embracing in it all matters 
directly or mediatley relating to or arising from pro- 
ceedings in execution. The practice of Civil Courts in 
India is largely similar to the procedure of Courts in the 
United States of America and the forms of action and 
writs of execution obtaining in England are of less use 
in interpreting the statute-law of India. In all oases 
of parity of statutory construction citations and illustra¬ 
tions from English and American authorities have been 
added. For the'many possible omissions and imperfec¬ 
tions in these volumes the author expects the indulgence 
of the reader, in respect of the first attempt to present 
in the form of a treatise the law relating to execution 
of decrees in British India. 


♦ 




M. K. 
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CHAPTER I 


Introductory- 

Execution and Procedure—Substantive and Adjective Law—Sctope of 
Procfedure—Redress in archaic societies—History of redress— 
Inforencoe from Teutonic Law—Remodial provisions in Hindu 
Law—Survivals in modern law—History of Anglo-Indian Courts 
—A dual system—Code of Civil Procedure—Rule of Construction 
—Effect of new legislation on procedure—And ou limitation- 
instances of application. 


The Law of Execution is that branch of legal Execution 
procedure, which deals with the mode of obtaining ^cedure. 


satisfaction under a judgment of a Court of Law. 
‘Procedure’ itself like ‘Practice’ in its larger sense 
is “the mode of proceeding by which a legal right 
is enforced, as distinguished from the law which 
gives or defines the right and which by means of 
the proceeding the Court is to administer; the 
machinery as distinguished from the product .” 1 
Roughly speaking substantive law defines the rights, 
while procedural or adjective law determines the 
remedies. This distinction is not however accurate, 
for substantive rights, such as the right of appeal, fall 
within the sphere of procedure and remedial rules, 
such as those pertaining to the measure of damages, 


are within the purview of substantive law. The true Substantive 
nature of the distinction is thus set out by Salmond: gjj^djwUve 
“The law of procedure may be defined as that 


branch of the law which governs the process of 
.litigation, lb is the law of actions, Jus quod ad 
<xctioneB $ertinet, using the term ‘ action * in a wide 
sense ^ include all legal proceedings, civil or 


'V«-4 



Per Lush L.J. in Poyser v. Mitutrs, (1881)7 Q.B.P. 329 
(838)5 Per I*»d Penzanco in Kendall v. Hamilton, (1879) 4 A.C. 504. 
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THE LAW OF EXECUTION 


Scope of 
Procedure. 




Redress in 

archaic 

societies. 


criminal. All the residue is substantive law and 
relates not to the process of litigation, but to its 
purposes and subject-matter. Substantive law is 
concerned with the ends which the administration 
of justice seeks; procedural law deals with the means 
and instruments by which these ends are to be at¬ 
tained. The latter regulates the conduct and relation of 
Courts and litigants in respect of the litigation itself ; 

fcbo former determines their conduct and relational! 

# 

respect of the matters litigated. Procedural law is 
concerned with affairs inside the Courts of Justice; 
substantive law deals with matters in the world 
outside." 1 

Laws of procedure deal primarily with the 
rights and remedies of private persons, but in laying 
down the rules for the constitution of Courts, the 
limits of jurisdiction and the like, they almost touch 
upon topics of public law. They include the rules 
for "(1) selecting the jurisdiction which has 
cognisance of the matter in question (2) ascertaining 
the Court which is appropriate for the decision qf the 
matter (3) setting in motion the machinery of the 
Court so as to procure the decision, and (4) setting in 
motion the physical force by which the judgment of 
the Court is, in the last resort, to be rendered 
effectual.’’ 2 This last step is the process of execution. 

The idea of a Court of Justice and the execution 
of its judgments presupposes the existence of a 
State which on its authority constitutes the Courts 
and lays down the law’s for administration. On the 
social condition of man in an archaic age wherein 
the conception of a State had not yet dawned and ♦ 
where no common authority existed to control indi¬ 
vidual action, philosophers have differed, though /or 

1. Jurisprudence, 438. 

2. Holland’s Jurisprudence, 3.59, 
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the first evolution of order out of chaos a Social 
Compact was taken as the probable solution. With¬ 
out speculating hard upon the real position of archaic 
society, whether there was ideal peace or cruel war, 
the evidence of research clearly points to a world in 
which force was the ruling power and might the sole 
security of person or' property. In such a society, 
therefore, the only means of redressing a wrong was 
self-help. “The injured person, with his kinsmen or 
dependants, made a foray against the wrong-doer, 
and swept away his cattle and with them perhaps, his 
wife and children, or he threatened him with super¬ 
natural penalties by fasting upon him as in the East 
even at the present day; or finally, he reduced his 
adversary to servitude, cr took his life. The idea of 
such a procedure was not compensation, but punish¬ 
ment. Self-redress existed not so much rci as poemv 
persequendae causa and as there is no objective 
standard of right and wrong, the measure of the 
injury and therefore of the punishment is the feeling 
of the injured person.*’ 1 

A historical study of the ancient laws of different History of 
nations gives us a view of the several steps by which rcdrcsa - 
the remedy of self-redress became replaced by the 
arm of the State. Some of the earliest interferences 
of the State “consisted neither in wholly forbidding 
it nor in assuming active jurisdiction over the 
quarrel which provoked it, but in limiting it, prescrib¬ 
ing forms for it or turning it to new purposes. 

Thus the next series of incidents in the practice of 
distraint—the impounding, the stress laid upon 
pledge or security, and the acknowledgment of 
continuing ownership which is implied in the liabi- 
l ity of the person di strained upon to feed the cattle, 

1. Moyle’s Institutes of Justinian, 681. See also Maine's Ancient 
Law, 360, 378 ; Holme’s Ooijunon Law, 2. > % 

IgteL 
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and in the rule that the distrainor shall not work 
them—belong to a newer range of ideas which dictate 
the first attempts to moderate reprisals and regulate 
revenge for wrong. Distress now becomes a semi¬ 
orderly contrivance for extorting satisfaction. Many 
vestiges of this ancient function remain. It has been 
observed by Blackstone and others that the modified 
exemption of certain classes of goods from distraint, 
plough-oxen for example, and tools of trade, was not 
in its origin the least intended as a kindness to the 
owner. It was entailed by the very nature of the 
whole proceeding, since without the instruments of 
tillage or handicraft the debtor could never pay his 
debt. A passage in the Dialogue de Scaccario 
(ii. 14), prescribing the order in which the goods of 
the King’s debtors are to be sold, strongly bears out 
this view. Latest in the order of proceeding, and 
latest probably in date, came the direct interposition 
of the State. The King steps in, first in what we 
should now call his administrative capacity. His 
administrative deputy, the Sheriff, cn complaint 
made by their owner, follows up the cattle, demands 
a sight of them, raises the hue and cry if it be re¬ 
fused, and seizes twice their number if the beasts 
have been driven'away- Even, when he obtains 
his view, he can do nothing unless the cattle-owner, 
denying the right of his adversary to distrain, is 
prepared with security that he will try the question 
between them in a. Court of Justice. Thus tardily 
does that power make its appearance which accord¬ 
ing to our notions should long since have appeared 
on the scene, judicial power of the Commonwealth. 
Its jurisdiction is obviously acquired through the 
act of the Sheriff in restoring the cattle upon pledge 
given. The distrainor has lost his material security, 
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the cattle. The owner of the cattle has become per¬ 
sonally "bound. And thus both are placed under a 
compulsion which drives them in the end to a.judi¬ 
cial arbitration.” 1 

- “ The comparison of the various Teutonic 

bodies of law suggests then to my mind* as re¬ 
gards those systems, the fitting conclusions res¬ 
pecting the historical development of the remedies 
which grew out of the savage • practice of violently 
seizing property in redress for supposed wrong. 
Two alternative expedients were adopted by nascent 
law. One of these consisted in tolerating distraint 
up to a certain point ; it was connived at so far as 
it served to compel the submission of defendants 
to the jurisdiction of Courts, but in all other cases 
it was treated as wilful breaches of the peace. The 
other was the incorporation of distraint with a 
regular procedure. The complainant must observe 
a great number of forms at his peril ; but if he 
observes them he can distrain in the end. .. In a still 
more advanced condition of legal ideas, the tribu¬ 
nals take the seizure of land or goods into their 
own hands, using it freely to coerce defendants-into 
submission. Finally, Courts of Justice resorb to 
coercion- before judgment only on the rarest occa¬ 
sions^ sure as they at last are of the effectiveness of 
their process, and of the power which they (hold in 
deposit from the Sovereign Coininmonwealth.”? 

. The Hindu Codes represent a stage when the 
8tate allowed freedom of action to a creditor to re¬ 
cover hia debt, within such limits as were deemed 
necessary for t he prevention of the abuse of strength 

Iy\ Maine's Early Institutions! 266-267. 

Ibid. 277-278. See also Ibid. Chap. IX & X and Moyle’s 
Infijitutes of Justinian, Excursus X foe a complete historical dis- 
^msRdh; '' ■ • 
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or a breach of the peace and a resort to the King’s 
Courts was considered only as a concurrent remedy,- 
though when once such a resort was made every 
means was adopted to coerce the defendant to make 
good their judgments. The Vivada-Chintainani 
sums up the law as laid down by the Hindu law¬ 
givers and is instructive for a historical study : 

“ MANU speaks of the means to be taken by a creditor, if the 
debtor do not pay the debt on demand. 

A creditor Bbould be allowed to realise his debt by whatever means 
he can do so. 

Dharma (mode of recovery consonant to moral duty), Vyciva- 
hara (suit in court), Chhala (artful mauagement), Acluirila (distress) 
and Bala (legal force), are the five meaus whereby a debt may bo reali¬ 
sed. Each of these shall alternately be used on the failure of thoothor. 

BRIFIASPATI defines mode consonant to moral duty to bo the 
mode of recovery “ by the interposition of friends aud kinsmen, by 
mild remonstrances, by importunate following,” or by performing 
dharna before the house of the debtor. 

If tho debtor be a poor Brahmiu, a debt shall bo gradually 
• realised from him according to his iueome. 

KATYAYANA defines the mode of recovery by suit in court to bo 
the mode of recovery by arresting a debtor, openly dragging him be¬ 
fore the public assembly, and confining him “ until he pay what is 
due, according to the immemorial usage of the country.” 

Artful management means the aot of realising a debt by borrow¬ 
ing a thiug of tho debtor with an artful design, or withholding a 
thing deposited by him, or tho like. 

Distress signifies tho realisation of the debt by confining the 
wife, sou, or the cattle of the debtor, or preventing egress from, aud 
ingress into, his house. 

Legal force means thu realisation Of the debt by binding the 
debtor, carrying him to the house of the creditor, aud bcatiDg him, or 
other means. 

Before adopting any of these means, it is necessary to make a 
demand. 

KATYAYANA says, if a king, master, or priest be the debtor, a 
debt is to bo realised by mild expostulation. 

Debts from shareholders and friends are to be realised by artful 
management. 

BERTGU says, debts from merchants, agriculturists, and arti¬ 
sans are to be realised by. s-uit in court, und those from wicked men 
by legal force. 
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BRIHASPATI speaks of oases where debts cannot be realised by 
suit in court. If the debtors be i>oor wine-vendors, <fco., the creditor 
shall bring them to hie house and force them to liquidate thoir debts 
by bodily labor. 

If they be poor Brahmins, debts shall be gradually realised from 
them. 

YAGNAVALKYA Bays, if they be poor and belong to lowoastes, 
they shall be forced to liquidate their debts by bodily lal*>r. 

But if they he poor Brahmins, debts Shall be gJadoa^y realta*! 
fmm.them with reference to their income. 

OATYAYAHA speaks of the penalty for osiu#-legal force 
oat set, 

If the debtors be in the beginning lamed to do any tbiog whioh is 
disadvantageous to them and advantageous to the creditors, the la tte r 
shall be fined the first sahas<i (250 panas), and the former shall bo 
freed from their debts. 

NARADA says, If the dobtore beoonio poor owing to some un- 
forseon events, debts shall be gradually realised from them according 
to their income. 

When the interest of a loan reaches its highest point and tbo debtor 
oannot liquidate it, ho can, if he like, renew It on oompound interest. 

BRIHASPATI confirms this by saying that creditors shall realise 
monoy with Interest on the expiration of the appointed time; or the 
debtors shall agroe in writing to givo compound interest. 

BRIHASPATI says, whon tho iDterost has risen to its highest 
point, and it has been added to the principal, interest exceeding twice 
the principal may bo roooived. 

When the principal comprises principal with interest, compound 
interest may bo charged on twioe tho principal and 6omeother interest 
may be enjoyed ; and the principal shall consist of the interest and 
prinoipad. 

He speaks on the subject of the absence of the debtors. When 
a debt of valuable articles having been doubled, the debtors have died 
Or absconded, their movables shall be taken and disposed of with the 
knowledge of witnesses. Their price being fixed, they shall be laid 
open to pnblio inspection. The dues of the oreditors being taken after 
the adjustment of acoounts, the balance shall be given to tho debtors. 

If money be realised in the abovementioned manner before the 
kinsmen of the debtors, no blame oan be attached to the creditors. 

The king should not punish a creditor, even if he realise the debt 
by legal force. 

VISHNUoonl irms this by saying that the king should not prevent 
a creditor from realising his dues by any of tho aforesaid means. 

says the king cannot provent a oreditor from 
realising his dues that have been admitted by tho debtors. 
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If such a debtor bring a suit against his creditor, the former shall 
he fined and shall pay the debt. 

A kryabadi debtor, who does not admit the claim of the creditor, 
cannot be forced to pay the debt by any of the aforesaid means and 
cannot be arrested. 

BR1HASPAT1 confirms this by saying that a kryabadi debtor 
cannot, in doubtful cases (sandtjdha) be arrested. 

He who causes the arrest of such a man becomes liable to just 
punishment. 

A kryabadi debtor means one who undertakes to pay what is 
legally due by him. 

Doubtful cases (sandigdha) mean cases where the nature of the 
coin lent, its number, *c., the amount of interest, and the payment 
or non-payment, are disputed. 

MANU says, the king shall imposo on wicked creditors and 
debtors, a fine of twice the amount which any of them endeavours to 
gain by cheating. 

This rule is applicable to the case of rich men. 

MANU also enjoius that a person who, at first declining to pay 
a debt, afterwards promises to pay he shall be fined five per cent. But 
if his debt be proved by evidence, he shall be fined ten per cent. This 
rule applies to the cases of men. 

YAGNA V ALKY A 'says, if the debt of a man who refused to 
pay it, be proved by evidence, he shall not only pay the debt but also 
an equal amount of fine. 

If a creditor bring a false suit, he shall pay a fine of twice (he 
amount claimed therein. 

This rule is for him who has failed in karaiiavada and jiragna- 
rada (two sorts of reply). 

It is for men of the middle classes. 

YAM A says, if a rich man wickedly withhold payment of the 
dues of others, the king shall cause them to be paid by fining him 
twice Hie amount of the debt. 

. VISHNU says, if a creditor by instituting a suit prove his claim, 
the debtor shall pay it and fine equal to a tenth of the same. 

On realising a debt, the creditor shall give the king a twentieth 
part of the amount. 

KATYAYANA says that a man who is indebted to several parties 
shall pay him first from whom he got the first loan. If the King or 
a Brahmin be one of the creditors, he should be paid before others. 

If all the bonds have been written in one day, the debts, payments, 
balances, and interest, shall be equal; otherwise, according to the order 
of lime. 

That creditor who can prove that the debtor acquired money by 
means of his principal must be paid before any other creditor, if the 
debtor have no means of liquidating all his debts. 
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YAGNAYALKYA says that the bond shall be torn opon pay¬ 
ment of tho debt. Where no deed exists, let one be prepared by way 
of a retease. But a debt which was contracted before witnesses must 
be paid also before witnesses.” 1 

Despite the growth of the sovereign power and 
the authority of judicial institutions, which gradually 
replaced the exercise of individual force, the tenacity 
of archaic usage is so great that its survivals in 
modern law cannot be avoided. Among the liber¬ 
ties of private action—taking the law into one’s own 
hands—are still recognised the right of self-defence, 
recaption, distress damage feasant, abatement of 
nuisance; these and the prominent position accorded 
to distraint in the land-laws of this country are a 
sufficient indication of the longevity of the habits 
born in man. 

The advent of the East India Company marks 
the first stage of modern legal history in India. The 
early charters of the Company constituted the 
Mayors’ Courts in the Presidency-Towns and about 
a century later the Mayors’ Courts were replaced 
by the Recorder’s Courts. Supreme Courts were 
established at Calcutta in 1773, at Madras in 1800 
and at Bombay in 1823. 2 These Courts derived 
their authority from the Crown and administered 
only the law of England with all its rigid forms of 
action, except that in suits against Hindus and 
Mahommedans the law of the defendant should 
prevail. The grant of the Diwanee of Bengal, 
Bihar and Orissa did not alter the Civil and Crimi¬ 
nal administration and the Provincial Courts which 
existed under the rule of the Mogal Empire continu¬ 
ed to exercise their former jurisdiction. It was not 
till the year 1781 that the English Parliament first 

'1. • As translated by P.O. Tagore, 2nd Edn., Madras, 1865, 

2. See (1772) 13 Geo. Ill o. 63 ; (1799) 39 and 40 Geo. Ill o. 78 
and (1824) 4 Geo. IV o. 71. 
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recognised the existence of such Provincial Courts 
independently of the Supreme Courts and invested 
the Governor-in-Council with the power of framing 
regulations for the guidance of those Courts. 1 

Under the scheme of reorganisation of judicial 
institutions devised by Warren Hastings the Courts 
of the Suddar Diwani Adalatand the Suddar Nizamut 
Adalat were constituted the principal Courts of civil 
jurisdiction having appellate authority over the Pro¬ 
vincial Courts and were located in the Presidency- 
Towns, alongside of the Supreme Courts, with 
jurisdiction carefully defined. The main distinc¬ 
tion for our present purposes in the procedure 
of the Courts was, that while the Supreme Courts 
followed the law of England, the Suddar Courts 
had an indigenous system of procedure modified by 
Regulations 2 of the executive Government. After 
the transfer of the Govarnment of India from the 
East India Company to the Crown in 1858 the dual 
system of Courts was considered unnecessary, and 
by the Indian High Courts Act, 18G1 3 the Supreme 
and Suddar Courts were amalgamated and the High 
Courts inherited their combined jurisdiction. 

The first consolidation of the rules of procedure 
into a code with territorial application in British 
India was made in 1859 and that was the first Code 
of Civil Procedure. 4 Though originally intended 
for adoption in the Courts not established by Royal 
Charter, it was soon extended to the Courts in the 
Presidency-Towns and under the Letters Patents of 
the several High Courts their procedure was ordain¬ 
ed to be regulated by that Code. The Code of 1859 

1. (1781} 21 Geo. Ill c. 70. 

2. See the Schedule of repealed enactments in Act X of 1861. 

3. ( 18 G 1 ) 24 and 25 Viet. c. 104. 

4. Act VIII of 1859. 
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was re-enacted with considerable improvements in 
1877, 1882 and 1908 1 and Act Y of 1908 is the 
existing Code of Civil Procedure. This Code extends 
in its operation almost to the whole of British India 
but the High Courts in the Presidency-Towns have 
as the successors of the Supreme Courts not yet lost 
their old forms of procedure modelled on English 
practice and to that extent the legislature bas exclud¬ 
ed the application of the Code to proceedings in the 
High Courts. 

Where a code is divided into sections and rules Rule ol 

, , construction. 

as in the Civil Procedure Code of 1908, the principle 
of construction is that the sections lay down general 
principles and the rules provide the means by which 
they can be applied and not otherwise, with the 
result that the rules restrict the provisions of the 
sections. 2 The forms given in the Schedule can¬ 
not control the clear words in the body of the Code.' 

As a general rule a provision of law that re- J^ a $j^on 
lates to procedure has retrospective operation. 4 procedure. 

A litigant has no vested right in procedure and 
proceedings pending at the commencement of 
the new Act will be governed by the procedure of 
the new Act, 5 though the relief remains un¬ 
affected by the change of procedure. 6 But a sta- 

1. Acte X of 1877, XIV ol 1882 and V ol 1908. 

3. Nabin Chandra v. Pron Krishna, (1914) 41 Cal. 108 ; Mani 
Mohan y. Ramtaran % (1915) 43 Cal. 148 ; Qhvznavi v.» The Allahabad 
Bank Ld.< (1917) 44 Cal. 929. 

3. Munsur AH v- Abhoy Charan, (1917) 21 C.W.N. 1147 = 40 
I C. 816 ; Rahim v. Sheikh , (1914) 22 I. C. 690. 

4. In re Ratatisi Kalianji , (1877) 2 Bom. 148 ; Vidyarati v. 

Chandrasekhar am 9 (1879) 4 Bom. 163 ; Nihal Devi v. Kishorc, 

(1910) P.R. 87 = 8 1.0. 999. 

5. Papa Saslrigal v. Anantaramai (1881) 8 Mad. 99 ; Ookul 

v. Alt, (1910) 18 0.0. 152=6 I.C. 1015; Sevai v. Tahsildar of 

Periyakulam, (1896) 6 M.L.J. 122 ; Abdul v. Sheikh, (1911) 9 I.C. 

815> 

6. Shamshtryar v. Chpalohand, (1910) 7 1.0. H, 
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tute should not be construed so as to impair 
rights accrued already or affect transactions complete 
before its enactment, though the mode in which the 
right is enforced is determined by the law in force 
at the time of the suit. When it is said that a 
change in the processual law subsequent to the 
commencement of an action cannot change the 
rights of the parties, the right spoken of is not a 
substantive right of either party, but a right relating 
to the enforcement of a substantive right which 
would be included in the wide sense of processual 
law, that is, law relating to remedies for the 
enforcement of substantive rights ; but these reme¬ 
dial rights are affected by aDy change in the law 
subsequent to the accrual of the rights but before 
steps are taken to enforce them in a Court- It is 
not convenient or permissible to make a distinction 
between cases where the change in the processual 
law imports a new or further restriction on the 
prosecution of a substantial claim in the Court or 
merely takes away a restriction on such prosecution 
imposed by an older processual law. Whether a 
change in the processual law favours the prosecution 
or the defence, it must be held to affect all actions 
commenced after the statute making the change 
comes into force unless the statute itself contains 
the saving clauses which prevent the change affect¬ 
ing particular actions or classes of persons. 1 

The law of limitation applicable to a suit or ap¬ 
plication is that in force at the time when it is ins¬ 
tituted, irrespective of any longer or shorter period - 
provided for under the repealed statute. 2 The reason 
of the rule is that limitation is a branch of the law of 

1 . Muthiah v . Ramaswami, (1913) 25 M.LJ. 205 = 201.0.689. 

2. Vaithinatha v. Govindaswami, (1921) 13 L. W. 522=62 
I. C. 795. 
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procedure and only a condition annexed to the en¬ 
forcement of a substantive right in a Court of Law 
and does not affect the right itself. It is all the same 
a well-established principle that unless the terms of 
a statute expressly so provide or necessarily require 
it, retrospective operation will not be given to a 
statute so as to affect, alter or destroy any vested 
rights. The general rule that statutes relating to 
processual law have retrospective operation is as 
much subject to this qualification as statutes dealing 
with substantive rights This principle applies 
to a right of appeal which a party to an action 
has 1 and likewise to proceedings in execution- 2 
Though laws affecting limitation might abridge 
or enlarge periods of limitation in cases of causes of 
action which are alive at the date when the new 
enactment comes into force and which under the 
old law would expire afterwards, the change cannot, 
unless there is a clearly expressed intention to the 
contrary either by apt words in the enactment or 
otherwise, operate retrospectively so as to impair 
rights of suits which were alive on the date. 3 

Section 48 of the C. P. Code is retrospective in 
its operation and applies to.all decrees whether pass¬ 
ed before or after the Code of 1908 came into force. 

1. Ramakrishna v. Subbaraya, (1913) 31 Mad. 101 ; Manjur 
Bibiv. Akhal, (1913) 17 C. L. J. 316=19 I. C. 793; Secretary of 

. State v. Narain, (1911) 35 Bom. 448. See also Karar v. Mustafa, 
(1914) P.R. 86; Promothanath v, Mohinimohan, (1921) 47 Cal. 
1108; Salem Town Bank v. Varadappa, (1911) 2 M.W.N, 386 = 
12 I.C. 653. 

2. Gurupadapa v, Virbhadrapa, (1883) 7 Bom. 459; Jugmohun 
v. Luchmeshw, (1884) 10 Cal. 748 ; Raghunath v. Mulna Amad , 
(1898) 12 Bom, 449 ; see also Ship Shankar v. Soni Ram, (1909) 32 
All. 33. 

3. Rajah of Pittapur v« Venkatasubba Rao, (1916) 39 Mad. 
646; Fatmabibi v. Ganesh, (1907) 31 Bom. 630. See Girish 
Chandra v. Apurba Krishna, (1893) 21 Cal. 940, 
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Mortgage-decrees like money-decrees are within the 
operation of this Section. 1 Para. 11 Clause (3) of 
Schedule II of C. P. Code does not operate to pre¬ 
vent the running of limitation for the execution of 
decrees during the time when the mortgaged pro¬ 
perty was in the hands of the Collector for execu¬ 
tion.- When an attaching creditor acquired aright to 
the subsistence of an attachment under the Code of 
1882, that right cannot be taken away by giving 
retrospective operation to Order 21, rule 58 of C. P. 
Code 1908. 3 

CHAPTER II 

Judgment, Decree and Order 

Judgment and Decree in English Law—Judgment and Decree in Indian 
Law—Definition of ‘ Judgment*—Definition of ‘ Decree*—Decree 
is a formal expression—Rights adjudicated must ba substantive— 
The order miij-t finally dispose of the suit—Meaning of ‘Suit*— 
What are suits— What are not suits—Decree includes some orders 
—Definition of ‘Order*—Some orders are appealable—Decree r. 
appealable orders—Rejection of plaiut—Orders under ss. 47 and 
144, C.P. Code—The order'must determine a right or liability— 
The order must be conclusive—Instances of conclusive orders— 
Instances of interlocutory orders—Decrees domestic or foreign— 
Decrees nisi or absolute—Decrees preliminary or final—Court 
must draw up preliminary decree—Interlocutory decision is not a 
preliminary decree—Preliminary decree when passed—What is 
the decree to be executed—Dismissal of appeal with or without 
notice—Withdrawal of appeals—Cross-decrees—Decrees must be 
for payment of money—Decrees must be capable of execution at 

once—and by the same Court-Decrees may have been passed 

by the same Court—Right is available against assignee—Joint 
decree is within the rnle—Cross-claims. 

Under the concurrent and to some extent con- 

1. Rissesivar v. Jasodalal , (1914) 40 Cal. 704; Jai Mongol 
v. Badan Chand , (1913) 19 I. C. 899 ; Gopaldas v. Pribhovah , 
(1921) 45 Bom. 365 ; Syam Chand v. Baikunthanath , (1918) 47 
I.C. 143. 

2. Sadasiv v. Rakhmabai, (1915) 11 JJ.L.K. 25=27 I.C. 969. 

3. Raghavacliariar v. Anantharaddi , (1915) 31 I.C. 911; 
Khandi Svbbayya v. Nura Svbbarcddy 9 (1915) 2 L. W. 4 = 27 I. C. 
792 ; Pardipartlii Ramayya v. Kasrukonda Jagannadham, (1915) 27 
I, C. 568. 
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flicting jurisdictions in Common Law and Equity 
that existed prior to the Judicature Acts the terms 
‘judgment’ and ‘decree’ carried a distinct legal 
significance. A Judgment at Common Law was 
“ the determination or sentence of the law, pro¬ 
nounced by a competent Judge or Court, as the 
result of an action or proceeding instituted in such 
Court, affirming that, upon the matters submitted 
for its decision, a legal duty or liability does or does 
not exist;” 1 and a Decree in Equity was a “sen¬ 
tence or order of the Court pronounced on hearing 
and understanding of all the points in issue and 



decree is more pliable than a judgment. The latter 
proceeds upon the determination of a narrow issue 
of law or fact, and merely decides upon the exis¬ 
tence of an alleged liability as between two contend¬ 
ing persons or groups of persons. A decree may 
be adjusted to meet all the exigencies of the litiga¬ 
tion and to settle all the conflicting rights and 
claims, however numerous and complicated may be 
the interests involved. Further, a judgment has in 
general nothing whatever to do with the means of 
enforcing the liability which it declares. Certain 
consequences do indeed flow from it—as the right 
to issue execution, the attaching of a lien upon 
land—but these are no part of the judgment, nor 
is it concerned with directions for making its 
sanction effective. On the other hand, a decree 
‘ may and frequently does contain more or less 
minute and specific directions for effectuating its 
object.' Also it may prescribe or forbid a specific 
act or course of conduct, which a judgment never 


1. Black on Judgments, I. 2. 

2. Daniel’s Chan. Practice, II. 960. 
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does. Hence it will be perceived that the orbit of 
a decree in Chancery, so to speak, is much wider 
than that of a judgment at law.” 1 Under the 
Judicature Acts, 1873 and 1875 2 the jurisdiction 
to pronounce judgments —in which term, decrees 
and rules were included, unless repugnant to the 
context—has been conferred on every branch of the 
Supreme Court, and the term ‘decree’ has conse¬ 
quently lost its distinctive meaning and has been 
superseded by the more comprehensive term ‘ judg¬ 
ment.’ 

The Code of Civil Procedure has adopted the 
terms ‘ judgment ’ and ‘ decree ’ and has under¬ 
stood them in senses which can well be traced back 
to the characteristics of the Judgment and Decree 
of the Common Law and of Equity in England. 

‘ Judgment’ means the statement given by the 
judge of the grounds of a decree or order. 3 The 
judgment shall be dated and signed by the judge in 
open Court at the time of pronouncing it and when 
once signed, shall not afterwards be altered or added 
to, save as provided by Section 152 or on review. 4 
Judgments of a Court of Small Causes need not 
contain more than the points for determination 
and the decision thereon ; judgments of other 
Courts shall contain a concise statement of the case) 
the points for determination, the decision thereon 
and the reasons for such decision. 5 In suits in 

1. Black on Judgments, I. 4. 

2. (1873) 36 & 37 Viet. c. CG ; (1875) 38 & 39 Viet. o. 77. 

3. C. P. C., S. 2 (9). Katchtkalayana v. Kaohivijaya, 
(1867) 12 M. I. A. 495 (502). Fora discussion of the scope of the 
term under the Letters Patent, see Tuljaram v. Alagappa, (1903) 
35' Mad. IF. B. ; Chinnasami v. Armuga, (1903) 27 Mad. 432; 
Justices oj the Peace for Calcutta v. Oriental Gas Co., (1872) 17 
W. R. 354. 

4. C. P. C., O. 20, r; 3. 

5. Ihid. r. 4. 
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which issues have been fiamed, the Court shall state 
its finding or decision, with the reasons therefor 
upon each separate issue, unless the finding upon 
any one or more of the issues is sufficient for the 
decision of the suit. 1 

‘ Decree’ means “the formal expression of an 
adjudication, which, so far as regards the Court 
expressing it conclusively determines the rights of 
the parties with regard to all or any of the matters in 
controversy in the suit and may be either preliminary 
or final. It shall be deemed to include the rejection 
of a plaint and the determination of any question 
within Section 47 or Section 144 but shall not 
include an adjudication from which an appeal lies 
as an appeal from an order or any order of dismissal 
for default.” 2 

A decree is a formal expression of an adjudica¬ 
tion. Whenever the Court exercises its mind on the 
determination of a cause on the merits, there is 
always an adjudication, and a judgment upon the 
non-appearance of the defendant is none the less an 
adjudication, though the expression of the Court’s 

1. C. P. 0., O. 20, r. 5. See Tarakant v. Puddomoncy, (i860) 
5 W. R. 63 P. 0. 

2. O.P.C., S. 2 (2). The corresponding definition of the Oode of 
1882 was:— 

* Deoree ’ means the formal expression of an adjudication up->n 
any right olaimed or defence set up in a Civil Court, when such ad¬ 
judication, so far a9 regards the Court expressing it, decides the suit or 
appeal. An order rejecting a plaint or directing accounts to be taken 
or determining any question mentioned or referred to in Seotion 3 44, 
but not specified in Seotion 550 is within this definition ; an order 
specified in Section 588 is not within this definition. 

The present modifications in this definition aro (1) the recognition 
of a preliminary decree and an appeal therefrom, (2) tho substitution 
of the wordB ‘ within ’ for the words 1 mentioned or referred to in ’ so 
as to bring within the definition orders against sureties, orders as to 
court-fees in pauper suits and appeals therefrom and (3) the exclusion 
of appeals from orders for dismissal for default. 

3 
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resolve is not generally preceded by argument or 
consideration. 1 It is not necessary that that expres¬ 
sion should be in any particular form, but a decree 
should embody in a formal manner the adjudication 
by a judge of the rights of the parties- Where the ques¬ 
tion sought to be adjudicated is left open, there can 
be no decree. In a suit for the construction of cer¬ 
tain testamentary dispositions and for the framing 
of a scheme for the administrationjof charities, the 
judge did not record findings on all the issues, nor 
did he draw up any formal document in the nature 
of a decree, but observed that as it was improbable 
that that judge should pass the final decree* he 
deemed it advisable to record his conclusions on cer¬ 
tain issues; the order of the judge embodying these 
findings was held not to be a decree from which an 
appeal lay. 2 

Bights of the parties that are adjudicated natur¬ 
ally imply rights substantive and not merely proces- 
sual, rights asserted and sought to be enforced as 
distinguished from the processual rights of a party 
that are ancillary to the enforcement of the substan¬ 
tive ones. So it was held the dismissal of a suit under 
Section 97 (O. 9, r. 2) s or Section 102 (0. 9, 
r. 8), 4 a decision under Section 5 of the Court 
Fees Act -1 or an order returning a plaint or 


1. Radhanath v. Chandicharan, (1903) 30 Cal. 060 F.B. An 
orler of dismissal for default is now e'icepted under the definition of 
‘ decree.’ 

2. Ayyappa v. Oopalasami, (1912) 12 M.L.T. 3C9 = 1G I C. 45. 

3. Luckliy Churn v. Budurinissa, (18S2) 9 Cal. 627 ; see 
however Mahar-ij Adhiraj v. Mehta, (1894) 19 Bom. 307. 

4. Mansab v. Nihal, (1893) 15 All. 359 ; Gilhinsnn v. Subra- 
mania, (1903) 26 Mad. 599 ; Amrito Lai v. Bam Chandra, (1901) 
29 Cal. 60. But see Gosto Bcliary v. Hari Mohan, (1903) 8 C.W.N. 
313. 

5. Balkaran v. Gobiwl , (1890) 12 All. 129 F.B. As to decisions 
4 relating to valuation,’ see Dada v. Nagcsh, (1898) 23 Bom. 486. 
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appeal for amendment 1 or for presentation to the 
proper Court 2 or an orderjgiving leave to with¬ 
draw a suit under Sections 373 or 373 and 582 
(0. 33, r. 1 and S. 107) 3 merely regulated the 
procedure of the Court and could not be decrees. 


Considering that the present Code excludes from ^® t 0 g^ ly 


the definition of decree any order of dismissal for 
default and continues the special /provision as of old 
for an order rejecting the suit, it appears that to 
constitute a decree there must be an order finally 
disposing of the suit, that is, there must be “ an 
expression of opinion, on the rights of the parties 
in the sense of an opinion upon the merits of the 
case ; that is, on the right asserted in the suit or 
upon the defence whether of law or fact set up to 
defend such alleged right.” 4 


dispose of the 
suit. 


Where there is no civil suit, there is no decree Decree 
and where there is is no decree [there is no appeal. 5 
The term ‘suit’ .has not been defined by the legis¬ 
lature “probably because, it is not possible to frame 
a definition which will satisfactorily survive every 
test. But on the other hand, it is not difficult to 
decide in the vast majority of cases whether a 
proceeding is in fact a suit or whether it is merely 
a summary or subsidiary application. The author¬ 
ities show that judicial bodies varied in their method 
of treating the question. But every case must turn 


1. Ourdasv. Bhag, (1911) P.R. 96=11 I.C. 281. 

2. Chinnasami v. Karuppa, (1898) 21 Mad. 234 ; Wahidullah 
v. Kanhaya, (1902) 25 All. 174. 

3. Patloji v. Gann, (1891) 15 Bom. 370; Jogodindro Ncithv. 
Sarut Sunder i, (1891) 18 Cal. 322 ; Syed Abdul Hasan v. Kashi 
Sahu, (1839) 27 Cal. 362; Jagdish v. Tulshi, (1893) 16 All. 19 ; 
Genda Mai v. Pirbhu Lai , (1895), 17 All. 97 ; Pindi v. Kishun, 
(1919) P.W.R. 57 = 51 I. C. 766. 

4. See also Maliarajadhiraj v. Mehta, (1694) 19 Bom. 307. 

5. Minakshi v. Subrahmanya, (1889) 11 Mad. 20, 
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J£g* of u P° n own circumstances.” 1 Under the Judi¬ 
cature Act, 1873> 2 the word ‘suit’ includes action and 
‘action’ is ‘‘a civil proceeding commenced by writ 
or in such manner as 'may be prescribed by rules 
of Court and shall not include a criminal proceed- 
* D g by the Crown.” In a comprehensive sense, 
it applies to any proceeding in a Court of Justice 
by which an individual pursues that remedy which 
the law affords him, though the modes, of proceed¬ 
ing may be various, and if a right is litigated 
between parties in a Court of justice, the proceed¬ 
ings by which the decision of the Court is sought is 
a suit.’ It was said with some hestitation in Madras 
that a suit according to Section 48 of the Code of 
1882, must commence with a plaint and a proceed¬ 
ing which was capable of terminating in a decree 
could not on that ground alone be deemed to be a 
suit within the meaning of the Code if it had 
not commenced with a plaint, so that a proceeding 
under Section 244 was not a suit within the mean¬ 
ing of Section 12. 4 A contrary view 5 was however 
expressed in Bombay and Lahore. It was thought 
in Calcutta that the term ‘suit’ must be confined 
to such proceedings as under that description are 
directly dealt with by the Code or to such as by the 
operation of the particular Acts which regulate them 
are treated as suits. 6 

1. Pitaram v. Jhujhtr, (1916) 39 All 626. 

2. (1873) 36 and 37 Viet. o. 66, S. 100. 

3. Vetikata Chandrappav. Venkata Rama, (1898) 22 Mad. 256. 

4. Ibid. 

5. Manjunath v. Venkatesh, (1881) 6 Bom. 54 ; Ram Kir pal 
v. Rup Kuari, (1883) 6 AU. 269 P. C ; Abdulla v. Kanhaya, (1912) 
P. R. 91 = 14 1.0. 751. 

6. Watkins v. Fox. (1895) 22 Cal. 943 (948); Upadaya v. 
Persidh, (1896) 23 Cal. 729. Rut see Bhupendra Narain v. Baroda 
Prasad, (1891)18 Cal. 500 (“ Suit inoludes all contentious pro¬ 
ceedings of an ordinary civil kind, whether they arise in a suit or 
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An application under Section 22 of the Provin¬ 
cial Insovency Act, 1907 for a declaration of title to 
property attached as the insolvent’s by the Insol¬ 
vency Court is a suit and an adjudication on it 
operates as res judicata and bars a subsequent suit in 
the Civil Court for the same relief. 1 Contentious 
proceedings for the grant of probate constitute a 
suit and an order granting probate is, for the pur¬ 
poses of the Code, a decree. 2 As regards proceed¬ 
ings in arbitration under Sections 523 and 525 of the 
Code of 1882, there was a difference of opinion. In 
Madras 3 they were held to be suits and probably 
so iD Calcutta, 4 but in Bombay 5 and Allahabad 6 
they were held to be not. Appeals from orders 
passed in arbitration-proceedings are now regulated 
by Para. 16 of Schedule II of the Code of 1908. 

But applications for leave to, institute suits 
generally 7 or in forma -pauperis* or for leave to 
sue for accounts of a religious endownment, 9 or for 
the appointment of or removal of trustees 10 under the 
Beligious Endowments Act, 1863. or under the Indian 

proceeding”); Shurat Soondurec v. The Collector of Mymensingh, 
(1866) 7 W. R. 321, 

1. Pitaram v. Jhtijhar, (1916) 89 All. 626. 

2. Umrao Chasid v. Brinddban Chand, (1896)17 All. 475; Miss 
Bvay. Hunter, (1913) 35 All. 448. See also Esoofv. Fatima, (1896) 
24 Cal. SO ; Sheikh Azim v. Chandra Nath, (1904) 8 C.W.N. 748. 

3. Qowdu v. Gowdu, (1898) 22 Mad. 229; Ponnusami v. Mandi 
Sundara Mudali, (1903) 27 Mad. 255 F.B.; Tiruvengadav. Vaidi- 
natha, (1905) 29 Mad. 303. 

4. Mahomed Wahiduddin v. Hakiman, (1898) 25 Cal. 767 F.B. 

5. Mohan v. Tukaram, (1895) 21 Bom. 63. 

6. Bhcla v. Gobind, (1894) 6 AU 186 F. B.; Katikam Ram v. 
Bobu Lai, (1903) 26 All. 265 ; Basant v. Kunja, (1905) 28 All. 21. 

7. In re Venkalesvara, (1887) 10 Mad. 98 ; Prolap Chundra v. 
Brojonath, (1892) 19 Cal. 275. 

8. Secretary of State v. Jills, (1899) 21 All. 133. 

9. Kazem v. Azim, (1891) 18 Cal. 382; Mosaffer v. Hedayet, 
(1907) 84 Cal. 684. 

10. Minakshi v. Subramanaya, (1888) 11 Mad. 26 P.C. 


What are 
suits. 


What are not 
suits. 
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Decree 
includes 
some orders. 


Definition of 
4 Order. 9 


Some* orders 
are appeal- 
ablo. 


Trusts Act, 1882, 1 or applications under the Guar¬ 
dian and Wards Act for payment of money of the 
ward, 2 or under the Municipalities Acts for setting 
aside an election,° or proceedings started by the 
Court for punishing contempt, 1 are not suits and 
orders passed in them are not decrees. 

The term‘decree ‘ is by its definition made'to 
include some orders, so as to extend to them the 
benefit of provisions of the Code relating to appeals 
allowable against decrees. 


‘Order’ means the formal expression of any 
decision of a Civil Court which is not a decree. 5 It 
is “ a decision made during the progress of the cause 
either prior or subsequent to final judgment, settling 
some point of practice or some question collateral to 


the main issue presented by the pleadings and neces¬ 
sary to be disposed of before such issue can be passed 
upon by the Court or necessary to be determined in 
carrying the execution into effect, or to state other¬ 
wise, it is the mandate or determination of the Court 
upon some subsidiary or collateral matter arising in 
an action, not disposing of the merits, but adjudicating 
a preliminary point or directing some step in the 
proceedings.” 6 

An order may or may not be a decree. Of 
orders which are not decrees, some are appealable 
and some not appealable. The following orders are 
appealable 7 :— 

(a) an order superseding an arbitration, where 


1. Nothu V. C. M. Me Aftr, (1897) 19 All. 131. 

2. Komma Somakka v. Veda Ramiah , (1912) 36 Mad. 39. 

3. Khumri Lai v. Ragliunandan , (1913) 35 All. 450. 

4. Goda Ram v. Suraj Mai, (1901) 27 All. 380. 

5. C.P.C., S. 2 (14). The corresponding provision in S. 2 of the 
Code of 1882 was similar. 

6. Black on judgments. I. 5 : “ It is practically synonymous 
(except for its including interlocutory judgments) with ‘rule* 

7. C.P.C., S. 104 (=01d Code, S. 588). 



THE LAW OF EXECUTION 


23 


the award has not been completed with¬ 
in the period allowed by the Court ; 

(&) an order on an award stated in the form 
of a special case; 

(c) an order modifying or correcting an 

award ; 

( d) an order filing or refusing to file an 

agreement to refer to arbitration ; 

( e ) an order staying or refusing to stay a suit 

where there is an agreement to refer to 
arbitration ; 

(/) an order filing or refusing to file an 
award in an arbitration without the in¬ 
tervention of the Court; 

(g) an order under Section 95 ; 

(ft) an order under any of the provisions of 
the Code imposing a fine or directing 
the arrest or detention in execution of 
a decree ; 

(i) any order made under rules from which 
an appeal is expressly allowed by rules 
and these are 1 

(а) an order under rule 10 of Order VII 

returning a plaint to be presented to 
the proper Court; 

(б) an order under rule 10 of Order VIII pro¬ 

nouncing judgment against a party ; 

(c) an order under rule 9 of Order IX 
rejecting an application (in a case open 
to appeal) for an order to set aside the 
dismissal of a suit; 

, (d) an order under rule 33 of Order IX 
rejecting an application (in a case open 
to appeal) ; 


1. C.P.C., O. 43, r. l=(01d Code, S. 58S). 
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(e) an order under rule 4- of Order X pro¬ 
nouncing judgment against a party ; 

(/) an order under rule 21 of Order XI; 

(<j) an order under rule 10 of Order XYI for 
the attachment of property ; 

(li) an order under rule 20 of Order XVI 
pronouncing judgment against a party; 
(t) an order under rule 34 of Order XXI on 
an objection to the draft of a document 
or of an endorsement; 

(j) an order under rule 72 or rule 92 of 

Order XXI setting aside or refusing to 
set aside a sale ; 

( k) an order under rule 9 of Order XXII 

refusing to set aside the abatement or 
dismissal of a suit; 

(Z) an order under rule 10 of Order XXII 
giving or refusing to give leave; 

(in) an order under rule 3 of Order XXIII 
recording or refusing to record an agree¬ 
ment, compromise or satisfaction ; 

(n) an order under rule 2 of Order XXV re¬ 

jecting an application (in a case open to 
appeal) for an order to set aside the 
dismissal of a suit; 

(o) an order under rule 3 or rule 8 of Order 

XXXIV refusing to extend the time for 
the payment of mortgage-money ; 

(p) orders in interpleader-suits under rule 3, 

rule 4 or rule G of Order XXXV ; 

(< 7 ) an order under rule 2, rule 3 or rule G of 
Order XXXVIII ; 

(r) an order under rule 1, rule 2, rule 4 or 

rule 10 of order XXXIX ; 

(s) an order under rule 1 or rule 4 of Order 
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(i t ) an order of refusal under rule 19 of 
Order XLI to readmit, or under rule 21 
of Order XLI to re-hear, an appeal; : 

(m) an order under rule 23 of Order XLI re¬ 
manding a case, where an appeal would 
lie from the decree of the Appellate 
Court; 

(u) an order made by any Court other than 
a High Court refusing the grant of a 
certificate ander rule 6 of Order XLV; 

( 10 ) an order under rule 4 of Order XLVII 
granting an application for review. 

All other orders are unappealable. 

The main distinction between a decree and an Deotee v . 
appealable order lies in the liberty of a special or order, 
second appeal. Against every decree except one 
by consent an appeal is allowed 1 and against that 
appellate order there is a special or second appeal, if 
the decision is contrary to law or usage or is affect¬ 
ed in its merits by a substantial error or defect in' 
the procedure. 2 Bat in the case of an appealable 
order, there is only a single appeal and a second 
appeal is denied from that order on appeal. 3 If 
for- instance an appeal is preferred against the 
decision of a Subordinate Judge to a District Judge • 
and an order is passed on that appeal, no second 
appeal will lie to the High Court against the order 
of the District Judge, unless the original order 
would amount to a decree. 

No order appealable as such under Section 104 

1. 0. P. C., S. 96 (=01d Code, S. 540). Cf. Judicature Act, 

1878, S. 49. - ' , 

2. 0. P. C., S. ICO (=01d Code, 8. 584). 

8. Ibia. 3. 104 (2). ... 

4 
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or Order 43 rule 1 is a decree even though it falls 
within Section 47. 1 


Rejection of 
plaint. 


An order of rejection of a plaint is a ‘ decree.’ 
The plaint shall be rejected in the following cases 2 :— 

(а) when it does not disclose a cause of action; 

(б) where the relief claimed is undervalued and the 
plaintiff on being required by the Court to correct 
the valuation within a time to be fixed by the Court 
fails to do so; (c) where the relief claimed is 
properly valued but the plaint is written upon paper 
insufficiently stamped, and the plaintiff, on being 
required by the Court to supply the requisite stamp- 
paper within a time to be fixed by the Court, fails 
to do so ; ( d) where the suit appears from the state¬ 
ment in the plaint to be barred by law. The ap¬ 
pellate Court has the same powers and performs as 
nearly as may be the same duties as are enforced 
and imposed by the Code on Courts of original 
jurisdiction in respect of suits instituted therein. 3 
So an order rejecting a plaint or an appeal for 
insufficient court-fee 4 or as out of time 5 or 


1. Wasucleo v. Hiralal, { 1912)8 N. L. R. 177 = 17 I. 0. 884; 
Maungshwe v. Maungshwe, (1917) 11 Bur. L.T. 8 = 39 I. C. 874. 

2. C. P. C., O. 7, r. 11 (=01d Code, S. 54). 

3. Ibid. 8. 107 ( = 01d Code, S. 582). 

4. Rup Singh v. 3 lukraj, (1835) 7 All. 887 ; Mohammad 
Sadik v. Muhammad Jan, (1888) 11 All. 91 F.B.; Ajoodhya Pcrshad 
v. Qunga Pcrshad, (1S60) 6 Csl. 249 ; Lakshmi v. Janamejoyan, 
(1894) 4 M.L.J. 183 F.B. ; Sheik Mohammad v. Mahomed YesuJ, 
(1919) 51 I C. 114. See also Venkatrayudu v. Rangayya, (1897) 
21 Mad. 152; Mathura Mohan v. Amiruddi, (1903) 8 C.VV.N. 64 ; 
Pandit Brij Krishna v. Murli R it. (1919) 4 Pat L.J. 703; =56 1.0. 
316 ; Chandramani v Basdeo. (1919) 4 Pat L.J. 57 = 49 I. C. 442. 

5. Gulab Rai v. Mangli, (1885) 7 All. 42 ; Rup Singh v. 
Mukhraj, (1885) 7 All. 887 ; Ranchodji v. Lallu. (1882) 6 Bom. 
304 ; Raghunath v. Nilu, (1885) 3 Bom. 452 ; Gangados v. Ramjoy, 
(1886) 12 Cal. 30; Saminatha v. Venkata Subba, (1904) 27 Mad. 21; 
Rakhal v. Ashutosh, (1913) 17 C.W.N. 807 = 19 I. 0. 931. See contra 
Venkatarayudu v. Rangayya , (1898) 21 Mad. 152. 
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as disclosing no cause of action 1 is a decree. 2 
Any order though not falling within the exact 
scope of this provision, which yet in substance 
operates as a rejection of the plaint or appeal, is a 
decree. 9 So an order passed on the ground that the 
plaintiff was a minor or that the suit was not in the 
minor’s interest 4 or that the plaint was not duly 
presented 5 or that the provision of law was not 
stated to show the ground of action 5 or that the 
. plaint included some causes of action without the 
leave of Court 7 or that the memoranda contained 
disrespectful allegations 8 is a decree. 

The determination of any question within Orders under 
Section 47 or Section 144, that is, of any question 144 , C.P. 
relating to the execution, discharge or satisfaction 0:>de ' 
of the decree and arising between the parties to the 
suit or their representatives, or any question relating 
to restitution, is a decree. 

The question whether an order is a decree often Order must 

, a determine 

depends upon its nature and contents/ It is not r j g ht oc 
every order that is made in execution of a decree liabil ity. 
that comes within tbe scope of Section 47 and there¬ 
fore within the meaning of the term ‘decree’. “If 
that were so, every interlocutory order in an 
execution-proceeding, such as an order granting or 

1. ldankhan v. Mtndi Lai, (1900) 8 I.O. 409 ; Sri Raja Rao 
V enkatamahipati v. Sri Raja Rao Venkata Kumara, (1919) 42 Mad. 

219. 

2. Soda Kuar v. Buta Singh, (1914) P.R 80=25 I. C, 565. 

3. Beni Ram v. Ram Lai, (1886) 13 Cal. 189. 

4. Lakshmanan v. Lakshmanan, (1914) 1 L.W. 875=25 I. 0. 

738. 

•6, Ayyanna v. Nagabhtishannm , (1893) 16 Mad. 286. 

6. Sheik v. LaUa, (1865) 3 W.R. Ace X. 17. 

7. Bandhan v. Solhu , (1896) SAIL 191. 

8. Zamindar of Tuni v. Benayyah, (1899) 29 Mad. 165. 

9. Dedki Nandan v« Bansi Siirgh, (1011) U C.L.X. 36*10 

I. 0. 371. 
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refusing process for the examination of witnesses 
would be appealable, and far greater latitude would 
be given of appealing against orders in such pro¬ 
ceedings than is allowed as against orders made in suits 
before decree—a thing which could hardly have been 
intended. An order in execution-proceedings can 
come under Section 244 only when it determines 
some question relating to the rights and liabilities 
of parties with reference to the relief granted by the 
decree; not when, as in this case, it determines 
merely an incidental question as to whether the 
proceedings are to be conducted in a certain way. I 
may add that the language of Section 244 which 
enacts that certain questions shall be determined 
by an order of the Court executing the decree and 
not by separate suit, clearly indicates that the 
questions contemplated by the section must be of 
such a nature that it is possible to suppose that but 
for the section they could have formed the subject 
of determination by a separate suit. But a question 
of an incidental character can never come under that 
description, and an order determining such question 
cannot, therefore, be a decree as defined in Sec¬ 


Order mast be 
conclusive. 


tionS.” 1 

The adjudication must conclusively relate to 
the rights of the parties with regard to all or any 
of the matters in controversy in the suit. The 


expression ‘ matters in controversy’ must be under¬ 
stood as relating to the merits of a case and ques¬ 
tions relating to the character and status of the party 
suing, to the jurisdiction of the Court, to the main- 
tainablity of the suit or to other matters preliminary 
which necessitate an adjudication before a suit is en- 

1. Per Banerjee J. in Jogodtshuree Debea V. Kailash Chaiidra, 
I2& 97) 26 Cal. 725 (739f F. B. ; Dcvkt Nandan v. -Bansi Singh, 
(19U) 14C.&.J. 25=-10I.C. 371i Saiasuxiti v. Gfldp Das, (1914; 
4JCaJ. 160. 
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quired into in fact, all questions concerning a pend¬ 
ing suit. 1 That is, no interlocutory decision upon 
each and every point in controversy between the 
parties, even in those cases where the decision upon 
any such question is embodied in a separate and dis¬ 
tinct order passed during the pendency of the pro¬ 
ceeding, is a decree. 2 In Umar Ali v. Nasib-un-nissa 3 * * * * 8 
the> nature of a conclusive adjudication of the rights 
of the parties was considered and it was said “ We 
think that where the definition speaks of the rights 
of the parties, the meaning must be taken to be the 
rights of the parties inter se in regard to the subject- 
matter of the suit. We cannot allow that an inter¬ 
locutory order passed by a Court on any objection 
raised by the defendant, however frivolous, should be 
taken as coming within the definition of a decree and 
therefore justifying an immediate appeal to a higher 
Court. If the very extended interpretation of the 
word ‘ decree’, which counsel for the defendant de¬ 
sires us to-take, should be permissible, a defendant will 
practically be always able to block a suit indefinitely 
by objections similar in character to those taken in 
the present suit and it is difficult to see how the trial 
of important suits is to be conducted without inordi¬ 
nate delays” and the learned judges held that an order, 
on an objection as to part of the suit being based on 

1. Venkalareddi v. Venkatareddi, (1915) 17 M. D. T. 447=29 
I. O.S93; Kamini v. Pramothanath, (1915) 19 C. W. N. 755=27 
I. 0. 817 ; Saurendranath v. Mritunjay, (1920) 5 Pat. L. J. 270= 

56 I.C. 452 ; Datar v. Ram Rattan, (1920) 561,0.173 ; Brij Mohan 
v. Ram Milan, (1913) 16 O.O. 350=20 I.C. S98 ; Behari v. Kcdar- 
nath, (1891) 18 Cal 469. 

- 2. Kashinall tv. Nathuram, (1911) P. R. 41=9 1.0. 1099; 

Umar Ali v. ifazirmmissa,(1911) P. R. 82=13 I.C. 800; Srinibash 

v. Kesho Prasad, (1911) 38 Cal. 764; Dtokinandan v. Bansi Singh, 

(1911) 14 0,L. 3. 85=10 L 0. 871 ; Lakpati v. Rarko, (1509) 6 M. 

ti.T. 252=3 I. O. 842. 

8. (1911) P. R. 82*13 I. O. 900. . s _ 
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Orders under 
S. 144. 


the Pensions Act, on an application by the defendant 
that security should be taken from the plaintiff before 
the case proceeded further and on an objection that 
the court-fee required by the Court for the plaint was 
largely deficient, was not an adjudication conclusively 
determining the rights of the parties and as such 
not appealable. 

Similarly the decision of any question on any 
application for restitution under Section 144, must, to 
come within the meaning of that section, be a deci¬ 
sion on the merits of the application, and must not 
relate to matters incidentally connected with or colla¬ 
teral to the decission of any such question. An 
application for restitution under Section 144 is not 
an application for the execution of a decree and 
stands altogether on a different footing. When on 
an application for restitution, objection is taken 
on the ground of limitation, the order passed there¬ 
on holding the application in time is only a collateral 
decision and is not a * decree ’ and as such not 
appealable. The learned judges said “ A com¬ 
parison of the language of Section 47 with that of 
Section 144 strengthens the view that the question 
of limitation is not a question within the last 
mentioned section. According to Section 47, all 
questions arising between the parties to the suit 
in which the decree was passed and relating to 
the execution, discharge and satisfaction of the 
decree must be determined by the Court executing 
the decree. ” It is therefore clear that the decision 


J. a question of limitation which may arise in 


exe: 


cution-proceedings is the decision of a question 


with!' 0 P urv ‘ ew & ecfc ' on 47 and is therefore a 

A ' s defined by the Code; the same however 

, said of a question of limitation arising in 
cannot bd . , ... . j 

\q with an application for restitution made 

connectioj 
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under Section 144, the language of this section being 
very different from that of Section 47.” 1 

The following orders for instance have been 
held to be decrees and as such appealable : Dismiss- orders, 
ing an execution petition without fixing a day for 
its trial, 2 3 dismissing objections to execution for 
default, 8 refusing to grant execution against person 
and property simultaneously, 4 against any property 
of the judgment-debtor, 5 * against moneys in Court 
standing to the credit of the judgmentt-debtor 0 allow¬ 
ing or disallowing legal representative of a deceased 
decree-holder 7 or his assignee 8 to execute the 
decree, refusing to certify satisfaction or record ad¬ 
justment out of Court, 9 refusing to confirm a sale, 10 
directing or refusing to direct a defaulting purchaser 
to make good deficiency on resale, 11 directing judg- 

1. Bamchand v. Sham Par shad , (1914) P.L.R. 117 — 29 l.C . 

851. 

2. Ramchand v. Rahim, (J902) P. L.R. 130. 

3. Lalnarain v. Mohotntd % (1900) 28 Cal. 81. 

4. Chena Pemaji v. Ghilabhai, (1883)7 Bom. 301. 

5. Datar v. Ram Rattan, (1920) 5G I. 0. 173. 

6 Thakur Prasad v. Ahsan 4Zi, (1876) 1 All. 668 F. B.; 

Datar v. Ram Rattan , (1920) 56 I. C. 173. 

7. Purtnananddas v. Vallabdas, (1887) 11 Bom. 506; Jeshankar 
v. Pandya, (1900) 2 Bom. L. R. 887. 

8. Thakur Prasad v. Ahsan AH, (1878) 1 All. 668 F. B.; 
Murlidhar v. Pursotam 9 (1878) 2 All. 91 ; Badrinarain v. Jai - 
krithria , (1894) 16 All. 483 ; Chhogmal v. Qovind, (1901) 15. G. P. 

L. R. 69; Gulzari Lalv. Day or am , (1888) 9 All. 46. 

9. Sl$el & Co. v. lchchamoyi, 1886) 13 Cal 111; Musajiv. 
Damodardas , ( 1888 ; 12 Bom. 279 ; Rangji v. Bhaji, (1886) 11 Bom. 

57; Jamna Prasad v. Mathura Prasad , (1894) 11 All. 129 ; 
Karuppa v. Athamsa, (1894) 5 M. L. J. 140 ; Lingayya v. Nara- 
simha, (1891) 14 Mad. 99; Guruvayya v. Vudayappa, (1894) 18 
Mad. 26. 

10. Doyamoyi v. Sarat Chundcr, (1897) 25 Cal. 175. 

11. Vallabhan v. Pangunni , (1889) 12 Mad. 454; Amir Bahsha 
v. Verikataohela , (1895) 18 Mad. 4^9; Kali Kishor y. Guru Prasad, 

(1898) 25 Cal. 99. 


32 


THE LAW OF EXECUTION 


Instances of 
interlocutory 
orders. 


ment-debtor’s release under Order 21 rule 40, 1 
imprisoning judgment-debtor, 2 or refusing to allow a 
transferee, 3 or legal representative' 1 to execute until 
certificate granted under Act XXVII of 1860, de¬ 
claring or refusing to declare property attachable or 
transferable, 5 granting or refusing refund of excess 
levied under a decree,’ 1 refusing the claim of a legal 
representative of a judgment-debtor to property as 
his own 7 and resisting delivery of possession, ? or 
directing delivery of possession to a decree-holder 
on accepting his security. 9 


The following are not, for instance, decrees : an 
order accepting security before stay of execution, 10 
refusing a stay of execution, 11 disallowing objection 
that a fresh attachment was necessary, 12 refusing 
leave to withdraw bid, 18 directing examination of 


1. Raj Kami v. Karam, (1919) 53 I.C. 68 ; Abdul Rahman 
v. Mahmed Kassim, (1898; 21 Mad. 29 ; Subbarama v. Aru^a- 
ohellam, (1915) 3 LAV. 35 = 32 I.C. 731. 

2 Seva Singh v. Dhaunkal, (1895) P. R. 69. 

3. Badri Narain v. Jai Kishen, (1804) 16 All. 483; Tarnesluxr 
v. Thakur Prasad, (1703) 25 All. 443; Budan v. Saligram, (1904) 1 

A.L.J. 61. 

4. Botilal v. Bardco, (1882) 5 All. 212. 

5. Silanatli v. Atmaram, (1900) 4 C.W.N. 571 ; Majcd v. 
Raghbar, (1899) 27 Cal. 187 ; Qahar v. Kasimuddi, (1899) 27 Cal. 


Dhan v. Mahtaf, (189?) 22 All. 79. See also Sheodilial v. 
Bhawani, (1907) 29 All. 348. 

7. Punchanan v. Robia. (1890) 17 Cal. 711 ; Shankar v. 
Harman, (1895) 17 All. 245; Lalji v. Nand Kisharc, (1897) 19 All. 
332 ; Venkatacliela v. Muthialu, 37 M.L.J. 624 :=54 I.C. 636; ilt. 
Umalul-Atthar v. Baldeo Das, (1905) 8 O. C. 405. 

8. Hadhusudan v. Qovinda, (1.899) 27 Cal. 34. 

9. Rudra Narayan v. Naba Kumar, (1918) 22 C.W.N. 657 = 


10. Sarasivati v. Golap Das, (1913) 41 Cal. 160; Srinivasa v. 

s7io Prasad. (1911) 14 C. L. J. 489 = 12 I* C. 745. 

11. Ram Prasad v. Anukul. (1915) 20 C. L. J. 512=27 I. C. 444. 

12. ilukhtar v. Muqarcb, (1912) 34 All. 530. 

13. Rajendra v. Upendra, (1915) 19 0. W. N. 633=271. C 805. 
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accounts of receiver, 1 and refusing process for the 
examination of a witness.' 

Decrees are either domestic or foreign. A decree Decrees 
is called domestic when it is rendered by a Court fore ign. 
organised by the same State or Sovereignty within 
whose territory it is sought to be enforced or is 
invoked as a defence. It is called foreign when 
rendered by a Court of another or independent State 
or Sovereignty. 3 As regards British India, ‘ foreign 
Court ’ means a Court situate beyond the limits of 
British India, 4 which has no authority in British 
India and is not established or continued by the 
Governor-General in Council and'foreign Judgment’ 
means the judgment of a foreign Court/ 

The Privy Council is invested with judicial 
authority over Courts in British India and is there¬ 
fore not a foreign Court, though situate beyond the 
territorial limits of British India. 6 But the High 
Court of Justice of England 7 or the Courts of Ceylon 8 
or Singapur, 9 for instance, are foreign Courts. And 
so are the Courts of Native States in IndiaJ 3 _ 

1 . Shmal Dhone v. Lakhimoni, (1910) 13 C. L. J. 459 = 6 

I. 0. 323. _ 

2. Sardarniv, Ram Rattan, (1920) 2 Lab. L. J. 398=58 

I. C. 603; Dattar v. Ram Rattan, (1920> 56 I. C. 173. See Raghtt- 
bar v. Jadunandan, (1912) 17 C. \V, N. 736=131. C. 365, 

3. Black on Judgments, I. 28. 

4. See Interpretation Act, (1889) 52 & 52 Viet. o. 63. 

5. 0. P. 8 ., S. 2, (5) and (6). 

6. Bowles v. Bowles, 11884) 8 Bom. 571, 

7. London Bank v. Bormasji, (1871)8 B.H.C.R. 200; Deep 
Narain v. Dietert, (1904) 31 Cal. 274 ; Hosscin v. Raphel, (1901) 

28 Cal. 641; Keymer v. Visvanatham, (1917) 40 Mad. 112 P. C. 

8. Shaik Adam v. Davud, (1909) 32 Mad. 469; Nalla Karuppa 
v. Mahomed, (1896) 20 Mad. 112. 

9. Sahib Thambi v. Hamid, (1911) 86 Mad. 414. 

10. Christian v. Delannsy, (1899) 26 Cal. 931 ; Ourdyal v. 

Rajah of Faridkot, (18951 22 Cal. 222 P. C.; Lakshmishas&ar v. 
~Pishnuram, (1900) 24 Bom. 77; tfalla v. Mahomed, (1897) 20 Mad. 

112; Mathappa v. Chellappa, (1876) 1 Mad. 196 ; Jivappa v. Jeergi, 

5 
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Decree nisi or 
absolute. 


Decrees may be either nisi or absolute. At Com¬ 
mon Law a judgment nisi was one entered on the 
return of nisi prius with the poster endorsed which 
would become absolute according to the terms of 
the poster unless the Court out of which the nisi 
prius record proceeded should within the first four 
days otherwise order. In other words a decree 
nisi is one entered upon the defendant’s failure 
to appear when the case is called for hearing, grant¬ 
ing the relief asked, but coupled with the condition 
that the defendant is to have a certain time within 
which to show cause against the decree. 1 They are 
commonly passed in suits on mortgages 2 or for 
dissolution of marriage. 3 


Decrees A decree may be preliminary or final or partly 

gdimmaiyor p re ij m i nar y an( j partly final. It is preliminary 

when the adjudication though it determines the 
rights of the parties with regard to the matters in 
controversy in the suit does not completely dispose 
of the suit and further proceedings have to be taken 
before the suit can be completely disposed of. It is 
final when such adjudication completely disposes of 
the suit. 4 A decree in a suit for the setting aside of 
a decree passed fraudulently is a final decree. A 
decree passed in a suit for partition declaring the 
respective shares of the several parties is a prelimi¬ 
nary decree and when the shares are allotted by 
metes and bounds, it becomes final. A decree pass¬ 
ed in a suit for recovery of land and mesne profits, 

(1916) 40 Bom. 551; Hajimunisa v. Purmanvnd, (1891) 15 Bom. 214; 
Balabhat v. Narharbliat, (1839) 13 Bom. 224; Bikrama Singh v. 
Bir Singh, (1888) P. R. 191. 

1. Blaci on Judgments, 1. 29, 

2. SeeSatwajiv. Sankharlal, (1914) 39 Cal. 175; Abdul v. 
Jawahir, (1914) 36 All. 350 P.C. 

3. See Indian Divorce Act (IV of 1869) 

4. C. P.C., S. 2(2), Expl. 
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is final regarding the recovery of land 1 and prelimi¬ 
nary with regard to the determination of the actual 
amount of the mesne-profits left to be determined 
on an inquiry. 2 A preliminary decree properly 
understood is passed only in those cases in which 
the Court has first to adjudicate upon the rights 
of the parties and has then to stay its hand for the 
time being until it is in a position to pass a final 
decree in the suit- 3 A decree in a suit for the speci¬ 
fic performance of a contract though conditional in 
form is not a preliminary decree. 4 

Unless a preliminary adjudication is finally ex- Court must 
pressed by a decree or followed by an appealable prdTmmary 
order, no right of appeal arises. The judgment is dooree ‘ 
only the basis of a decree or order, which is the for¬ 
mal expression by the Court of its decision. 5 The 
drawing up of a decree or order is the conscious act 
of the Court and if that act is not performed the 
party may move the Court to do it and failing there, 
the High Court can interfere in revision. 6 Although 
there is a statutory obligation on the part of the 
Court to draw up a preliminary decree to entitle the 
unsuccessful party to appeal, yet it is equally the 
duty of the latter to ask the Court to draw up that 
decree to enable him to appeal against it. When 
therefore the party failed to move the Court to do 
so, it was a reasonable inference to draw from it 

1. See Kumud Lai v. Ramani Mohan, (1914) 19 0. L. J. 846 = 

25 I. C. 436. 

2. For the distinction, see Blaok on Judgments, I. 81-89. 

3. Kashinath v. Nathu Ram, (1911) P. L. R. 115=2 I. 0.1019. 

4. Mohendra v. Ram Rolan, (1919) 51 1.0. 442. 

6. Bat Devali v. Vishnu, (1910) 34 Bom. 182 ; Ayyappa v. 
Qopalasami, (1912) 12 M.L.T. 809 = 16 1.0 . 48 ; Raghunath v. Qan- 
poti, (1904) 27 All. 874 ; Jagnandan v. Kishoreohand, (1908) P.W.R. 

100 . 

3. Mahu v. Eishan, (1912) 8 N.L.R, 92=15 I.C. 935'; Siddha- 
noth v. Qovind, (1912) 37 Bom, 60. 
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that he waived the right of appeal against the pre¬ 
liminary decree. 1 

The definition of a decree is not intended to 
include an interlocutory decision in a suit upon each 
and every point in controversy between the parties, 
even in those cases where the decision upon any 
such question is embodied in a separate and distinct 
order passed during the pendency of the proceed¬ 
ings. 2 3 A decision of the Court on a preliminary issue 
will not constitute a preliminary decree. 8 It is only 
an interlocutory order getting over the first impedi¬ 
ment and directing the further progress of the suit. 4 
A finding therefore on a preliminary issue on limita¬ 
tion, 5 res judicata, 6 title to sue, 7 misjoinder, 8 juris¬ 
diction, 8 or the necessity for notice before suit 9 is not 
a preliminary decree. But a finding on a preliminary 

1. Oovind v. Vithal, (1911) 36 Bom. 536. See also Sakharam 
v. Sculasiv , (1912) 37 Bom. 480; but contra Kaluram v. Gangaram , 
(1913) 38 Bom, 331 (waiver can bo implied only when the person enti¬ 
tled to anything does or acquiesces in something which is inconsistent 
with that which he is entitled to). 

2. Kasliinath v.Nathu Ram % (1911) P.L.R. 115=9 I.O. 1019, 

3. Mahuv. Kishan, (1912) 8 N.L.R. 92 = 15 1.0. 135. 

4. See Madari v. Alissfr, (1916) 9 Bur. L.T. 119 = 36 I.O. 431 ; 
Chanmalswami v. Gangadliarappa, (1915) 39 Bom. 939 F.B. (suit 
not barred as a caste question). 

5. See Jogodishury v. Kail ash , (1897) 24 Cal. 725 ; Sahliaram 
v. Sadasiv, (1912) 37 Bom. 480; Aiyappa v. Gopalasanii, (1912) 12 
M.L.T. 309 = 16 I.O. 45 ; Kushi Ram v. Tulsa Ram , (1917) P.R. 7 = 
39 I.O. 100. 

6. Shibsharan v. Janki Nath . (1913) 18 C.L.J. 78 = 21 I.O. S87; 
Bharma v. Bhamagavda , (1915) 39 Bom. 421 ; Parsotam v. Radlia 
Bai, (1912) 10 A.L.J. 78 = 15 I.C. 566. 

7. Kamini v. Promotho Nath , (1915) 19 C.W.N. 755 = 20 C.L.J. 
476 = 27 I.C. 317 ; Bharma v. Bhamagavda , (1915) 39 Bom. 221 ; 

8. Chanmalswami v. Gangadharappa , (1915) 39 Bom. 339 
F.B. (overruling Sidhanath v. Ganesh, (1912) 37 Bom. 60 ; Nara- 
yan v. Qopal , (1914) 39 Bom. 392); Nga Alik v. Nga Gyi , (1918) 11 
Bur. L.T. 95 = 40 I.C. 677. 

9. Nga Alik v. Nga Gyi , (1918) 11 Bur. L.T. 95=40 I.O. 677. 
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issue whether a party is or is not an agriculturist 
within the meaning of the Dekhan Agriculturists’ 
Belief Act, 1879, is a preliminary decree, if it neces¬ 
sarily involves the result that the accounts have to 
be taken under Section 13 of that Act despite the 
terms of the contract to the contrary, though it is 
not a preliminary decree if there are other questions 
yet to be determined before the party claiming relief 
can be held entitled to have accounts taken under 
that section. 1 

Under the Code of Civil Procedure a prelimi¬ 
nary decree can be passed in the following suits 2 :— 

i. Suits for recovery of possession of immo¬ 

veable property and for rent or mesne- 

profits. 8 

ii. Suits for administration. 4 

iii. Suits for pre-emption. 5 

iv. Suits for dissolution of partnership. 6 

v. Suits for accounts between principal and 

agent. 7 

vi. Suits for partition of property and sepa¬ 

rate possession of a share. 8 

vii. Suits for foreclosure of a mortgage- 9 

viii. Suits for sale of mortgaged property. 10 

ix. Suits for redemption of a mortgage. 11 

1. Municipal Committee of Nosik v. Collector of Nasik, 
(1915) 89 Bom. |422. See Krishnaji v. Maruti, (1910) 12 Bom. 
L.R. 762=7 I. C. 966. 

2. Kamini V. Promothonath, (1916) 20 0. L.J. 476=27 I. C. 

317. 


3. 

Order 20, 

rule 12. 


4. 

It 

rule 12. 


6 . 

II 

rule 14. 


6. 

n 

rule 15. 


7. 

i» 

rule 16. 


8. 

ii 

rule 18. 


9. 

Order 34, 

, rules 2 & 

3. 

10. 

’I 

rules 4 & 

6. 

U. 

H 

rules 7 & 

8. 


Prelim inary 
decree when 
passed. 
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Abdual Majid 
v. Jawahir. 


Which is the decree capable of execution? The 
answer shortly stated is the decree of the lower 
Court until appeal, and that of the Court of the last 
instance after appeal. The judgment of the Court of 
appeal may be for confirming, varying or reversing 
the decree from which the appeal is preferred. 1 In all 
these cases of confirmation, variation or reversal of 
the decree of the lower Court, the only decree capable 
of execution is the decree of the appellate Court and 
that of the lower Court is superseded. 2 The dismis¬ 
sal of an appeal, whether it be under Order 41 rule 
11 before notice to the respondent or under Order 41 
rule 32 after notice and hearing, tantamounts only to 
a confirmation of the lower Court’s decree 3 and the 
date of such dismissal must be taken to be the date of 
the final operative decree in the cause. 

. It is apprehended however that the judgments 
of the Privy Council in two cases 1 are apt to be 
misleading. There their Lordships said that when 
under Buie V of the Order in Council of 15th 
January 1853, for a period specified in the order, 
the appellant to His Majesty in Council or his 
agent “ has not taken any effectual steps for the 
prosecution of the appeal, it stands dismissed 
without further orders,” and an appeal is dismissed 

1. C. P. C., O. 41, r. 32. 

2. Shohral v. Bridgman , (1882) 4 All. 376 F. B.; Muhammad 
Sulaiman v. Muhammad Tarkhan, (1888) 11 All. 267 F. B.; Bhup 
lndar v. Bijai, (1900) 23 All. 152 P. C.; Shakalchand v. Vclchand, 
(1893) 18 Bom. 203; Shiv Lai v. Jumalclal, (1893) 18 Bom. 542 ; 
Nanohand v. Vittu, (1891) 19 Bom. 258 ; Lathmanv. Kishen,( 1882) 
8 Cal. 218 F.B.; Bepin Behari v. Krishna Beliari, (1918)45 I.C. 
246 ; Shamonand v. Bam Kunt, (1912) 16 I. 0. 945; Bamoharan v. 
Lakhikant, (1871) 16 W. R. 1- F.B.; Satwaji v. Sakharla 1,(1914) 

39 Bom. 175. 

3. See Tassadvq v. Kashi Bam , (1902) 25 All, 109 P. C. 

4. Abdul Mai id v. Jawahir , (1914) 35 All. 35. P.C.; Batuk 
Nalli v. Munni Devi % (1914) 30 All. 284 P. C, 
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for want of prosecution, such a dismissal is not a 
final decree of the appellate Court from which 
limitation can be reckoned and the judgment ap¬ 
pealed from does not become merged in that order. 
It was reasoned that “the order of dismissal under 
that rule for want of prosecution does not deal 
judicially with the matter of the suit, and can in no 
sense be regarded as an order adopting or confirming 
the decision appealed from, but it merely recognises 
authoritatively that the appellant has not complied 
with the conditions under which an appeal was 
operative and that therefore he is in the same 
position as if he had not appealed at all.” It is not 
easy to follow this reasoning, for as soon as an 
appeal was admitted, as being formally in order 
and as complying with the requirements of.the law 
relating to presentation of appeals, the appeal was 
there and to say that the * appeal was open’ only on 
the condition of his taking steps for the prosecution, 
that is, on the condition of doing everything needed 
to make the case ready for hearing is to subvert the 
actual sequence. A refusal on the part of the Coun¬ 
cil to deal with the appeal on the ground of not 
having taken the necessary steps or on the ground 
of disclosing no appreciable ground before or after 
hearing stands on the same level. The result of 
such a view, if logically understood, would mean 
that the dismissal of an appeal for default under 
Order 41 rule 11 might not give a fresh starting 
point for limitation, but for such a conclusion the 
Code gives no warrant. 1 It seems therefore safe to 
say that their Lordships never intended to lay down 
such a sweeping rule, but had in their mind the 
practice of the Privy Council which did not contem- 


1. See Beni Bai v. Ram Luhhan, (1898) 20 All. 867. 
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plate an order of dismissal for default and did not 
consider whether if an order was made under those 
circumstances, it could not be taken as a judicial 
order. 1 

When an appeal is dealt with summarily and 
without notice to the respondent under Order 41 
rule 11, the Court may dismiss the appeal but when 
it is dealt with after notice and hearing under rule 82 
the judgment must be for confirming, varying or 
reversing the decree appealed against. It may be 
said that while in the former case there is a rejection 
of the appeal without expressing a confirmation of 
the decree appealed against, in the latter there is a 
formal affirmation, variation or reversal, so that in 
the former case the decree appealed against remains 
in tact as the final executable decree and in the 
latter it becomes merged in the appellate decree, 
which is the only present decree executable. 2 This 
distinction is without a difference, for in common 
parlance as well as in practice, when a decree is 
being confirmed on appeal, it is expressed that the 
appeal is being dismissed. 

On the effect of withdrawal, opinion has not been 
uniform. In some cases it was said that the with¬ 
drawal of an appeal with or without the permission 
of the Court did not come within the definition of a 
decree as defined in the Code of 1882 and had not 
even the effect of a decree, 3 so that in such cases it 
might have been thought that limitation might start 

1. See Satwaji v. Sakharlal, (1914) 39 Bom. 175 (181). 

2. See Dholanath v. Kantichandra, (1697) 25 Cal. 311. 

3. Patloji v. Ganu, (1890) 15 Bom. 370 ; hyjanklian v. Gantja 
Ptrshad, (1878) 1 All. 293; Gour Chundir V. Gour Mohun, (1866) 

5 W.R. Mis. 11 ; Kristo v. Barodakant, (1872 )17 W. R 292 P.O. 
See also Vythilinga v Vijayathammal, (1882) 6 Mad. 43; Manavi- 
kram v. Muniappa, (1891) 15 Mad. 170 ; Abdul v. Moidin, (1896) 22 
Bom. 500. .. 
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only from the date o£ the decree appealed against. 
Bat the amendment of the provision in Article 182 
of the Limitation Act of 1908 starting the limitation 
“ from the date of the final decree or order of the 
appellate Court or the withdrawal of the appeal" 
leaves the conflict of opinion devoid of any practical 
importance. 

Cross-decrees are decrees held by two persons 
against each other. Under Order 21 rule 18 of the 
C.P. Code, 

“(1) Where applications are made to a Court for 
the execution of cross-decrees in separate suits for 
the payment of two sums of money passed between 
the same parties and capable of execution at the 
same time by such Court, then— 

(a) if the two sums are equal, satisfaction 

shall be entered upon both decrees; 
and 

(b) if the two sums ar4 unequal, execution 

may be taken out only by the holder of 
the decree for the larger sum and for so 
• much only as remains after deducting 
the smaller sum, and satisfaction for 
the smaller sum shall be entered on the 
decree for the larger sum as well as 
satisfaction on the decree for the smaller 
sum. 

(2) This rule shall be deemed to apply where 
either party is an assignee of one of the decrees and 
as well in respect of judgment-debts due by the 
original assignor as in respect of judgment-debts 
due by the assignee himself. 

(3) This rule shall not be deemed to apply 

unless— * 

: fSSSk - 6 




Cross-decrees. 
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(а) the decree-holder in one of the suits in 

which the decree has been made is the 
judgment-debtor in the other and each 
party fills the same character in both 
the suits ; and 

(б) the sums due under the decrees are defi¬ 

nite. 

(4) The holder of a decree passed against several 
persons jointly and severally may treat it as a cross¬ 
decree in relation to a decree passed against him 
singly in favour of one or more of such persons.” 1 

A judgment-debtor is entitled to set off a de¬ 
cree whether the judgmeat-creditor may or may not 
intend to object on appeal to the judgment-debtor’s 
decree, for a decree is a decree until it is reversed. 2 
If either decree is reversed on appeal, the appellate 
decree can then be executed. 3 Where in the 
case of two cross-decrees one of the decree-holders 
was, by an order of Court made on consent, bound 
in executing his decree to set off the amount decreed 
against him, it was held that it would be inequitable 
to allow the other decree-holder to obtain execution 
in full without setting off the amount decreed against 
him. 4 

The decrees must have been passed in separate 
suits. Provision is made in rule J9 for cross-claims 
under the same decree. 5 A counter-claim is not for 
the purposes of execution a separate suit. 0 

The decrees must be for the payment of two 
sums of money. A decree directing the plaintiff to 

1 . This corresponds to Old Code, S. 246. 

2. Huro Per shad v. bhavia Pershad 9 (1866) 5 W.R. Mis. 52. 

3. Sheo Prosunno v. Shib Lai, (1864) W.R. Mis. 1. 

4. Haro Sankar v. Tarak Chandra, (1869) 3 B.L.R. 114. 

5. Kalka Prasad v. Ram Din , (1883)5 All 273. 

6. Per Lord Esher M. R. in Stumor e v. Campbell §* Co., (1892) 
1 Q B. 314 (317). 
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recover the decree-amount by sale of properties but 
not directing payment by the defendant is essentially of money, 
a decree for money. 1 A Court is therefore competent 
to set off a simple decree for recovery of money 
against a decree for recovery of money by enforce¬ 
ment of a charge, so that if in the case aforesaid the 
mortgagor had been the holder of a money-decree 
against the mortgagee, the decrees could have been 
set off against each other 2 and it has been accordingly 
enacted that “ the provisions contained in rules 18 
and 19 shall apply to decrees for sale in enforcement 
of a mortgage or charge.” 3 

The decrees must be capable of execution at the 
same time and by the same Court. So when execu- execution 
tion of a decree was stayed until uasilat had been at once- 
ascertained and this had not yet been done, the 
decree was not in a position to be executed and as _ 
such in that position it could not be set off against 
the other decree. 4 

Where a decree is sought to be set off against fcho 

another, the decree against which the set-off is asked Court, 
for must be before the Court for execution. The 
Code of 1859 applied only to decrees of the same 
Court or decrees sent to one Court for execution.'* 

The Court before which the cross-decrees may bo 


produced is the Court to which the application is 
made for execution and which is dealing with the 
case as to whether execution shall be issued or not. 6 


1. Krishnan v. Venkatapathi, (1906) 29 Mad. 818. 

2. Nag or Mai v. Ram Chand, (1911) 33 All. 240. 

8. 0. P. 0, O. 20, r. 21. This 6howa that the expression 
deoree for payment of mouey ” in the Code does not inolude a deoreo 
for sale in enforcement of a mortgage or charge. 

4. Juddao Nath v. flow* Buksh, (1867) 7 W.R. 636. 

6, Qirish Chandra v. Fakir Chand, (1886) 6 W. R. Mis. 608 

- 6i ReWa Mahton V. Ram Kitheni (1687) 14 Cal. 18 F,0. 
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Where the decrees are in the course of execution in 
different Courts no set-off can be allowed. 1 Similarly 
where a mortgagee-decree-holder applied to execute 
his mortgage-decree by sale of the properties and 
where the defendants 3 to 7 bad a decree on a prior 
mortgage of the same lands against the 1st defeEdant 
the mortgagor, and the 1st defendant had also a 
money-decree against the defendants 3 to 7, but no 
application for execution had been made by the 1st 
defendant or the defendants 3 to 7, the question arose 
whether the property must be sold subject to the full 
amount of the decree held by the defendants 3 to 7 or 
subject only to the amount of the decree held by the 
1st defendant by setting off the decrees against each 
other. It was held that a true requisite for the 
operation of the rule was that the decree should be 
before the Court for execution and so the money- 
decree of the 1st defendant could not be set off. 2 
When in execution of the personal liability under a 
mortgage-decree D attached a decree due to his 
mortgagor from C but did not proceed to execute it 
and C had a decree against the same mortgagor and 
he came to the Court which had attached the decree 
against him, praying to set off his decree against the 
decree against him, it was held that as the decree 
against C was not before the Court for execution, 
C was not entitled to claim a set-off and his applica¬ 
tion was premature. 8 

The holders of such decrees, must fill the same 
character in both suits. R obtained a decree against 
the husband of S in 1904 and execution was granted 
against her in the first instance as his legal repre- 

1. Abzal Munissa v. Narul Huda, (1918) 11 A.L.J. 768=21 
I. C. 39. 

2. Ponnusamy v. Dcraisamy, (1909) 32 Mad. 336. 

3. Chamal Das v. Lai Dhararn,- (1902) 24 AU. 481. 
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sentative. In another suit by B which was dismissed 
in 1907 S held a decree for costs. The Court there¬ 
fore stayed its order of execution of the first decree 
to enable S to apply for execution of her decree and 
after execution the amounts were set off. It was 
held that so far as the execution-proceedings were 
concerned the parties filled the same character inas¬ 
much as the plaintiff was the same in both the suits 
and the other party was liable to pay money in the 
one case and entitled to receive money in the other 
as the legal representative of her deceased husband. 
Bat the learned judges differed as to the validity of the 
order for set-off. Wallis J. said “Though an order had 
already been made on the application of B in the first 
decree of 1904, the execution having been stayed for 
the express purpose of enabling S to execute her de¬ 
cree, the two applications must be considered as ap¬ 
plications'made to the Court for execution of cross¬ 
decrees.” But Oldfield J. said that Order 21 rule 18 
did not depart from Section 282 of the old Code 
and the Court had no jurisdiction to setoff the 
decree-amount of 1909, as on the date of the first 
order there was only one application viz., that of 
the respondent, pending disposal, the appellant's 
application having been disposed of finally, because 
the suspension of the order meant only that the 
order interim was a final grant of execution after the 
period had expired. 1 In another case the decree- 
holder in a suit for possession applied to execute 
the decree for costs in his favour, and the judgment- 
debtor had obtained mortgage-deorees against a 
number . of persons of whom the mortgagee was 
impleaded as a purchaser of a small share of the 

mortgaged property. It was held that the applicant 

• 

1. Rfiftntmi v. Sifttammal, {1914) M.W.N. 85=22T. C. 78. 
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filled only distinct characters in the two cases and 
there would be no set-off. A person, against whom 
a decree foreclosing his right to redeem a property 
has been passed in his character as a puisne 
mortgagee or an attaching creditor, is a judgment- 
debtor to that decree in a character different from 
the one in which he holds a decree made in his 
favour personally and which is enforceable against 
his judgment-debtor by the arrest of his person and 
the attachment of his property. In the one case he 
has obtained his decree for costs in his individual 
and personal capacity, and in the other he is not 
ordered to pay any sum of money in his individual 
and personal capacity but is only given an option 
to do so if he liked to save from sale some property 
in which he is interested. 1 

Decree may The rule is not inapplicable to a case where 

passerby 0 the cross-decrees are passed by the very Court whose 
same Court, duty it is to execute them and neither has been 

transferred for execution to another Court. On 3rd 
February 1900, cross-decrees were passed between 
A and B in different suits, A’s decree being for a 
larger amount. On 25th June 1900, B transferred 
his decree to C> but A only received notice of the 
assignment in October 1900. It was held that the 
transfer from B to C could take effect against A in 
respect of his cross-decree only after A received notice 
of it and therefore the decree so transferred being 
for a smaller amount than A’s became incapable of 
execution and C was not therefore entitled to 
execute the decree against A. At the date of the 
completion of transfer by notice, B’a decree was 
subject to the equity and consequently the right of 
C as the transferee of it was also subject to that 

1 . Sheo Shankar V, Ohunni Lai, (1916) 88All. 689. 
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equity under Section 233 (now Section 49). of the 
Code . 1 Attaching decree-holders are assignees 
within the meaning of this rule and the rule 
applies even though one decree is in a suit and 
the other is in a proceeding under S. i44 - 2 The 
purchaser of a decree against which a cross¬ 
decree may be set off takes his decree subject to 
the set-off . 8 

A right to set off the amount of one decree MghUs^ 
against another is an equity affecting the latter againBt 
decree. So where A obtained a decree against assignees. 

K and after the decree was partially satisfied he 
assigned it to D and prior to the date of the 
assignment, K had instituted a suit against A and 
D and ultimately obtained a decree against both, 
it was held that K was entitled to set off the 
decree against the unexecuted portion of the 
decree assigned to D. 4 

Where a decree-holder holds a decree JJ[g n d JJJ 6,s 
against several persons jointly, one of whom cu i e , 
holds a decree against him singly, the joint decree 
may be treated as a cross-decree for the applica¬ 
tion of this rule . 5 This view was held even under 
the Code of 1882 , for a strict adherence to the 
language there, 4 between the same parties’, would 
ft) doubt tend to simplify the rule, although it 
WoUldc on tract its operation . 8 In a suit against 
A drtd B there was a money-decree, and the 
appellate Court passed a decree against A and 
— —.... . . . 

1, Sinnu Pandaram v. Santhoji Rao, (1903) 26 Mad. 428. 

: ; 2. Adwaitachandra v. Chiltago>ig Co, Ltd., (1926) Cal. 102 = 
fi'4 i.0, ^47. Bat see Mahalingam v. Ramanathan, (1985) Mad. 687. 

8. OitdUt Lai v. Mulla Mohomcd, (1910) 4 Bat. L.T, 

$94^12 f.G; 205. 

4. Krialo Raman » v. Kedar Nath, (1889) 16 Cal. 919. See 
UhAptdron Applicants fob Execution, post. 

6. Ram Chander v. Mahabir, (1917) 15 A.LJ. 897=891.0. 

TCfr {Quatrt, WhBtha the provisions apply to moetgage-decrees 
particularly when there is no personal liability?). 

& Bury DotfaX v. Din Doyal t (1888), 9 Cal. 479; also Ram 
Suhh v. Tola Ram, (1892) 14 All. 889. 
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B jointly for the principal sum and interest there¬ 
on up to the date of institution of suit and made 
A alone liable for interest due from date of suit 
up to date of realisation. Pending the appeal, 
the decree-holder executed his decree against 
A and B and recovered a certain sum and when 
the joint decree was equally sought to be exe¬ 
cuted against A and B, B could not claim credit 
for one-half of the amount recovered from A 
because under the appellate decree A was held 
liable separately for other sums. 1 A decree 
passed in favour of three partners of a firm as 
individuals against M can be set off against a 
decree subsequently obtained against the firm by 
the executor of M. 2 


Gross-claims Under Order 21 rule ig of the C. P. Code, 

“ Where application is made to a Court for the 
execution of a decree under which two parties 
are entitled to recover sums of money from each 
other, then— 

(a) if the two sums are equal, satisfaction 

for both shall be entered upon the 
decree ; and, 

( b ) if the two sums are unequal, execution 

may be taken out only by the party 
entitled to the larger sum and for so 
much only as remains after deducting 
the smaller sum, and satisfaction for 
the smaller sum shall be entered upon 
the decree.” 3 


Application of 
the rule. 


The object of this rule is to prevent each side 
executing a decree in respect of amounts due, 
whether for costs or otherwise under the same 

! Bakshi Bindesioari v. Dlicnindcr, (1917) 2 Pat. L.J. 162= 
39 L 9.‘ ^Administrator-General v. Sultanalli, (1927) Bom. 255=104 


3 . This coercsponds to oM Code, S. 947. Ananda ?. At «* 
andra, (1920) 24 C.W.N.465 ; 56 I.C. 753. 
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decree. 1 Where one party to a suit was entitled 
to recover certain costs by means of the sale of 
hypothecated property and the other party under 
the same decree was entitled to recover a smaller 
sum as costs from his opponent personally, the 
claims were allowed to be set off, for there was 
nothing in Section 247 (0. 21 r. 19), which limited 
its application to a case in which the remedy of each 
party against the other is of precisely the same 
nature. 2 So where a plaintiff obtained a decree 
for the surrender to him of certain mortgaged pro¬ 
perty on his paying the defendants the amount due 
within three months together with the value of im¬ 
provements and for the payment by the defendants of 
the costs of the suit, the defendants were held en¬ 
titled to set off the amount payable by them to the 
plaintiff by way of costs against the mortgage-debt and 
the value of improvements payable by the plaintiff 
to them. 8 Where the Court when affirming one of the 
decrees for rent said that execution should not issue 
until the amount of mesne-profits due under the 
decree in favour of the appellants had been ascer¬ 
tained, evidently the intention was that the decrees 
should.be set off against each other and set-off was 
allowed although the judgment-debtor did not apply 
for execution of the decree. 4 Where there are cross¬ 
claims under the same decree, all that the decree- 
holder is entitled to enforce in execution is the differ¬ 
ence between the amount found recoverable by him 

1. Bhagwan Singh v. Ratan, (1894) 16 All. 395; Rangayya 
v. Narasayya, (1916) 8 L. W. 267=34 I. 0. 888. 

•2. Bhagwan Singh v. Ratan, (1894) 16 All. 395 (dissenting 
itom Kalka Prasad v. Ramdin, (1888) 5 All. 772); Sadik Husain 
v. Hashitn AH, (1914) 24 I. C. 376 ; also Brijnath v. Juggirnath. 
(1879) 4 Cal. 742. 

3. Sankara Menon v. Oopala Pattar, (1900) 23 Mad. 121. 

4. Hiralal v. Ramjiram, (1919) Pat. 872=52 1.0, 746, 

7 
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and the amount that the judgment-debtor is entitled 
to recover against him. 1 Under a decree for partition 
the applicants were entitled to recover Rs. 445 as 
mesne-profits from the opponents and the latter were 
entitled to recover Rs- 850 as costs under the same 
decree from the former, though recovery thereof 
was barred by limitation. It was held that though 
the opponents would be barred by limitation from 
recovering the larger sum awarded to them under 
the decree, the circumstance would not enable 
the appellant to take out execution in a manner 
expressly forbidden by this rule (19) of the Code. 2 
In Kotigiri Rangiah v. Narasayya, 3 the plaintiff 
held a decree against two defendants jointly and 
severally and the two defendants were individually 
entitled to different amounts for costs which in the 
aggregate exceeded the sum due to the decree-holder. 
It was held that there was nothing in rule 19 
to prevent the applicant from taking out execution 
of the decree against the 1st defendant alone 
for the balance due to him by both the defendants, 
until the 2nd defendant made an application in 
execution to recover the amount due to him by the 
plaintiff under the decree. Their Lordships said 
“We think the words ‘two parties ’ in the phrase 
‘ two parties are entitled to recover sums of money 
from each other ’ in rule 19 means the two parties 
or sets of parties who are parties not only to the 
suit in which the decree was passed but also to the 
application referred to in the opening sentence of 

1. Sm. Giribala v. Sm. Rmi Mina, (1901) 5 C.W.N, 497 ; 
Amjad Ali v. Syed Fazal, (1873) 19 W.R. 1S7. See also Artimtiga 
v. Yogamba Boi, (1912) 13 M.L.T. 222=17 I.C. 323. For the Court’s 
inherent power to compel a refund in the event of transgression of this 
rule, see Anauda Mohan v. Atul Chandra, (1920) 5G I. C. 753. 

2. Mtidoppa Ganappa v. Jaki Ghosal, <1916) 40 Bom. 60. 

3. (1916) 3 L. W. 267 = 34 I.C. 398. 
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the rule. In the present case the application is 
directed only against the 1 st defendant and 
hence in applying the provisions of rule ig, the 
two parties to be considered as entitled to 
recover sums of money from each other are the 
plaintiff and the 1 st defendant only. The old 
Section 247 did not contain the words ‘ where 
application is made to a Court for the execution 
of a decree ’ which have been inserted in rule 


19.” 1 

The principle of this rule has been equitably 
applied to cases which may not come strictly 
within the letter of its expression. Where a 
decree in a preemption suit directed that the 
plantiff should deposit the purchase-money within 
a fixed time and in default of such payment the 
suit should stand dismissed with costs, it was 
held that the plaintiff was entitled, when 
depositing the purchase-money under the decree, 
to deduct therefrom the sum awarded to him by 
the decree as costs 2 . Mahmood J. said “ The 
C. P. Code falls short of providing any specific 
rule to meet exactly the case before us. The 
doctrine of set-off, which owes its origin to 
Roman Jurisprudence, was well known to the 
Civil Law under the more comprehensive title of 
compensation, which in the words of Story J. 
may be defined to be the reciprocal acquittal of 
debts between two persons who are indebted, 
the one to the other ; or as it is perhaps better 
stated by Pothier, compensation is the extinc- 



. 1 # ,800 also- Venkatanarayzwi 
(1928) Mad. 688=72 1.0. 866 , 

t n 747 A^aitachandra v. Chittagong Co, (1935) Cal. 10 2 • T, 
Qot* ^oL' J^^nachandra v. Pabna Dhanabhandar Co 60 0L 
281. See Shanherdas v. Amrttlal, (1982) I*h. 68Jssi82 1.0. 285.’ 


Principle of 
the rule 
extended to 
other cases. 
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tion of debts, of which two persons are recipro¬ 
cally debtors to one another by the credit of 
which they are reciprocally creditors to one 
another. The Civil Law expresses itself in a 

still more concise form compensatio est debUi 
et crediti inter se contributio. The Civil Law 
treated compensation as founded upon natural 
equity and upon the mutual interest of each 
party to have the benefit of the set-off, rather 
than to pay what he owed and then to have 
an action for what was due to himself. The 
doctrine of Civil Law has never been fully 
adopted either in England or in any other 
country, probably for reasons based upon the 
inconvenience and delay which would arise in 
the trial of suits. But in the case before us 
there is no such inconvenience or delay; the 
decree, which declares the plaintiff pre-emptor 
entitled to obtain possession of the property in 
suit on payment of the purchase-money, declares 
him, in the same breath, entitled to recover costs 
frem those against whom the decree has to be 
enforced .” 1 But in Nikanth v. Mahabtr ,* the 
Oudh Chief Court said that a vendee against 
whom a decree for pre-emption has been passed 
subject to a certain amount being deposited 
is not a person who can recover the purchase- 
money from the plantifF, and unless he chooses 
to deposit it, he cannot compel the plantiff to 
exercise his rights under the decree for pre¬ 
emption and held that the case did not fall under 
O. 21 , r. 19 , so that the costs awarded could not 
beset off against the amount to be deposited 
as preemption money. __ 


1. lshri v Qopal Saran (1834) 6 All, 351 ; Para «*«*<» J. 
Qobardhaii, (1900) 29 All. 076 ; Bccliaxsmgh V. Sha*nl Nath, 
/1911) 8 A L J, 27 note=10 I.C. 464 ; Karpvrta Mai V. Wait 
iMuhnnnnad (1981) 2 Lab. 294. See also Matadvi v. Chcndi Dm 
(1887) 10 All 188; Hetnendranath v. Tulshisingh, (1930) All. 418— 
126 1 C 891; Kunjbcliari v. Bindrasahu , 146 I.C. 625 (morlg«ge. 

deoree.) Oodh 104=74 I.C. 068. 



fi3 


THE LAW OF EXECUTION 
CHAPTER III 

Courts of Execution 

Coart which passed the decree—Cessation of existence or of jurisdiction 
—Nature of cause immaterial—Court executing decrees transmitted 
—Transfer of decrees—Procedure in transmission of decrees 
Transfer to and from Court of Small Causes—Whole decree 
must be transmitted—Intervention of District Coarts—When the 
Courts are in the same district—When the Courts are in 
different districts—Execution of decrees of British Courts situate 
outside British India—Execution of decrees passed by Courts of 
Native States—Execution of decrees of British Indian Courts 
in foreign territory—Review of these provisions—Execution of 
decrees of British Indian Courts in Native States. 

A decree may be executed either by the Court Court whioh 
which passed the decree or by the Court to which it 
is seDt for execution. 1 “ The expression ‘ Court 
which passed the decree/ or words to that effect, 
shall, in relation to the execution of decrees, unless 
there is anything repugnant in the subject or con* 
text, be deemed to include,—where the decree to be 
executed has been passed in the exercise of appellate 
jurisdiction, the Court of first instance and where 
the Court of first instance has ceased to exist or to 
have jurisdiction to execute it, the Court which, if 
the suit wherein the decree was passed was institu¬ 
ted at the time of making the application for the 
execution of the decree, would have jurisdiction to 
try such suit.” 2 It does not exclude the Court which 
originally passed the decree as being a Court in which 
an application for execution can be made, but mere¬ 
ly includes another Court. 8 The words * Court of 
" 1 * ... — _____ 

O.P.C., S. 88 (=01d Code, S. 223 ol. 1). This section is ex- 
hanstive, Arimuthu v. Vyapuri, (1911)10 M.L.T. 79=12 1*0. 78. 

There is no intermediate procedure between these two executions, 

Maharaja of Burdwan v. Sree Narain , (1868) 9 W.R. 846. 

9. O.P.O., S. 37 (=01d Code, 8. 649). 

3. Ab to the signidcance of the word ■ include,’ see Bag. y. 

Kershaw, (1857) 6 E. and B. 999; Ex parte Fergusson, (1846) 6 Q.B. 

280; Pound v. PlumsUad Board of Wards, (1847) 7 Q.B. 188; 

Laichman v. Maddan Mohun, (1880) 6 CaL 613; Udit Narain vl 
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first instance ’ were substituted for the words 
‘ Courts which passed the decree from which the 
appeal was preferred ’ because as a matter of prac¬ 
tice the Court of intermediate appeal never executes 
a decree passed on second appeal. So where a suit 
is instituted in the Court of a Subordinate Judge, 
and an appeal is preferred to the District Court and 
a second appeal to the High Court, the proper Court 
to execute the decree of the District Court or the 
High Court is the Court of first instance, that is, of 
the Subordinate Judge. 1 

Where the Court of first instance has ceased to 
exist or to have jurisdiction to execute the decree the 
only Court that can execute the decree is the Court 
which at the time of making the application for execu¬ 
tion would have jurisdiction to try the suit in which 
the decree sought to be executed was passed. 2 So 
when under the Madras Act II of 1873 a Munsiff was 
invested with jurisdiction in small causes up to 
Rs- 200/- in value, and subsequent to the decree and 
prior to execution, his powers were withdrawn, the 
application for execution, it was held, must be made 
to the Court in which the small cause jurisdiction 
vested at the date of the application. 8 Where an 
order was made by the High Court rejecting a 
petition for leave to appeal to the Privy Council 
with costs, but the Court by which the order for 
costs was to be executed was not specified it was 

Madhura Prasad, (1908) 85 Cal. 974 (977); Sceni Nadan v. Muthu- 
sami, (1919) 42 Mad. 821 (834. 839) F.B. 

1. See Krishna Bhoopati v. Raja oj Vijianagaram, (1915)39 
Mad. 832. 

2. See Sara/at v. Khurshcd, (1918), 49 I.C. 958 ; Rameshwar 
v. Jagadcswar, (1918) 49 I.C. 94 ; Rajah Jagannath Prasad v. 
Shaonandan, (1921) Pat. 18G. 

3. Zamindar of Vallur v. Adinarayudu, (1896) 19 Mad. 445. 

4. Burro Ptrshad v. Bhupetidro, (1881) 6 Cal. 201. 



THE LAW OF EXECUTION 


55 


held that the circumstance, that the High Court on 
its appellate side did not in practice execute its own 
decrees and orders, did not make that Court, as re¬ 
gards the execution of the order, a Court that had 
“ ceased to have jurisdiction to execute ” its decree. 4 
A Court does not cease to be “ the Court which 
passed the decree ” so as to be deprived of jurisdic¬ 
tion to entertain an application for execution, merely 
by reason of the head-quarters having been moved to 
another place or of the local limits of the jurisdiction of 
such Court having been altered. 1 Nor does it cease to 
have jurisdiction to execute its decree merely because 
its business is transferred by the order of the District 
Court. Where therefore after decree the local area, 
within which the cause of action arose and the 
judgment-debtor resided, was transferred from the - 
the 1st to 2nd Munsiff, the latter had no jurisdiction 
and the 1st Munsiff continued to have that jurisdic¬ 
tion, 2 because it was not a removal of jurisdic¬ 
tion, but was merely a redistribution of business 
between two Courts, each having jurisdiction. 3 

In considering whether a Court has ceased to Nature of 
have jurisdiction, the nature of the cause which put an SJ^teriaL 
end to the jurisdiction is not material. When on 
the death of a Sirdar, against whom a decree was 
passed by the Court of the Political Agent, the latter 
refused to allow execution against his heirs, on the 
ground that he had no jurisdiction over the heirs 

1. Latchman v. Maddan Mohun, (1880) 6 Cal. £13. Bee also 
Paluokdhary v. Radha Prasad, (1879) 6 Cal. 60, 

2, Kalipado v. Dinonath, (1897) 25 Cal. 815. Bee also Bachu 
v. Qolab, (1899) 27 Cal. 272 ; Jagernathv. Dip Rani, (1895) 22 Cal. 

871{ Sardar Gurbachan v. Ram Sahai, (1901) P. L. R. 163. 

8 . As explained in Jahar v. Kamini, *(1900) 28 Cal. 238 and 
TJdit Narain v. Mathura Pershad, (1908) 35 Cal. 974. See also 
Panduranga v. Vythilinga, (1907) 30 Mad. 537 Chaturbuj v . 

Walker, (lb09) 13 O.W.N, 265=4 I. C. 570. 
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Courts 

executing 

decrees 

transmitted. 


Transfer of 
decrees. 


who were not themselves Sirdars, and the applicant 
applied to the Civil Court which would have juris¬ 
diction to try the suit had the defendant not been a 
Sirdar, it was held that the Section 649 (now S. 37) 
applied not only to changes of territorial jurisdiction, 
but also to changes in jurisdiction caused by a 
change in the status of parties 1 Nor does the Court 
which passed the decree cease to have jurisdiction, 
because after the passing of the decree, a party, 
such as the Court of Wards, is added in execution, 
who, had he been a party when the suit itself was 
instituted, would have deprived the Court of its 
jurisdiction. 2 

Begarding the execution of decrees by Courts 
other than those that passed the decree, there are 
four classes of cases, (1) execution of decrees of one 
Court of British India by another Court in the same 
or a different province, (2) execution in British India 
of decrees of Courts in the Scheduled Districts or of 
British Courts established in British territory, (3) 
execution of decrees of Courts of British India by 
British Courts established in foreign territory (4) 
execution in British India of decrees of Courts of 
Native or foreign States. 

“The Court which passed the decree may on 
the application of the decree-holder, send it for 
execution to another Court, 

(a) if the person against whom the decree is 
passed actually and voluntarily resides 
or carries on business, or personally 
works for gain, within the local limits of 
the jurisdiction of such other Court, or 

1. Gauskha v. Abdul, (18S2) 17 Bom. 16‘2. See Vishnu v. 
Krishna Ran, (1886) 11 Bom. 153. 

2. Bandoo Krishna v. Narsingrao , (1014)38 Bom, G62. 
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( b ) if such person has not property within 

the local limits of the jurisdiction of the 
Court which passed the decree sufficient 
to satisfy such decree and has property 
within the local limits of the jurisdiction 
of such other Court, or 

(c) if the decree directs, the sale or delivery 

of immoveable property situate outside 
the local limits of the jurisdiction of the 
Court which passed it, or 

(d) if the Court which passed the decree 

considers for any other reason> which 
it shall record in writing, that the 
decree should be executed by such other 
Court. 

The Court which passed a decree may of its 
own motion send it for execution to any subordinate 
Court 1 of competent jurisdiction.” 2 

“ The Court sending a decree for execution shall Prooedore in 

_ transmission 

Send of doorees. 

(o) a copy of the decree ; 

(6) a certificate setting forth that satisfaction 

of the decree has not been obtained by 

execution within the jurisdiction of the 

Court by which it was passed or where 

the decree has been executed in part, 

the extent to which satisfaction has 

been obtained and what part of the 

decree remains unsatisfied ; 3 and 

(c) a copy of any order for execution of the 

1. See Krishna v. Bhau, (1894) 18 Bom. 61; Abdulla v. Ahmed, 

(1914) M. W. N. 97=221. 0. 275; Kiahen Lai v. Jai Ltd, (1920) 

1 Iah. 168. 

3. O.P.O., S. 89 (= Old Code, S. 223 cl. 2 and 3). 

3. An omission to transmit kbe certificate is not a material 
Irregularity for setting aside a sale, Abbubeksr v. Maiden, (1897) 20 
Mad. 10. 

8 
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decree, or, if no such order has been 

made, a certificate to that effect.” 1 

“ The Court to which a decree is so sent shall 
cause such copies and certificates to be filed, without 
any further proof of the decree or order for exe¬ 
cution, or of the copies thereof, unless the Court, 
for any special reasons to be recorded under the 
hand of the judge, requires such proof.” 2 “ Where 
such copies are so filed, the decree or order may, 
if the Court to which it is sent is the District Court, 
be executed by such Court or be transferred for 
execution to any subordinate Court of competent 
jurisdiction.” 3 “Where the Court to which the 
decree is sent for execution is a High Court, the 
decree shall be executed by such Court in the same 
manner-as if it had been passed by such Court in 
the exercise of its ordinary original civil jurisdiction.” 4 
“ Where a decree is sent for execution in another 
province> it shall be sent to such Court and executed 
in such manner as may be prescribed by rules in 
force in that province- ” 5 

A decree cannot be transferred to another 
Court for a limited purpose only, for instance, to 
enable a decree-holder to share in the rateable dis¬ 
tribution of sale-proceeds of a sale held by another 
Court. Where a whole case for execution as distin¬ 
guished from the decree to be executed is transferred 
by the District Judge under Section 24 the Court 
to which the case is transferred has jurisdiction to 


1. C.P.C., O. 21, r. 6 (=01d Code, S. 224). 

2. C.P.C., O. 21, r. 7 (^=01d Code, Ss. 224, 225). For 

iicussion ol this rule, see Chapter on Powers in Execution post. 

3. ,, r. 8 ( „ S. 226). 

4. „ r. 1 ( „ S. 227). 

6. C.P.C., S. 40. 


a 


I 
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execute it. 1 A part of a decree cannot be trans¬ 
mitted for execution. Where cn the application of 
one of three decree-holders, the Court ordered trans¬ 
mission of a third of the decree to another Court 
for execution, the transfer of the third portion was 
irregular and the latter was right in treating it 
as a transmission of the whole decree. 2 

“ Where the Court to which a decree is to be 
sent for execution is situate within the same district 
as the Court which passed such decree, such Court 
shall send the same directly to the former Court. 
But, where the Court to which the decree is to be 
sent for execution is situate in a different district the 
Court which passed it shall send it to the District 
Court of the district in which the decree is to be 
executed.” 3 

A District Munsiff may therefore submit his 
decree to the Subordinate Judge for execution other¬ 
wise than through the District Court, when both 
the Courts are situate in the same district. A 
decree passed by the District Munsiff in the exercise 
of his ordinary jurisdiction may be executed by a 
Subordinate Judge in exercising a small cause juris¬ 
diction and rateable distribution may be ordered to 
the holder of the decree of the Munsiff's Court 
by the Subordinate Judge while executing a small 
cause decree of his own Court, 4 for a Subordinate 
Judge invested with small cause powers, though he 
acquires jurisdiction of two distinct Courts, is still 
the Judge of the Subordinate Court and forms the 

1. Ohatterpat v. Kiratchand, (1917) 1 Pat. L. W. 682 =39 I.C. 

787. 

2. Prdkash Chandra v. Pande Ramnarain, (1918) 3 Pat.L.W. 
217=431.0.186. 

8. O.P.O., O. 21, r. 6 (=01d Code, S. 228, cl. 6). 

4. Ktlu v. Vikrishu, (1891) 15 Mad. 345, 
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same Court within the meaning of Section 37. 1 
Under Section 39 of theC. P. Code, the Court which 
passed the decree in its small cause jurisdiction may 
transfer it for execution to its original side and for 
such a purpose the two sides of the same Court 
may be regarded as different Courts since they exer¬ 
cise different powers. 2 

But when the Court to which the decree is 
transmitted is situate in a different district, that 
Court cannot become validly seized of jurisdiction to 
execute the decree, without the intervention of and 
the order of the District Judge to which it is sub¬ 
ordinate. 3 If the District Judge of Gaya sent a decree 
passed by him direct to the Subordinate Judge of 
Palaman without sending it to the Judicial Commis¬ 
sioner of Chota Nagpur for transmission to the Sub¬ 
ordinate Judge, the latter ought to have returned 
the papers to the District Judge of Gaya and not 
dismissed the application. 4 And where the decree- 
holder made a proper application under Section 39 
for the transfer of the decree from the Sub-Court 
of Hazaribagh to the Sub-Court of Deogarh, but 
the Sub-Judge sent the decree direct to the Court of 
Deogarh instead of asking for transmission through 
the District Court of Santal Parganahs, the High 
Court quashed the proceedings as invalid, but on a 
plea of limitation advanced against further execution 
in the Court of Deogarh, it was held that the Sub- 
Judge committed the mistake and that the original 
application was in accordance with the law so as 

1. Mahariv. Narso Krishna, (1884) 9 Bom. 174 ; KastUrshet 
v. Rama, (1885) 10 Bom. 65 ; also Ramjnatap v. Oanesh, (1887) 12 
Bom. 31. But see Himalaya Dank v. Hurst, (1881) 3 All. 710. 

2. Dhagwan V. Dalu , (1883) 8 Bom. 230 ; Dattada Bhimaraju 
v. Kasibotla Srceravia Saslrulu, (1919) 37 M.L.J. 803=53 I. O, 408, 

3. Debi Dial v. Moharaj, (1895) 22 Cal. 764. 

4 . Irakashchandra v. Fandty Baldeo, (1914^ 22 I.C. 682. 
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to save limitation. 1 The transfer by a Provincial 
Small Cause Court of its decree for execution 
to a Munsiff direct without the intervention of the 
District Judge is perfectly good under Section 31 
of the Provincial Small Cause Courts Act, 2 be¬ 
cause the provisions of Order XXI rule 5 do not 
apply to decrees of the Provincial Small Cause 
Courts. The meaning of Section 31 clause (b) of the 
Provincial Small Cause Courts Act is that the Civil 
Court to which a decree may be transferred for 
execution is the Civil Court competent to deal with 
it under the provisions of Act XIV of 1882 and so 
also the Court which, under the provisions of the 
present Code, is competent to deal with it. Pro¬ 
ceedings which are without jurisdiction are not 
proceedings that can be transferred under the pro¬ 
visions of the old Code and are equally inoapable of 
transfer under the new Code. 3 

An order forwarding a decree to a subordinate 
Court by the District Judge need not necessarily 
bear the signature of the District Judge, and where 
it purports to have been signed by the Sheristadar 
by ‘ order of Court * the absence of the judge’s sig¬ 
nature does not vitiate the proceeding. 4 

“ Where a decree has been passed in a suit of 
which the value as set forth in the plaint did not 
exceed two thousand rupees and which, as regards 
its subject-matter, is not excepted by the law for the 
time being in force from the cognizance of either a 
Presidency or a Provincial Court of Small Causes, 
and the Court which passed it wishes it to be execut- 

1. Kunjbehari v. Tarapada, (1920) 1 Pat.L. J. 980=58 I. C. 

220 . 

2, Kedar Nath v. Jogendranath, (1917) 51 1.0. 816. 

9. Shamsundar v. Anath Bandhu, (1910) 87 Cal, 674. 

4. Jogendrav. Maheshchandra, (1896) 28 Cal. 460 ; Qulam v. 
Sunni Lai, (1910) 7 M.L.T. 182= 6 1.0. 166. 
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ed in Calcutta, Madras, Bombay or Rangoon, such 
Court may send to the Court of Small Causes in 
Calcutta, Madras, Bombay or Rangoon, as the case 
may be, the copies and certificates mentioned in 
rule G and such Court of Small Causes shall there¬ 
upon execute the decree as if it had been passed by 
itself.’’ 1 

The Courts of Subordinate Judges invested with 
special small cause jurisdiction under Section 28 of 
Act XIV of 1869 do not thereby become Courts of 
Small Causes constituted under Act XI of 1865. They 
merely exercise a similar jurisdiction. A Subordi¬ 
nate Judge’s Court empowered under that section is 
governed as regards procedure purely by the provi¬ 
sions of the C. P. Code without the variations pres¬ 
cribed by Act XI of 1865. 2 The judge of a Small 
Cause Court when duly invested with the powers of 
a Subordinate Judge has in the exercise of such 
powers a general jurisdiction and is therefore himself 
competent to order the sale of immoveable property 
within his jurisdiction in execution of a decree 
passed by him on the small cause side. 3 But if he 
sends the decree under Section 20 of Act XI of 1865 
for execution to a District Munsiff who has also 
general jurisdiction over such property, the District 
Munsiff is bound to execute the decree, because Act 
XII of 1865 being a special enactment cannot be 
deemed to have been modified by Section 223 of the 
Code of 1882. 4 Where a decree passed by a Court 
exercising small cause jurisdiction is transferred to a 

1 . G.P.C., O. 21 r. 4. (=01d Code, S. 223 cl. 5). 

2. Bhagwan v. Balu, (1883) 8 Bom. 230 ; Dharmadas v. 
Vaman, (1884) 9 Bom. 237. See also Ramaohandra v. Oamsh, 
(1898) 23 Bom. 382 ; Dnlal Cliaudra v. Ram Narain, (1904) 31 
Cal. 1057. 

3. Gopal v. Nanku, (1878) 1 All. 624. 

4 . Ka'nanaramo v. Ranga, (18S4) S Mad. 8. 
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Court exercising ordinary original jurisdiction, the 
decree by force of its transmission acquires, for the 
purposes of execution, all the incidents which a 
Court of ordinary original jurisdiction can give to it. 
An order made therefore in execution of that decree 
is appealable, though there is no second appeal. 1 

“ Any decree passed by a Civil Court established 
in any part of British India to which the provisions 
relating to execution do not extend, or by any 
Court established or continued by the authority of 
the Governor-General in Council in the territories 
of any foreign Prince or State, may, if it cannot be 
executed within the jurisdiction of the Court by 
which it was passed, be executed in manner herein 
provided within the jurisdiction of any Court in 
British India.” 2 It was formerly held under the 
Code of 1882, that a decree obtained in a Court of 
a Scheduled District could not be executed in Courts 
in British India, until the Government extended the 
Code by a notification to the Scheduled Districts and 
it was doubted whether such a decree could be 
executed by a Court in a Regulation District, in the 
absence of such a notification. 3 This difficulty is 
obviated by the present provision. The Court 

1. Lala Khanda v. Lala Lai Behari, (1897) 25 Cal. 872 ; 
Harakh v. Ram Sarup, (1690) 12 All. 579; Attoari v. Maikti Lai, 
(1908) 31 All. 1; Narayan v. Nagindas, (1906) 30 Bom. 113 ; 
Perumal v. Venkalarama, (1887) 11 Mad. 180; Mavula Ammal v. 
Mavtda Maracoir, (1907) 30 Mad. 212; Peari Lai v. Radhanath, 
(1906) 11 O.W.N. 861 ; Adhar Chandra v. Pulin Behari, (1905) 20 
O.L.J, 129=27 I.C. 10; Lareti v. Hazari Lai, (1916) 14 A.L.J, 415 
=83 1.0. 623 ; Veeramathiri v. Subramania, (1911) 2 M.W.N. 585 
=12 1,0. 959 ; Datlada Bhimaraju v. Kasibhotla Sreerama Sas- 
trulu, (1919) 89 M.L.J. 803=68 I.C. 408. The test- is the amount 
of the olaim in the suit and Dot what is claimed in execution; 
Bullov Bhaltacharji v. Baburam, (1885) 11 Cal. 169. See also 
C.P.O., S. 102 (=01d Code, S. 686). 

3. G. P. C., S. 43 (=01d Code, S. 229). 

8. Kashi Mohun v. Bishnoo Pria, (1888) 16 Cal. S65. 
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of the Native Commissioner of Khondh, a place 
situate within the family domains of the Maharaja 
of Benares, is a Court established by the authority 
of the Governor-General in Council and is not a 
Court established in the territory of a foreign Prince 
or State, so that the decree of that Court can be 
executed by any other Court in British India under 
the provisions of the Code. 1 So too is the Court of 
the Political Agent at Sikkim. 2 

“ The Governor-General in Council may, by 
notification in the Gazette of India , declare that the 
decrees of any Civil or Bevenue Courts situate in 
the territories of any Native Prince or State in alli¬ 
ance with His Majesty and not established or con¬ 
tinued by the authority of the Governor-General 
in Council, or any class of such decrees, may be 
executed in British India as if they had been passed 
by the Courts of British India.” 3 Decrees of Courts 
in Native States can, if so notified, be executed by the 
Courts of British India. 4 For instance, a decree of 
the Court of the Civil Judge of Cooch Behar cannot, 
in the absence of a notification, be executed by a 
Court in British India. 5 

It is always for the applicant to show that 
the Court passing the decree is one or other of 
the Courts referred to in the section- 6 The existence 
of a decree in a foreign Court is no bar to the exe¬ 
cution of a decree of a Court in British India, though 

1. Prabhu Narain v. Saligratn, [1007) 34 Cal. 676. 

2. Zamil Ahmed v. Maharajah of Sikkim, (1911) 38 Cal. 869. 

3. C. P.C., S. 44 ( = 016 Code, S. 229 B). 

4 . Sea Jccwandas v. Chalurbhuj , (1910) 35 Bom. 109; Nabi 
Bhaiv. Dayabhaif (1916) 40 Bom. 504. 

6. Gance Mahomed v. Tarinicharan , (1887) 14 Cal. 6 An\ 
Jadab Chandra v. Dinanath , (1870) 13 W.R. 154 ; Bukum Chand 
v. Gyanendtr, (1886) 13 Cal. 95, on review (1S87) 14 CaL 570. 

6. Jadab Chandra v. Dinanath , (1870) 18 W. R. 154, 
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the cause of action in both suits may be the same, 
and as any payment made in satisfaction of the 
foreign decree can be • certified to the Court in 
British India as the amount placed to the credit of 
the judgment-debtor, no injustice can arise from 

the decrees being concurrent. 1 

This provision does not remove the judgment 
of the Court of a Native State falling within its pur¬ 
view from the category of foreign judgments, but 
merely alters the procedure by which such a judg¬ 
ment can have effect given to it in British India. A 
British Indian Court is under no obligation to en¬ 
force the judgment of a foreign Court if it does not 
satisfy the conditions specified in Section 13. It 
will notseDd British subjects subject to its territori¬ 


al jurisdiction into a foreign country to seek there 
to be relieved from a fraudulently obtained judg¬ 
ment, but will itself refuse to give effect to it. 2 

Under Section 45 of the C. P. Code, “ So much Execution o! 

. . • . ,, . -r, , decrees ot 

of the foregoing sections of this Part as empowers a British 
Court to send a decree for execution to another f°^ a c “i^, ourtB 
Court shall be construed as empowering a Court in territory. 
British India to send a decree for execution to any 
Court established or continued by the authority of 
the Governor-General in Council in the territories 
of any foreign Prince or State to which the Governor- 
General in Council has, by notification in the 
Gazette of India, declared this section to apply.” 3 


1. Fakuruddeen v. The Official Trustee of Bengal, (1£81) 
7 Gal. 82. 

2. Eafi Musa v. Purmanand, (1890) 15 Bom. 216 ; Mayaram 
v. Rotoji, (1899) 24 Bom. 86; Jivappa y. Jeerii, (1916) 40 Bom. 561 
(a decree by a foreign ooart in a personal action ex parte, the absent 
party not having -submitted himself to its authority, is a nullity); 
Veeraraghava v. Muga Sait, (L913) M. W. N. 605=201.0.704; 
on appeal (1914) 89 Mad. 24 F. B. See also Chapter on Powers in 
Execution post. 

8. This corresponds to old Godo, S. 229 A. 
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The Tributary Mahals of Orissa do not form part 
of British India and in the absence of a previous 
notification in the Gazette of India, no decree passed 
by a Court in British India can be sent for execution 
in a Tributary Mahal. 1 

The effect of these several provisions deserves to 
be carefully noticed. Section 39 provides for the 
transmission of decrees for execution to Courts within 
whose jurisdiction the judgment-debtor resides or.his 
property is situated. Section 40 deals with the transfer 
of decrees to another province in British India. Sec¬ 
tion 43 provides for the transmission of decrees 
passed by Courts in the Scheduled Districts, that is, 
districts to which the Code does not apply, or passed 
by any Court established by the authority of the 
Governor-General in Council in the territories of a 
foreign Prince or State under the Foreign Jurisdic¬ 
tion Acts. Section 44 provides for the execution by 
Courts in British India of decrees passed by Courts in 
Native States. Section 45 provides for the execution 
of the decrees of Courts of British India, by Courts 
situate in the territories of a foreign Prince or State 
and established or continued there by the authority 
of the Governor-General in Council. 

It will thus be seen that the Code does not make 
any provision for the execution of decrees of British 
Indian Courts, by Courts of Native States- In 
Pierce Leslie & Co. Ld. v. Perumal- the Full Bench 
of the Madras High Court held that Courts in 
British .India have no power to send decrees 
for execution to Travancore Courts, a fortiori to 
Courts in Native States, but may and must send to 
these Courts the documents they require to enable 

1 . Ratanflahanti v. Khatoo Sahoo, 1902) 29 Cal. 400; Kasiur 
Chand v. Parslia, (1867) 12 Bom. 230. 

2. (1917) 40 Mad. 1069 F.B. 
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them to execute those decrees under the powers 
conferred upon them by the legislative authority 
of those States. Wallis C. J. said “ The policy 
of the Indian Legislature has been to leave such 
decrees to be executed in the Courts of Native 
States pursuant to the legislative authority of such 
States, but not to provide, as they have in Section 45 
as regards certain other Courts in Native States, for 
the transfer to them of the decrees of our Court for 
execution so as to make them the executing Courts 
as regards such decrees for all purposes with autho¬ 
rity to decide all questions arising in the course of 
execution. The Indian Legislature has so far re¬ 
frained from making provision for the transfer of 
those important powers with regard to the decrees 
of Courts in British India to Courts in Native States 
other than those specified in Section 45 of the Code. 
Coming now to the powers conferred on the Tra* 
vancore Courts and other Courts in Native States by 
their own legislative authorities to execute the 
decrees of Courts in British India, such execution 
might be authorised upon production by the decree- 
holder of a certified copy of the decree and an affi¬ 
davit of non satisfaction without any communication 
with the Court in British India which passed the 
decree. This would appear to be the system at 
home under the Judgments Extension Acts of 1868 
and 1882, where the procedure is for the decree- 
holder to get a certificate of the judgment from the 
officer of the Court which passed it and to register 
that certificate in the other Court upon which it 
becomes executable there as a decree. The regula¬ 
tions made by the Travancore State and set out in 
the Government Order (29th March 1887 No. 671 
Judicial) provide for the execution of the decree 
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upon receipt of a copy of the decree, a certificate of 
non-satisfaction and a copy of any order for execu¬ 
tion or a certificate that no such order has been made 
and appear to contemplate that these documents 
should be received from the British Court direct. 
If that be so, I can see no reason why a British 
Court should not act in aid of the Travancore Court 
and furnish the documents as a matter of comity and 
I think it its duty to furnish them and that it has 
inherent powers to do so. But an order that these 
documents should be sent to the Travancore Court 
is not an order sending the decree for execution 

to the Travancore Court and should no longer be 

• 

described, as in the petition in the present case, as a 
transfer of the decree to the Travancore Court for 

execution.‘Execution’ under Article 182 must 

be strictly confined to execution authorised and con¬ 
trolled by the provisions of the Civil Procedure Code. 
Nothing done to get in the property, which is not 
done within the statutory limits, is execution at all. 
The Civil Procedure Code does not authorise any of 
our Courts to send the decree for execution to any 
Court of a Native State. Therefore an application 
to a British Court to send one of its decrees to the 
Court of a Native State is not an application to take 
a step in aid of execution or an application to 
the Court of Travancore an application to the 
proper Court within the meaning of that Article.” 1 
But a different view was taken in Bombay, and it 
was held that an application to transmit a decree 
for execution to a Court in the Native State of 
Sangli, between whom and the British Government 
there exists an agreement to execute each other’s 

1 . 3ee also Nawab Saadal Alt v. Nawab Muhammad Alt , (1881) 
P. R. 107 ; Chidambaram v. Ramaaatlian , (1917) 32 M.L J. 487= 
41 I.C. 41. 
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decrees, is a stfep in aid of execution, under Article 
182 of the Limitation Act. The learned judges call 
it a distinction without a difference, to say, as the 
Full Bench of the Madras High Court thought, that 
in all such cases our Courts do not transfer their 
decrees for execution but merely send all necessary 
papers for realisation of the decreed property. 1 

CHAPTER IV 

Jurisdiction in Execution 

Power to execute is inherent—Territorial jurisdiction is essential— 
Courts of concurrent jurisdiction—Removal of jurisdiction—View 
in Calcutta—View in Madras —Forum for application—Exceptions 
to need for territorial jurisdiction—Decree embracing properties in 
and out of jurisdiction—Attachment of salary—Attachment of 
estate Or tenure—Precepts—Pecuniary jurisdiction in execution of 
one’s own decrees—Pecuniary jurisdiction in execution of trans¬ 
ferred decrees—Change in pecuniary jurisdiction—Transfer of 
execution-proceedings. 

“ As a general proposition.” says Freeman “ any 
jadicial tribunal having jurisdiction to pronounce 
judgment has authority to award execution. 8 Ex¬ 
ceptions to this rule must rest on some clear or 
positive statutory limitation. If a Court is com¬ 
petent to pronounce judgment, it must be equally 
competent to issue execution to obtain its satisfaction. 
A Court without the means of executing its judg¬ 
ments and decrees would be an anomaly in juris¬ 
prudence, not deserving the name of a judicial 
tribunal. There are other Courts which have 
jurisdiction to bring litigants before them and to 
determine what is due from one to the other and 
which yet do not profess to enter a direct judgment 
that one party shall recover from the other. The 
most common of these are the Probate and Surro¬ 
gate Courts. The decisions of these Courts are 

J. Janardan v. Narayan, (1918J42 Bom. 420. 

3. See Jagernath v. Dip Rani, (1395) 22 Oal. 871 (874). 
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res judicata, they permanently establish the liability 
of the parties, but the discharge of the liability 
cannot be compelled by execution, unless the statute 
has so provided.” 1 

Territorial jurisdiction is as a rule a condition 
precedent to a Court executing a decree. 2 Every 
Court has such jurisdiction within the area of its 
house and the compounds attached to it and can 
arrest persons found within those limits in execution 
of its own decrees. 3 Where before the order of 
sale was passed the mortgaged property had been 
transferred by an order of the Government to the 
jurisdiction of another Court, the sale was held to be 
without jurisdiction and the Full Bench thought that 
Section 16 of the Code of 1882 indicated that the object 
of the Code was to limit the territorial jurisdiction of 
the Courts in regard to the property they were en¬ 
titled to deal with and said ‘‘So far as the Procedure 
Code is concerned, execution of a decree is only a con¬ 
tinuation of the suit and there appears no legitimate 
reason why a Court in the later stage of a suit 
should have greater powers than it possessed at its 
institution. But however that may be, a comparison 
of Section 223 with the last paragraph of Section 
649 seems to us to indicate that territorial jurisdic¬ 
tion is a condition precedent to a Court executing a 
decree.” 4 The effect of this decision is merely that 

1. Freeman on Executions, I. 30-34. 

2. Prcmchand v. Mokhoda , (1890) 17 Cal. 699 F.B ; Begg 
Dunlop Co. v. Jagannath , (1912) 39 Cal. 109 ; Keshav v. Vinayak , 
(1897) 23 Bom. 22; Bank of Bengal v. Saratcliandra % (1918)4 Pat. 
L.J. 141 = 49 I.C. 943. 

3. See Venkatachelam v. S\tayamma> (1915) 31 M.L.J. 22= 
35 LC. 296 and C.P.C., O. 21, r. 11 (1). 

4. PrQtncliand v. Mokhoda . (1890) 17 CaL 699 F.B. [In this 
case the Court refused to confirm the sale. Though in fact it was the 
case of the decree*holder being himself the purchaser, it would as 
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the sale was without jurisdiction* because when the 
executing Court ordered the sale, it had no territorial 
jurisdiction over any portion of the property sold. 
It is not an authority for the proposition, that an 
executing Court can refuse to execute a decree on 
the ground that the Court which passed it had no 
jurisdiction to pass it. 1 In that case besides, the 
Court had no jurisdiction at all to execute the decree, 
so as to sell any of the mortgaged properties, since 
they had all ceased to be within the local juris¬ 
diction of that Court after the decree had been made. 2 

Where no order has been made by a District 
Judge under the Civil Courts Act, assigning to each 
of two or more subordinate judges having the same 
local jurisdiction, particular business to be done by 
each, the subordinate judges must be taken to have 
concurrent jurisdiction. 3 That is, if there are in 
fact two independent Courts within the same terri¬ 
torial limits having concurrent jurisdiction, it is 
open to either of such Courts to execute the decree of 
the other. 4 This statement must not be taken to 
mean that a decree-holder is entitled to institute exe¬ 
cution-proceedings in either Court at his pleasure, for* 
unless the decree is properly transmitted from the 
Court which passed the decree to the other Court, 

Ghose J. explained, make no diQerenoe even if a third party was the 
purchaser. This decision overrules Kartick v. Tiluckdhari, (1888)15 
Cal. 667] ; Begg Dunlop Co. v. Jagannalh, (1911) 39 Cal. 104 
(lOp), See also Obhoy Char an v. Golam Ali, (1881) 7 Cal. 410 ; 
Dakhina Churn v. Bilash Chunder, (1891) 18 Cal. 526 ; Oopimohan 
v. Doybaki, (1891) 19 Cal, 13 ; Bissessarnathv. Lokenalh, (1897) 11 
O.P.L.R, 148. 

1. Balaji v. Balkrishna, (1895) 9 O.P.L.R. 136. See Chapter 
on Powebs in Execution 

2. As explained in Tincouri v. Shib Chandra, (1894) 21 Cal. 

639. 

8. ‘ Chaturbhui v. A. W. Walker, (1908) 13 O.W.N. 265=4 I.O. 
676. 

4. Bameshwar v. Jagadeswar, (1910) 49 1.0. 94, 
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the latter Court, though it may have concurrent 
territorial jurisdiction, will not have jurisdiction 
under the strict terms of Section 37. So where 
a decree is passed by a Court, such as an Addi¬ 
tional Munsiff’s Court or a Temporary Sub-Court 
with no assigned local jurisdiction, such Courts 
being established only to aid other Courts in the 
District, in respect of property situate within the 
territorial jurisdiction of a permanent Court, the 
latter Court has no jurisdiction to execute that de¬ 
cree, so long as the Court that passed the decree 
exists, unless the decree is transferred to it for exe¬ 
cution. 1 Where under Bengal Act VI of 1871, the 
District Judge prescribed limits to each Munsiff under 
him, the jurisdiction of a Munsiff was confined to the 
particular limits assigned to him 2 and a sale held in 
contravention of this rule was void as without juris¬ 
diction- 3 But since the repeal of that provision of law 
and the re-enactment of Section 18 of the Act of 1871 
by Bengal Act XII of 1887 it is incompetent for a 
District Judge to assign to Subordinate Judges, in¬ 
vested by the Local Government with jurisdiction 
over the whole of a district, different areas, so as to 
limit or define their respective jurisdictions. When 
a mortgage-decree has been made by such Subordi¬ 
nate Judge, he is the only officer who can enter¬ 
tain an application for execution and make an 
order in furtherance of the application, even if the 
decree is sought to be executed by the sale of pro¬ 
perty, not subject to the mortgage, lying outside the 
area assigned by the District Judge, but inside the 

1 Vcnkatasami v. Sivanu Aludaii, (1918) 42 Mad. 461. See 
also Venkatadicllavi v. Sithayamma, (1906)31 M.L.J. 22 = 36 I.C. 
29K. \ 

2. Ubhoy Cham v. Gulatn Ali, (1981) 7 Cal. 110, 

3. Ddkshinaehurn v. Bilash Chundtr , (1891) 18 Cal, 526. 

\ 

\ 

1 
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district 1 Similarly when a suit wa 6 transferred 
under Section 25 of the C. P. Code of 1 S 82 from 
the Court of the Second Subordinate Judge to 
that of the Third Subordinate Judge who passed 
a decree, and the property lay entirely within the 
territorial limits of the jurisdiction of the Second 
Subordinate Judge, the contention that the Third 
Subordinate Judge had only power to try the suit 
but not to execute it against immoveable property 
outside his territorial jurisdiction was overruled . 2 
The real ground for this view is that in those 
cases it was not a removal of jurisdiction but a 
mere redistribution of business among two Courts 
each having jurisdiction, so that the Court that 
passed the decree has not ceased to have terri¬ 
torial jurisdiction at all . 8 Accordingly when after 
the decree, the local area within which the cause 
of action arose and the judgment-debtor resided 
was transferred from the 1 st to the 2 nd Munsiff 
the latter had no jurisdiction and the 1 st Munsiff 
continued to have that jurisdiction . 1 

Under Section 150 of the Code of Civil Proce- Removal of 
dure “Save as otherwise provided, where the busi- jurisdiction, 
ness of any Court is transferred to any other 
Court, the Court to which the business is so 
transferred shall have the same powers and shall 
perform the same duties as those respectively 
conferred and imposed by or under this Code 
upon the Court from which the business was so 
tranferred 4 .” In Srinivasa Raov. Hanumantha 
RaOy • Krisbnan J. said that this section u applies 
not merely to cases where the whole of a business 
of a Court with reference to the whole of its 

1. Bachu v. Golab (1900) 2T Cal. 2T2. 

2. Jagernaih v. Dip Bani <1895) 3? 0*1. 871. see also AtU 
Bakth v. Sultan Singh, (1911) P.R. 49=46 1.0.9. 

3. .As explained in Jahar v Kamini, (1900) 28 0*1. 2381(242); 
see -Md, Ktueen Aliv. Tiiomvddin. (1923) Cal. 51=701.0. 210.' 

4 Ealipddo v Binonath, (1897) 26 Oal. 816 ; see'also page 55, 

6. Jcgannath v. Sheunandan, (1921) 6 Rat. I>. J. 804. 

16. (1922) 46 Mad. 1. Bee alao Movna Cforasatni v. Bheik 
Mahornmad, (1923) 46 Mad. 88; Alanavibrama v. An«n«<manM/arta 
(1924) Mad. 457 = 79 1.0. 806, 9 

to 
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jurisdiction is transferred to another Court but 
also to cases of the partial territorial adjustment 
of jurisdiction and the transfer of business with 
reference to that part alone to another Court. 
I he rule holds good in the case of a Court 
abolished and revived. 1 Where by the order of 
the Local Goverment the boundaries of two 
adjoining mouzas were readjusted so as to place 
the lands which formed the subject-matter of the 
mortgage-decree within the jurisdiction of the 
Munsiff of Malda, there was no redistribution of 
business but a removal of jurisdiction from the 
Court of the Munsiff of Nawabgunj who passed 
the decree, and an application for execution of 
that decree could be made either to the Court of 
Malda or of Nawabgunj and the former Court 
could execute the decree without a formal trans¬ 
mission from the latter. 2 But a court which 
acquires jurisdiction over properties covered by 
a mortgage-decree owing to territorial changes 
cannot by reason thereof entertain an application 
for its execution for an unrealised balance after 
sale, by attachment of other properties within its 
jurisdiction, unless the decree is transferred to it 
in manner provided in Order 2 1 rule 6 of the Code 
or the business of the Court in which execution 
was last taken is transferred to it under Section 
150. 3 

In the case of removal of jurisdiction the High 
Court of Calcutta has always held 4 that the applica- 

1. Khodaijatu) v. Harihar, (1925) 4 Pat. 688. 

2. Jaharv. Kamini, (1900) 28 Gal. 238; see Oirdhaniv. 
Parsram, 14 Lah. 467 

3. Gxtlam v. Bhuvaroha , (1917) 38 1.0. 152 ; sco Udit Naram 
v Mathura rra^ad, (1903) 35 Cal. 974 ; Shama Soondurto v. 
Bind Ball, (1870) 14 W.R. 306. 

4 Sriuath v. Priyanatli, (1930) 58 Cal. 832 (case law reviewd). 
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tion for execution may be made either to the Court 
which passed the decree or to the Court to which 
the local jurisdiction has been transferred, because the 
terms of Section 649 (now S. 37) are permissive. 1 It 
was also said that that Section should be so construed 
as to make it convenient to parties to execute their 
decrees and if it were held that the only Court to 
which an application could be made was the Court 
which passed the decree, it would mean that as soon 
as an application was filed, it had to be transferred 
to the Court of transferred jurisdiction for actual 
execution and the object of Section 649 was to avoid 
this cumbrous procedure. 2 When after passing a 
preliminary decree on a mortgage, the Munsiff was 
transferred, and his successor' not being invested 
with the same pecuniary jurisdiction the final decree 
had to be made by the Subordinate Judge, it was 
held that an application for execution could be made 
in the Court of the Munsiff himself who in the mean¬ 
time had been empowered to try suits up to the 
former pecuniary limit. 3 

In Madras the view was changing. It was 
first held that the Court, which passed the decree 
for sale of property, had jurisdiction to entertain 
an application for sale though the property 
had been transferred to the jurisdiction of some 
other Court and the Court that passed the decree 
was the only Court to which the decree-holder 
was to apply for execution. 4 It was also said 

1 . Johor v. Kamini, (1900) 28 Gal. 238 ; Lutchman v. Madan 
Mohan, (1880) 6 Cal. 513; Markand v. Bam Char an, (1906) 9 O.C. 
281. 

2. Udit Narain v. Mathura Prasad, (1908), 95 Cal. 974; 
(Panduranga v. VylhHinga, (1907) 30 Mad. 537 dissented from). 
Bee also Qirindro Chunder v. Jarawa, (1893) 20 Cal. 105. 

3. Aminuddin v. Atarmani, (1920) 24 O.W.N. 899= 67 I 0. 

879. 

4. Panduranga v. Vythilinga, (1907) 30 Mud. 537, 


View in 
Madras 
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that even when a statute took away the juris¬ 
diction of a class of Courts to hear suits of a certain 
nature and transferred the jurisdiction to hear such 
suits to another class of Courts, the first class of 
Courts would not lose the jurisdiction over the suits 
pending at the time of the passing of the Act which 
so transferred the jurisdiction. 1 This view was 
however considered a year later as one of consider¬ 
able difficulty and to avoid the trouble, the High 
Court made an order of transfer of the case to the file 
of old Court from that of the new Court to which file 
it had been transferred (ex hypothese) by the notifi¬ 
cation of the Government. 2 In Subbiah v. Rama- 
natha, 3 the whole case-law was reviewed and the 
learned judges came to the conclusion that where 
after attachment of the property in execution of a 
decree for money and an order for sale made 
by the Court which passed the decree the property 
was transferred to the local limits of the jurisdic¬ 
tion of another Court newly established, the 
Court which passed the decree ceased to have 
jurisdiction to continue the execution-proceedings 
and that the new Court having territorial juris¬ 
diction over the property attached was the proper 
Court to entertain an application for execution 
by sale of property and pass orders therein. It was 
added that “ the new Section 150 introduced by 
the Code of 1908 seems clearly to imply that 

- V 1; ~Subbdraya v. RaJiki, (1908) 32 Mad. 140. 

* .2. Alagappa v. Thiyagaraja , (1910) M.W.N. 477 = 7 I. C. 864. 

3. (1914) 37 Mad. 462 ; Vadivelu v. Marttda, (1916) 26 I.C. 

413 ; Parlhasarathy Appa Rao v. Venkatadri Appa Rao , (1914) 
M.W.N. 896 = 27 I.C. 88; Doorvas Seshadri v. AnaiUayee, (1917) 
M.W.N. 788*=42 I.O. 671 ; Venkatachclam v. Sitay>imma f (1916) 31 
M.L.J. 22?= 35 I.C. 296 ; Vcnkatasami v. Sivanu, (1919) 36 M.L.J. 
199 = 51 I.C. 102; Visvancithan v. Murugappa, (1917) 33 M.L.J. 
750 = 43 I.C. 79. 
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the whole business of a Court might be transferred 
to another Court without any order of transfer 
being passed by a superior Court under Section 24 
or under any other section of the Code, either as 
regards a particular case or as regards all the cases 
pending in a particular Court.” The same principle 
applies to proceedings at their institution, so that 
when the Court which passed the decree ceases to 
have jurisdiction, the only Court that can execute 
the decree is that to which the decree is transferred 
and an application made for execution to the former 
Court would not save limitation, as not having been 
made to the proper Court. While Section 150 
relates to the business generally of a Court aris¬ 
ing over the whole area or in defined particular 
areas within its jurisdiction being transferred 
to another Court owing to the change of venue 
effected by a legally competent notification of the 
Local Government Section 24 contemplates the 
transfer of a particular case or case pending at a 
particular time by a special order of a superior 
Court. Where therefore a temporary Sub-Court 
was established at Masulipatara and no local limits 
were fixed for its jurisdiction, the notification 
leaving it to the District Judge of Masulipatam to fix 
such local jurisdiction as he thought fit under 
Section 10 of Madras Civil Courts Act (VII of 1873) 
and a suit for partition was transferred from the 
District Cout to the Sub-Court, aod no local limits 
had at that date been prescribed for the jurisdiction 
of the latter, it was held that the Sub-Judge had no 
jurisdiction to attach immoveable properties in 
execution of his decree, and the proper course was 
to have applied under Section. 39 to have the decree 
transferred to the Court having jurisdiction over the 
properties sought to be attached. Their Lordships 
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said that such transfer might become unnecessary 
when the temporary Courts ceased to exist or their 
business was taken up by permanent Courts and 
a temporary Court without assigned local limits 
outside its Court had no further powers even in exe¬ 
cution of its own decrees or orders. 1 

This view of the law has to some extent been 
upset by the Full Bench in 1919, and to the question 
whether the Court which passed the decree is not 
the proper Court for execution within the meaning 
of cl. 4 of Article 182 of the Limitation Act by virtue 
of the fact that the property over which it had juris¬ 
diction at the time of the decree was taken away from 
it and assigned to another Court at the time of the 
presentation of the application for execution, the 
answer was in the negative. In this case a suit was 
instituted on a mortgage in the Principal District 
Munsiff’s Court of Tinnevelly and having been 
transferred to the Additional District Munsiff’s 
Court, to whom was not assigned any local juris¬ 
diction, a decree was passed in 1901 making money 
payable in six months. The decree was made 
absolute by the Principal District Munsiff in 
September 1904 and successive applications were 
made to that Court only for execution, the last of 
them being in July 1916, though in 1910 by a notifi¬ 
cation in Fort St. George Gazette the respective 
jurisdictions of the Principal and the Additional Dis¬ 
trict Munsiffs were fixed and the mortgaged property 
fell within the jurisdiction of the latter. 2 

This decision must not be understood to lay 
down that territorial jurisdiction is not a condition 

1. Penufjmi la Raltam v. Korasika Thatha, (191G) 31 M.L. J. 
90 = 35 I.C. 237 (In this case there were two or three transfers to 
i iiTorent Courts.) 

3 . Sccni Nadan v. Muthusami, (1919) 42 Mad. 821 F.B. 

'0 
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requisite for proceedings in execution. Where 
after an application was made to the Ramnad 
Sub Court for attachment of immoveable property 
the taluq in which the property was situate was 
transferred to the jurisdiction of the Sivaganga 
Sub Court, it was held that the Ramnad Sub 
Court thereby lost its jurisdiction and an attach¬ 
ment and sale in that Court were void. 1 

The decision in Seeni Nadan's case 2 3 was 
reviewed by the Full Bench again in Ramier v. 
Muthukrishna Ayyar? Where after the passing 
of a final decree on a mortgage the court ceased 
to have territorial jurisdiction over the mortgaged 
properties, though it continued to exist, and, in pur¬ 
suance of a notification which had not the effect 
of a transfer of business another Court acquired 
such territorial jurisdiction, the latter Court could 
not execute the decree without transmission from 
the Court which passed the dcreee. The court 
that passed the decree can always entertain 
applications for concurrent execution. 4 


1. Veerappa v. -Rawaswafni (1920) 13 Mad. 135. 

2. See also SatruoTietla v. Rajaof Jeypore, (1927) 60 Mad. 
882 ; Thiagaraja v. Sambasiva, (1934) 67 Mad. 995 ; Muthuhumara 
v. Tiruiiarayana, (1931) 61 M.L J. 807 ; Subramania v. Stoami- 
natha, (1928) Mad. 746=144 I. 0. 646; Balakrishna v. DcW 
Praisad, (1930) Oudh 805 = 123 I. 0. 881; Muthultaruppa v. 
Psria Ootmdan, (1928) 46 M.L.J, 210=73 1.0. 966. 

3. (1932) 65 Mad. 801 F. B.; Srinalh v. Priyanath, (1930) 

'68 Oal. 832. . 

4. Subba Rao v. Anhamma, (1932) 63 M. L. J. 788 ; 148 I.O. 
691; Hanuman Baksh v. Chinn animal, (1930) Lah. 199 : 121 
1.0.68; Fatehchand v. Jitmal, 63 Bom. 144 ; (Toutud v. Batman , 
(1927) Nag. 867. Maharaja of Bobbili v. Narasaraju, 89 Mad. 
640 P. 0. has been praolioally oonftnad,bo its faota. 
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A transferee Court acquires jurisdication 
from the date of the order of transmission . 1 2 If 
a decree pending in the transferee Court has 
been completely withdrawn from that Court, 
that Court has no further jurisdiction.* Though 
jurisdiction to execute ceases as soon as the 
court takes action under section 41 and certifies 
non-satisfaction , 3 the transferee court can still 
decide objections relating to anything done in 
the course of its proceedings . 4 * 6 

To this rule of the absolute need for territo¬ 
rial jurisdiction in execution, there are four ex¬ 
ceptions.* 

Where the decree relates to properties with¬ 
in and without its ordinary local jurisdiction, the 
Court is competent to execute its decree to the 
fullest extent, even by the sale of properties out¬ 
side its local jurisdiction.® In such cases however 
of the other party in whose favour the order has 


1. Adcmmas. Venkatasubhayya, (1933) 56. Mad. 692. 

2. Saligram v. lshardas, (1930) Lah. 638. 

3. Muhammad Ibrahim v. Chhalfoo Lai, (1926) 5 Pat. 398; 
Sivalingappa v* Shidmallappa, (1924) Bom. 259 = 80 I. G. 752; 
Bhiam Lai v. Kosrpal, (1925) All. 179 = 85 I. C. 390; Syed Mu - 
hammad v. Jugal liishore (1925) Oudb 492=85 I. 0. 465- 
Rallancliand v. Havelishah, (1923) Lah. 149; see also Villu 
Daulaga v. Qancsh, (1923) Bom. 396 = 74 I. C. 149; Scshaiyer v 
Madanmohan, (1932) 11 Pat. 618; 

4. Mt. Jilai v. Abdul Rahman, (1929) 4 Luok. 209. 

6. See Btgg Dunlop Co. v. Jagannath , (1911) 89 Cal. 104 

6. Oopi Mohan v. Doybaki (1891) 19 Cal. 13 ; Tincouri 
v.l Shibchandra, (1894) 21 Cal. 639 ; Jagannath v. Dip 

Rani, (1S95) 22 Cal. 871 ; Rajagopala v, Tiruppathia, 

(1920) 49 Mad. 746 ; Shaik Abdul v. Mt. Kabutlunnissa. 

(1926) Pat. .139 : 80 1.0. 9011; Hansrai v. Moliideen, (1915) 29 
I.C. 745 ; Girdhani v. Parasram (1938) 14 Lah. 467 ; Shurroop 
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it is not incumbent on the Court passing the decree 
for sale to execute the decree by itself, but it may 
in its discretion send up the decree to another 
Court, wherein lies the property to be sold for 
execution. 1 

Under the earlier Codes it was held that except Attachment 
in the manner allowed by Section 20 of Act XI of 
1865, the judge of a Small Cause Court could not send 
a decree of his own Court for execution by another 
Court nor could he issue an order under Section 
268 of Act of 1877 out of his jurisdiction. 2 He must 
follow the procedure prescribed by Section 223 of that 
Act in all cases when execution was sought against 
persons or property outside its local jurisdiction. 3 
Under the Code of 1908, it is provided that “ Where 
the property to be attached is the salary or allowance 
of a public officer or of a servant of a railway 
company or local authority, the Court, whether the 
judgment-debtor or the disbursing officer is or is not 
within the local limits of the Court’s jurisdiction, 
may order that the amount, shall, subject to the 
provisions of Section 60, be withheld from such 
salary or allowance either in one payment or by 
monthly instalments as the Court may direct.” 4 


“ Where immoveable property forms one estate Attachment 
or tenure situate within the local limits of the juris- ° c 


V. Dassmmey, <1882) 8 Cal. 703 ; Masetjk y. Steel & Co., (1887) 14 
Cal. 661 ; Kartiek v. Tilukdhari, (1888) 15 Cal. 667. 


1. Qopi Mohan v. Doybaki, (1891) 19 Cal. 18; Tincouri v. 
Shib Chandra. (1894) 21 Cal. 639; Jagernath v. Dip Ratri, (1895) 
22 Cal. 871. See Sardar Ourbaclian v. Ram Sahai , (1901) P. L. R. 
163. 


2. Moonshec v. Ashotosh , (1876) 8 C.L.R. 30. 

3 Parbaticharan y. Panchanand, (1884) 6 All. 243 F. B.; 
Abdul Gafur v. Albyn, (1908) 80 Cal. 718; Rango Jairam y. 
Balkrishna, (1888) 12 Bom. 44 ; Sayadkhan y. Davis. (1903) 28 
Bom. 198. 


4 . O.P.O;, O. 21 r. 48. 
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Precepts. 


diction of two or more Courts any one of such Courts 
may attach and sell the entire estate or tenure -” 1 An 
estate forming one revenue-paying unit but extending 
over more than one district may be regarded as situate 
in the District where the whole revenue is paid or 
where the Court holding the sale has jurisdiction . 2 
Where an estate as entered in the Collector’s lists 
consists of villages of which only the greater number 
are situated within one district, it may for the pur¬ 
poses of attachment and sale in execution of a decree 
be considered as wholly situated in that district and 
be so dealt with by the District Court . 3 A sale in 
execution of property situated within the jurisdiction 
of three Munsiffs, all subordinate to the same District 
Court, held by an order of one of the three Munsiffs, 
need not be limited to that part of the estate which 
falls within the jurisdiction of the particular Munsiff 
only; it can cover the whole estate though the 
more convenient course in such a case would be for 
the superior Court having jurisdiction over the en¬ 
tire estate to hold the sale . 4 

“ Upon the application of the decree-holder the 
Court which passed the decree may, whenever it 
thinks fit, issue a precept to any other Court which 
would be competent to execute such decree to attach 
any property belonging to the judgment-debtor and 
specified in the precept. The Court to which a 
precept is sent shall proceed to attach the property 
in the manner prescribed in regard to the attach- 

1. C. P. C. t 0 .21, r. 3. 

2. See Ganga Narain v. Ananda Moyet, (1883) 12 C. L. R. 
404; Unnocool v. Ilurrynath, (1887) 2 C. L .R. 339 ; Ram Lull v. 
Bamasundari , (1866) 12 Cal. 307. 

3. Prasanna Bose v. Dinonath t (1873) 19 W.R, 434; Shib 
Narain v. Qovind Doss . (1875) 23 W.R. 154 ; Ganga Narain V. 
Ananda filoyee , (1883) 12 C.L.R. 404. 

4. Ravi Lall v. Bamasundari , (1835) 12 Cal. 307. 
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njent of property in execution of a decree, 
Provided that no attachment under a precept 
shall continue for more than two months unless 
the period of attachment is extended by an order 
of the Court which passed the decree or unless 
before the determination of such attachment the 
decree has been transferred to the Court by 
which the attachment has been made and the 
decree-holder has applied for an order for the 
sale of such property. 1 

The object of a precept is to obtain an in¬ 
terim attachment when there is apprehension 
that otherwise the decree would be rendered 
infructuous by delay. It can be issued by the 
parent court even after the decree is transfer¬ 
red. 2 It is an instance of concurrent execution 
and along with pending proceedings in execution 
a precept can issue to another Court. 8 An 
application for the issue of a precept is not an 
application for execution. 4 It can be issued only 
tjy, the court which passed the decree and 
not by the court to which the decree has been 
transmitted for execution. 5 The court to which 
the precept is sent has no powers beyond those 
specified in it and it cannot question the validity 
of tlje precept;® any alteration in it can only be 
made by the court that issued it. 7 But in 
executing the precept, the court has inherent 
powers to deal with all matters incidentally 

1 . 0 . p. 0 ., S. 46 

2. J.C. Oaulstaunv. F.JS. Diiuhato, (1927) Cal. 681 = 102 
I.O. 618. 

8. Ramsumran v. Ram Bahadur , (1922) Pat. 828. 

4. Kasibar Do v. ..dswtui Kumar Pal, (1926) Cal. 249=90 
I. 0. 62. 

5. Langley Billimcria f Co., v. Lakshmichand, (1926) Sind 
157—991.C. 621. 

•V 6> v. Firm Dinanath, (1926 Lah. 488=94 1 O ' 

119, ’ • 

• I 1 ’ ; ' 

7. J.C, Qaulstaun v. F. B. Dlnshaw, (1927) Oal. 681=102 
I'O. 613. 1 • 5 * - : * ‘ 5 . ] . 

f>r (ft o ...... - . ,. ... 
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arising in connection with the proceedings in 
attachment. 1 The court to which the precept is 
issued must attach the property and wait for an 
application for execution being made by the 
attaching creditor. 2 

Every Court can execute the decree passed 
by it and the competence of its pecuniary juris- 
dicton has reference only to the date of the 
institution of the suit. Therefore where a 
decree is passed by a competent Court, that 
Court cannot be deemed to be incompetent to 
execute the decree merely because by reason 
of the amount of rent, interest or mesne profits 
ascertained for a period subsequent to the institu¬ 
tion of the suit the pecuniary limit of the juris¬ 
diction of such Court is exceeded. 5 

But in Cacutta a different view was taken. 4 
It was said that the rule laid down in Rameswar 
v. DiliF could not be extended and if the 
Munsiff investigated the claim, there would be 
insuperable difficulty as to the forum of appeal. 

On the question whether the Court executing 
a transferred decree is restricted to the pecuniary 
limit of its jurisdiction, that is, if a decree for 
Rs. 10,000 is sent for execution to a Court whose 
pecuniary jurisdiction does not exceed Rs. 3000, 
whether the latter Court can execute the decree, 

1. Puranmal v. Firm Dinanalh, (1926) Lah. 433=94 I.C. 

119. 

2. fiamfiv. Rxmii, (1933) All. 844 = 146 I.C. 991. 

3. Shamrao v. Niloji, (1886) 10 Bom. 260; 

Vishnu, (1926) 50 Bom. 839 ; su> Khudajiatul v. '.Amina, (1924) 
46 All. 250; Mt. Urehan v. Mt. Kabutri, (1933) 13 Pat. 344 F. . 

4. Bhupcndra v. Purnachsnira, (1916) 43 Cal. 650; 

Hiramativ. Annada Prasad, (1916) 32 I. C. 783 ; 

6. (1994) 21 Cal. 550; Panohuram v. Kinoo , (1913) 40 Cal.56. 
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opinion has differed. The Madras and Patna High 
Courts allow the execution 1 and the Calcutta and 
Bombay High Courts do not. 2 It was said in Madras 
“ As in suits so in execution-proceedings the com¬ 
petent forum is ordinarily that indicated by Sec¬ 
tion 12 of the Civil Courts Act, but in the ffve cases 
mentioned in Section 223 special reasons exist for 
departing from that rule and creating a special or 
extra-ordinary jurisdiction- As regards Section 25, 
the word ‘ suit’ may no doubt include in its exten¬ 
sive sense proceedings after as well as before decree, 
but it may also possibly be used in its popular and 
restricted sense to connote proceedings before decree, 
as contradistinguished from execution-proceedings. 
The presence of additional words in Section 12 
of the Civil Courts Act and in Section 3 of the Code 
of Civil Procedure lends weight to the view that in 
Section 25 it was used by the legislature in its 
restricted sense. Even assuming that it includes 
execution-proceedings, the limitation as to jurisdic¬ 
tion can only be imported into Section 223 so far 
as it is consistent with that section. To import it 
into that section so far as it relates to the special 
cases founded on special considerations would be 
incongruous and would not only do violence to 
the plain grammatical interpretation, but also deny 

1 , Harasayya v. Venkatakrishnayya, (1884) 7 Mad. 397; 
Shanmuga v. Bamanathan, (1893) 17 Mad. 309 ; Gulam v. Sunni 
Lai, (1910) 7 M .L.T. 132 = 5 I.C. 155 ; Abdulla v. Ahmed Russain, 
(1914) 15 M.L.T. 148 = 22 I.C. 275. See also Kelu v. Vikrishna 
(1891) 15 Mad. 345; Iswara Prasad v. Farkat Hussain, (1917) 
2 Pat. L. J. 113=39 I. C. 63. 

2. Durga v. TJmatara, (1889) 16 Cal. 465 ; Qokul v. Aukhil, 
(1889) 16 Cal. 457 ; Shamsundar v. Ananth Banditti, (1910) 97 Cal. 
674 ; Biddh*swcir v. Shri Harihar, (1886) 12 Bom. 165; Nawabsada 
Shamshtr Ali v. Ahmad Begam, (1901) P R. 9 (overruling Bam Lai 
v. Hatha Singh, (1882) P.R. 45); Mahomed t. Mating Kin, (1911) 4 
Bur. L.T. 224=12 1.0. 27. 
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to judgment-creditors the special convenience and 
facilities contemplated in these cases.” 1 The con¬ 
trary view held in Calcutta and Eombay is based 
on the provisions of Section 6 of the Code of Civil 
Procedure, viz., “ Nothing in this Code shall operate 
to give any civil jurisdiction over suits of which the 
amount or value of the subject-matter exceeds the 
pecuniary limits (if any) of its ordinary jurisdiction 
and the term ‘suit’ was understood as covering all 
proceedings in suits including those in execution. 2 
An executing Court has to decide an objection to an 
attachment, although the value of the property at¬ 
tached might greatly exceed the value of the decree. 3 

Where the pecuniary jurisdiction of a Munsiff 
was raised by an order of the Local Government on 
a certain date, but the date of the issue of notifi¬ 
cation to that effect was long after it, and between 
these two dates an application was made to the 
Munsiff, which but for the order of the Government 
must have been made to the Sub-Judge, it was held 
that notwithstanding the delay in issuing the notifi¬ 
cation the Munsiff acquired the superior jurisdiction 
and was competent to dispose of the application. 4 
In a mortgage suit a preliminary decree for 
nearly Rs. 2000 was passed by a Munsiff whose 
pecuniary jurisdiction extended to Rs. 2000. The 
Munsiff was transferred and his successor not being 
invested with the same power the final decree was 
made by the Subordinate Judge. Execution was 
however taken out in the Court of the Munsiff who 

J . Shitnviuga w Ramanathan , (1693) 17 Mad. 309(313) 

2. Gokul v. Atikhil , (1888) 10 Cal. 457. 

3. Kalian Devi v. Niluzl Devi , (1915) P.R. 101=32 I.C. 43; 
Kadambini v. Dayaram , (1916) 11 C.L.J. 478 = 5 l.C. 573. 

4. Raza Hussain v. Gaya Prasad ., (1915) 2 O. L. J. 212 = 30 
I.C. 205. 
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meanwhile had been empowered to try suits up to 
Rs. 2000.' It was held that the Munsiff’s Court had 
jurisdiction to execute the decree under Section 150 
Civil Procedure Code though not under Sections 37 
and 38. 1 When a decree was passed in a suit of the 
pecuniary value of over Rs. 1000 by a Munsiff 
having jurisdiction to try suits up to the value of 
Rs. 2000 and the Munsiff was succeeded by another 
who had jurisdiction to try suits only up to the 
value of Rs. 1000 an application made to the latter 
officer was made to ‘ the proper Court ’ aud operat¬ 
ed to save limitation. 2 

Under Section 24 C. P. Code, " (1) On the ap- £££<“? 
plication of any of the parties and after notice to the proceedings, 
parties and after hearing such of them as desire to 
be heard without such notice, the High Court, or 
of its own motion, the District Court may at any 
stage— 

(a) transfer any suit, appeal or other proceed¬ 
ing pending before it for trial or disposal 
. to any Court subordinate to it and com¬ 
petent to try or dispose of the same, or 

(ft) withdraw any suit, appeal or other 
proceeding pending in any Court sub¬ 
ordinate to it, and 

(i) try or dispose of the same ; or 

(ii) transfer the same for trial or disposal 

to any Court subordinate to it and 
competent to try or dispose of the 
. same; or 

(iii) re-transfer the same for trial or dis¬ 

posal to the Court from which it was 
withdrawn. 

1. Aminuddin v. Atarmani, (1920) 47 Cal. 1100. 

2, I swart Prasad v. FarTcat Hussain , (1917) 2 118= 

89 LO. 63. 
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(2) Where any suit or proceeding has been 
withdrawn under sub-section (1), the Court which 
thereafter tries such suit may, subject to any special 
directions in the case of an order of transfer, either 
retry it or proceed from the point at which it was 
transferred or withdrawn. 

(3) For the purposes of this section, Courts of 
Additional and Assistant Judges shall be deemed to 
be subordinate to the District Court.” 1 

A District Judge has power to transfer execu¬ 
tion-proceedings to a subordinate Court or to call up 
execution-cases from the files of subordinate Courts. 2 
Under the Code of 1882 the High Court of Calcutta 
denied such a power. 3 The earliest decision in 
Calcutta in the matter was based on Section G of 
the Code of 1877 and though the law had been 
considerably modified by the Code of 1882, the Court 
seems to have adhered to its decision purely as a 
rule of practice as “ no inconvenience will arise 
from our continuing to follow the course adopted 
by the decision of this Court.” The present Code 
expressly covers the case of execution-proceedings. 

When a decree is sent to a District Court for 
execution by another Court and the District Court 
transfers the decree for execution to a subordinate 
Court, the District Court has power under Section 
24 C.P. Code to withdraw to its own file the execu- 

1. This corresponds to Section 25 of the Old Code. 

2. Gaya Par shad v. Bhupsingh , (187G) 1 All, 180 F.B.; Baiaii 
v. Ranchoddas % ( 1880) 5 Bom. 180; Krishna v. Bhau % (1893) 18 Bom. 
G1 ; Nasserwanji v. Kharscdji , (1897) 22 Bom. 778 ; Muttalagiri v. 
Muttayyar , (1882) 6 Mad. 357 ; Man Singh v. Jang Bahadur , (1896 
1 O.C. 117 ; CkaUcrpat v. Kirat Chand, (1917) 1 Pat. L.W. 582 = 
39 I.C. 737. 

3. Rajeeb Ram v. Mahomed, (18G5) 4 W.R. Mis. 51 ; Kedar - 
nath v. Btingshu, (1871) 17 W.R. 45 ; Sonomonec v. Joy Doorga % 
(1672) 17 W.R. 551 ; Kishori Mohun v. Gal Mohamed , (1897) 15 Cal. 
177. 
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tion-proceeding and to dispose of it. The provision 
made in rale 161 (a) of the Madras Civil Rules of 
Practice, that, if no application has been made within 
six months, the records must be sent back to the 
original Court is only a rule of convenience, directory 
and not mandatory, and proceedings taken after the 
lapse of six months are not void ah initio. 1 

CHAPTER V 

Powers in Execution 

Court of trial and Court of Execution—Powers are similar—Power of 
punishment—Power to enlarge time—Power to make up deficiency 
of court-fees—General power to amend—Amendment of errors— 

Inherent powers—Power to revoke erroneous orders—No inherent 
power in certain cases—Power to rehear applications -Successive 
applications allowed—Splitting of claim allowed—Power to order 
discovery—Jurisdiction in execution is determined by the decree 
—Execution cannot be refused on equitable or other grounds— 

Decree cannot be altered—Decree cannot be impeached—Objec¬ 
tions that cannot be entertained—Assumption of jurisdiction 
cannot be questioned—Review of decisions—Validity means 
legality—Exceptions to the general rule—Validity of decree 
depends on jurisdiction—Void judgment can be collaterally attack¬ 
ed—Instances of void judgments-Decree against dead persons— 

Foreign judgments in absenlum -Decree against property outside 
jurisdiction—Decree with conditions contrary to law— Indefinite 
decrees iuexecutable—Irreconcilable directions not enforceable— 

Power to construe decrees—Plain meaning must be the guide— 

The record may be read—Construction must not increase liability 
—Construction must accord with law—Declaratory decree in- 
executable—Decree for recurring relief-Decreefor mainteunoce- 

Decree on award-Compromise-decree-Decreeon appeal—Condi¬ 
tional decree—Decree providing for a charge—Decree for possession 
—Decree for mesne-profits-Instalment-decree-Where there is a 
condition of default—Where there is no condition on default— 

Where the decree gives no option-Where the decree is silent 
or gives an option-SVaiver-Decree for oosts-Decree for interest 

-Power for relief against forfeiture-Power to refnse execution if 
barred by time. 

The Court of execution is a branch of a'Court Court of trial 
of Justice. Between a Court of trial and a Court of t?on.° f 
execution, there is a di vision of labour. The Court 

Vellia PP* v. Svbramanya, (19151 39 Mad 485 

12 ) 
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of trial entertains the action, determines the rights 
of the parties and prescribes the remedies for the 
wrong. The Court of execution takes up the adjudi¬ 
cation and sees that the relief granted by it reaches 
the party intended to take the benefit. The distinc¬ 
tion in jurisdiction is therefore purely functional- 


Powers of 
similar. 


Power of 
punishment. 


Accordingly the C- P. C.ode enacts, “ The 
Court executing a decree sent to it shall have the 
same powers in executing such decree as if it had 
been passed by itself. All persons disobeying or 
obstructing the execution of the decree shall be 
punishable by such Court in the same manner as 
if it had passed the decree. And its orders in execu¬ 
ting the decree shall be subject to the same rules in 
respect of appeal as if the decree had been passed 
by itself.” 1 


The Court of execution can summon witnesses 
to give evidence on oath,' 2 punish witnesses for dis¬ 
obedience of summons 8 and indict'* or grant sanction 
for the prosecution of persons 5 accused of offences 
against public justice. 0 It can exercise criminal 
jurisdiction in certain cases of contempt for which 
the Code of Criminal Procedure thus provides: 
“ When any such offence as is described in section 
175, section 178, section 179, section 180 or section 
228 of the Indian Penal Code is committed in the 


1. C.P.C., S. 42 (=OH Code, S. 228). 

2. C.P.C., S. 31 ; O. 1C, r. 14 ( = 01d Code, S. 171). 

3. Ibid. S. 32; O. 16, rr. 9-15( = 01d Code, Ss. 1G8-171). 

4. Code of Criminal Procedure (Act V of 1898), S. 476. An 
execution-proceeding is a judicial proceeding; Dakhincswar V. 
v. Uarischandra, (1909) 10 0. L. J. 450 = 4 J.C 368; Shaikh 
Bahadur v. Shaikh Eradutulla, (1910) 12 CL.J. 45 = 6 1.0.801; 
Kali Charau v. Dcbtndra Nath, (1909) 10 C.L.J. 456=4 I.C. 373 ; 
Bholanath v. Emp., (1905) 10C-.W.N. 55. 

5. Ibid. S. 195. 

6. Indian Penal Code (Act XLV of 1860), Chap. XI. 



?3E LAW OF EXECUTION 


91 


view or presence of any Civil, Criminal or Revenue 
Court, the Court may cause the offender, whether 
he is a European British subject or not, to be 
detained in custody and at any time before the 
rising of the Court on the same day may, if it thinks 
fit, take cognizance of the offence and sentence the 
offender to fine not exceeding two hundred rupees, 
and, in default of payment, to simple imprisonment 
for a term which may extend to one month, unless 
such fine be sooner paid. Nothing in section 443 
or section 444 shall be deemed to apply to proceed¬ 
ings under this section.” 1 “ In every such case the 
Court shall record the facts constituting the offence, 
with the statement (if any) made by the offender, 
as well as the 6nding and sentence. If the offence 
is under section 228 of the Indian Penal Code, the 
record shall show the nature and stage of the 
judicial proceeding in which the Court interrupted 
or insulted was sitting, and the nature of the inter¬ 
ruption or insult-” 2 “ If the Court in any case 
considers that a person accused of any of the of¬ 
fences referred to in section 480 and committed in 
its view or presence should be imprisoned other¬ 
wise than in default of payment of fine, or that a 
fine exceeding two hundred rupees should be im¬ 
posed upon him, or such Court is for any other 
reason of opinion that the case should not be disposed 
of under section 480, such Court, after recording 
the facts constituting the offence and statement of 
the accused as hereinbefore provided, may forward 
the case to a Magistrate having jurisdiction to try 
the same, and may require security to be given for 
the appearance of such accused person before such 
Magistrate, or if sufficient security is not given* 


1. Criminal Procedure Code (Aot V of 1898), S. 480, 

2. Ibid. S. 481. 
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Power to 
enlarge time. 


shall forward such person in custody to such Magis¬ 
trate. The Magistrate, to whom any case is for¬ 
warded under this section, shall proceed to hear the 
complaint against the accused person in manner 
hereinbefore provided.” 1 

“ Where any period is fixed or granted by the 
Court for the doing of any act prescribed or allowed 
by this Code, the Court may, in its discretion, from 
time to time, enlarge such period, even though the 
period originally fixed or granted may have expired.” 2 
Where therefore time is granted for doing any act 
prescribed by the rules of the Civil Procedure Code 
the same may be extended at the Court’s discretion. 
For instance when a party is asked to amend an 
application for execution, to give security for costs 
of appeal or to do any other act in the course of 
execution-proceedings, the time originally granted 
may be extended even after the expiry of the period 
originally directed.” But the Court of execution has 
no power to extend the time fixed by the decree, 
for that would be an interference with the decree, 
though there is a doubt if the Court that passed the 
decree has the power. 1 This power of extension 
does not apply to periods fixed by the Civil Proce¬ 
dure Code or by the Indian Limitation Act. 5 Where 


1. Ibid. S. 48i. 

2. C.P.C., S. 148. See R.S.C. 0. G4, r. 7. 

2. Sec Bhagxoan v. Iiaji Abu, (1891) 16 Bom. 263; Amir 
Hossain v. Kanak Chand, (1910) 14 C.W.N. 882 = 6 I.C. 424 ; Gopal 
Prasad v. Rajaulra Lai , (1916) 20 C.W.N. 615 = 34 I.C. 625. 

4. See Suranjan v. Ram Bahai , (1913) 35 All. 582 ; Dharma - 
raja v. Srinivasa , (1916) 39 Mad. 876 ; Mohidccn v. Maria, (1911) 
21 M.L.J 1018 = 1*2 I.C. 139 ; Bibi Sharafan v. Mahomed , (1911) 
15 C.W.N. 685 = 10 I.C. 148; Abu Muhammad v. Mukut Pertap, 
(1916) 1 Pat. L.J. 92 = 34 I.C. 88 ; Jagannath v. Kamta Prasad , 
(1913) 36 All. 77; Sajjadi v. Dilaxoar , (1918) 40 All. 579; Raia 
Kovial v. Jagannath , (1919) 15 N.L.R. 39 = 49 I.C. 840. 

5 . Vanniswamy v. Piriastcamy, (1916) M.W.N. 179 = 33 I C. 
996 ; Dukhno v. Manshi Saha , (1919) 4 Pat. L.J. 428 = 52 I.C. 439. 
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a Court grants an extension of time, the order is not 
appealable. 1 

“ Where the whole or any part of any fee pres¬ 
cribed for any document by the law for the time 
being in force relating to court-fees has not been 
paid, the Court may, in its discretion, at any stage, 
allow the person, by whom such fee is payable, to 
pay the whole or part, as the case may be, of such 
court-fee ; and upon such payment the document, 
in respect of which such fee is payable, shall have 
the same force and effect as if such fee had been 
paid in the first instance.” 2 

“ The Court may at any time, and on such terms 
as to costs or otherwise as it may think fit, amend 
any defect or error in any proceeding in a suit; and 
all necessary amendments shall be made for the pur¬ 
pose of determining the real question or issue 
raised by or depending on such proceeding.” 3 

“ Clerical or arithmetical mistakes in judgments, 
decrees or orders or errors arising therein from any 
accidental slip or omission may at any time be 
corrected by the Court either of its own motion or 
on the application of any of the parties.” 4 


Power to 
make up 
deficiency of 
Court-fees. 


General power 
to amend. 


Amendment 
of errors. 


The Court has always an inherent power to 
make such orders as may be necessary for the ends 
of justice or to prevent abuse of the process of the 
Court, 5 In setting out the powers exerciseable by 

1. Suranjan v. Ram Bahai, (1913) 35 All. 582. 

2. C.P.C., S. 149. 

8 . Ibid. S. 253. Seo R.S.C., O. 28, r. 12. 

4. Ibid. S. 152. See R.8. C., 0. 28, r. 11. See Thakur Madan 
Mohan v. Bhikarsahu, (1912) 16 C.L.J. 517 = 15 I.C. 719. 


5. Ibid. S. 151. See Uukum Chattd v. Kamalanand. (19061 

88 Cal. 927 (931); Qantsh v. Purushottam, (1909) 84 Bom 

135; Srinathy. Probhat Chandra, (1910) 11 C.L.J. 680 = 6 I C* 

944; Narendra v. Oudh Commercial Bank, (1918) 5 O.L.J. 153 = 46 

I.O. 68. For amendment allowed on appeal, see Pcriasami v. Muthiah 

(1915) 38 Mad. 677 ; Varadiah y.Raiakumara Va^Zumal 
(1914) 26 M.L.J. 38=21 I.C. 782. ">M*perumai, 


Inherent 

powers. 
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a Court, the Code of Civil Procedure is not 
exhaustive. 1 The legislature cannot make express 
provision against all inconveniences so that its 
dispositions shall express all the cases that may 
possibly happen and it is therefore the duty of 
a judge to apply the principles to all the cases to 
which a just application of them may be made 
whenever they appear to be comprehended either 
within the express sense of the law or within the 
consequences that may be gathered from it. 2 The 
Court has inherent power to reconstruct lost 
records,’ to grant injunctions apart from the statute 
and to order interim stay of any proceedings pend¬ 
ing before it , 4 to decide whether it has jurisdiction, 1 
to stay proceedings on its orders in view of an intend¬ 
ed appeal, 1 ' to stay the drawing up of its own 
orders, to rescind them or to suspend their opera¬ 
tion, 7 to amend orders in cases not covered by Sec¬ 
tion 152, 8 to set aside an order obtained by fraud 
upon the Court, 9 to rehear a matter before the order 
passed on a previous day is drawn up, 10 or to cause 
restitution in cases not strictly covered by Section 

1. Dnrga Dihalv. Anoraji, (1895) 17 All. 29; Jogendra 
Chandra v. Wacidtmncssa, (1907) 34 Cal. 860. 

2. llurro Chundcr v. Slioorodhoncc, (18G8) 2 W. R. 402. 

g. Suraparaju v. Narasimliam, (1915) 1 L. W. 932 = 26 I. C. 
81 ; Haj Oir v. Iswardhari, (1910) 11 C. L J. 243 = 5 I. C. 660. 

4. Sassoon Co-, v. Mongol Chand, (1909) 3 S.L, R. 125 = 
1 1. C. 609. 

5. Bvrrce Pcrsliad v. Koonji Biliary, (1862) Marsh. 99. 

6. In the goods of Laclimi Narain, (1901) 5 C. W. N. 781. 

7. Hukumcliand v. Eamalanand, (1906) 33 Cal. 927 ; Nanda 
Kishore v. Ram Golam, (1912) 40 Cal. 954 ; Kalyan v. Ramgolam, 

(1920) 31 C. L. J. 48=56 I.C. 4. 

8. Mohabir v. Chandra, (1914) 19 CAV.N. 1021 = 28 I. C. 304. 

9. Paranjpc v. Svbbaji, (1882) 6 Bom. 148; Vilakatliala V. 
V ay alii, (1914) 27 M. L J. 172 = 25 I. C. 213. See also Basangoioda 
v. Chvrchigirigotvda, (1910) 34 Bom. 408; Peary Choudhury v. 
Sonoo Dass, (1914) 19 C. W. N. 419 = 27 I. C. 628. 

JO. Padmabayi v. Ilasik Lai, (1909) 37 Cal. 259. 
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144. 1 Although the Civil Procedure Code makes no 
express provision for the case of resistance to deli¬ 
very of possession to the decree-holder by a claimant 

other than the judgment-debtor who is not in posses- 

* 

sion and who makes no bona fide claim to be in 
possession of the property, the Court has inherent 
power to direct delivery in such a case. 2 

, A Court has inherent power to revoke an 
erroneous order. 3 When the Court confirmed a 
court-sale in favour of a transferee from the bidder, 
who himself is not the actual purchaser, the order 
is erroneous, as the transferee is not the auction- 
purchaser and can be withdrawn at any time. 4 
Where a petition for satisfaction of the decree 
was filed in Court before the sale, but it could not 
be found on the record, owing to the negligence of 
the clerk of the Court, it was held that, the decree 
having been satisfied, the sale was void and the 
Court had inherent power to set aside the sale on an 
application under Section 47 of the Code. 5 Where 
a party has wrongly taken from the Court moneys 
deposited in Court by his opponent, the Court has 
inherent power to enforce a refund of the amount 
with in terest. 6 So where under a decree two per- 

1. See Chapter on Restitution post. 

2. Radhika Mohun v. Gyah Chandra, (1910) 14 C.W.N 830= 
6 I. C. 120. 

3. - See also Chapter on Restitution post, 

4. Ali Mohammad v. Alia Khanam, (1915) 2 0. L. J. 216 = 80 
1. C. 230. 

6. Mating Po v. Aanamalay. (1911) 4 Bur. L. T. 12=9 I. C. 

462. 

6. Collector of Ahmedabad v. Lavji Mulji, (1911) 35 Bom 
255 See also Govind v. Sakharam, (1878) 3 Bom. 42; Nobin 
Kali v. Banalata, U905) 32 Cal. 921; Harinath v. Haradas (1916) 
43 Cal. 269; Jogesh Chandra v. Yakub Ali, (1913) 17 C W N 1057- 

bVh * 1 V ' Abinash Chander • < l9I <» 110.L.J. 633 = 

024=30 I o! 4^ V Bari Uol ‘ an ■ < 1916 ) 21C.L.J. 


Power to 
revoke 
erroneous 
orders. 
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No inherent 
power in 
certain cases. 


sons are entitled to recover fwn 

Ti be taken -‘-"r 

only for the ^encTVtTe^tioL^tT ^ 
without making this deduction the Court his 

to correct its 

part.es to a separate suit for its rectification. When 
in execution of a decree, the officer of the Court 
delivered possess,on of land not covered bv the 

decree, the Court is bound to revoke the delivery on 
application made by the judgment-debtor within 

the period of limitation. 2 “ 

The Court cannot exercise an inherent power 

to set as.de the deliberate decision of a superior 

in a f ° r . S ? asto cause unnecessary hardship or 
manifest injustice or to make an order in direct 

contravention of a statute.' The Court cannot pro¬ 
ceed with a claim petition under Order 21 rule 58 

Whl 111 eX ; CUtio t D ' sal0 ^"Uly taken place.' 
Where the effect of the order would be that one of 

the parties would be needlessly driven to a suit for 

possession, to which n o defence is possible on behalf 

l' sZ' d r M ° h , a " o, ■■m™***. 0920J eYTcTm. - 

. s ICO Prasad v. Dharamsm, (1919) 49 I.C. 948 
3. Hms„ta v. Sahib Nw, (1913) P.L.R. 254 = 20 I C 3 

**«#. (totoi * 

('»**) " MX J. 005 = 20 l.C 46 ; 
r > a ? 20 CX J - 433 = 25 1.C. 267 ; Mculkusudan 

ic ifio iLS’-T ,» Kesarsi “« a ( 132J ) J I*h. 363 = 58 

1. O. 789 , Mahadci v. Zto/iti (1919; 6 O.L.J. 55 = 50 I.C. 180. 

t p 5 ro G ° ;,aZ Chandra Notobar, (1912) 16 C.W.N. 1029 = 15 

J-• b. OO. 
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been passed, the Court will not exercise its in¬ 
herent power . 1 The Court has no inherent power 
to punish a person for contempt or disobedience 
of its order by fine or imprisonment. Where the 
plaintiff in a suit was directed to appear with ac¬ 
count-books on a specified date, but did not so 
appear, there was no contempt committed in the 
view or presence of the Court within the meaning 
of section 4 S 0 of the Criminal Procedure Code . 2 

A Court of execution has no power to restore power to 
an application dismissed for default, for Order 9 ™p^ tioaSi 
of the Civil Procedure Code does not apply to exe¬ 
cution-proceedings , 3 and if the Court does it, the 
order of restoration can be recalled , 4 as an 
order made without jurisdiction . 5 But some 
Courts hold that there is inherent jurisdiction 
to restore an application for execution dismissed 
for default, for ends of justice or to prevent abuse 
of process of Court . 6 The mere fact that an 


1. Sasibhusan v Radhanath, (1914) 20 C. L. J. 433=23 I. C. 
237. See also Oanesli v. Purushotlam, (1302) 84 Bom. 131. 

2. Chogmal v. Emperor, (1919) 23 C. W N. 329 = 60 I. C. 831. 

3. Thakur Prasad v. Fakirullah, (1894) 17 All. 106 P. C. ; 
Hari Gharan v. Manmatha Nath. (1913) 41 Cal. 1 (order under O. 
21, r. 100) ; Bharat Chandra v. Tasin Sarkar, (1917) 21 C. W. N. 
769 = 41 1. 0. 586; Sripati Charany. Shamaldhone, (1914) 16 
0. L. J. 123 (126) = 8 I. C. 22 ; Bhikam Khai tv. Dan Singh- 
(1923) All. 644 ; Bharet lndu y. Hakim Aslighar, (1923) 46 All. 148; 
Rama Raghava Reddi v. Rajah of Vcnkatagiri, (1927) Maa. 
965 =991. 0. 964 ; Narayana v. Muthu, (1926) 60 Mad. 67; 6aral 
Chandra v. Mitra, (1927) Osl. 420=100 I. C. 616, Arunoohalm y. 
Virappa, (1931) 61 M.L J. 348 P.B. ; Narendranath y. Ranha' las, 
(1936) Cal. 610=79 I. C. 35 ; Iladdutahu v. Hajizamal, (1934) Mad. 
694 ; Safitannessa y. Meghlal, (1926) Cal. 795=94 1. 0.172. 

4. Babui Ritu v. Alakhdco (1918) 4 Pat. L. J. 930 = 4? 1. C. 
154; Lai Buxy. Choitharam, (1926) 8 8. L. R. 327=29 I. C. 
692 ; Hair at v. Pafitmntsjo, (1694) 18 Bom. 429. Bee hov\ u \ • 
ShekhPiarav. Nifyanand, (1918) P.L.R. 64; Dhonkal v. P/umfcdk 
(1893) 15 All. G4. 

6 Kati Bheltathi v. Shdma Ran, (1917) 6Ij. W. 124 = 37 I. C 
229; Qunjra v. haJthan, (1916) 86 I. C. 897 ; Dalchatid y. Naia- 
yan, (1919) 61 I. 0. 297 (exeoufcion before Collector); Mohim Chandra 
V. Mohendra KUmar, (1920) 67 I. 0. 906. 

6. Shgpker v. Manick, (1928) Nflg. 18 = 68 I. 0. 648; Beats- 
wary. M tJarain, (1922) Oudb 201=79 1.0. 78; Sitapatram 
y.Lcd Mdhabir, (1926) 87 1.0. 438; Abdul Karim y. Choudhri Rabi 
(1924) lAh. 850=691. 0 . 606; Abhoy Kumar v, Krishnaohandra, 

13 
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order dismissing an execution-proceeding was 
made without any notice to the decree-holder is 
sufficient to set it aside . 1 But where the applica¬ 
tion is dismissed for non-appearance of parties 
by a mistake of Court, the Court has inherent 
jurisdiction to restore the application . 2 

But in the application of a similar rule to the 
restoration of an order passed ex parte, there is a 
difference of opinion. It is said in Calcutta 
that where an order was made on a petition for 
restoration of possession ex parte, on the decree- 
holder not appearing, the Court has no jurisdic¬ 
tion to set aside the order and to rehear the claim . 8 
But a contrary view is held in Madras that Order 
9 rule 13 does apply to those orders passed in 
execution which come under Section 47 , and 
such orders are decrees as defined in Section 2 
of the Code . 4 


Similarly according to the High Court, 
of Calcutta, an application to set aside a sale 
is not an application for execution but is in 
the nature of an original proceeding which is 
not excluded from the purview of Section 141 
of the Code; such an application if dismissed 
can be restored under Order 9 rule 9 , especially 
in a case where the remedy by review or 
by suit is not open . 6 This view was adopted 

(193-2) Cal. 569 ; Deumal v. Firm of Lalcliand, (1931) Sind 97 = 133 
1.0. 65 F.B.; Qandumal v Taj Din, (1932) 13 Lab. 761; Mahomed 
Haiti/v.Ali Raja, (1933) All. 783, 145 I.C. 995 F. B. 

1. Kirli Chandra V. Repin Behari, (1916) 46 1.0.721. 

2. Lai Bttx v. Clioilharam, (1915) 8 S. L. R 327 = 29 I. 0- 


592. 

3. Hari Charan v. Manmath, (1913) 41 Cal. 1. Soe also 
Hairat v. Valiulnissa, (1893) 18 Bom. 424 ; Dhonkal v. Phankar, 
(1893) 15 All. 84. 

4. Subbiah v. Ramanatlian, (1911) 37 Mad. 162 (175) ; sec 
also Krishna Chandra v. Protap Chandra, (1906) 3 C. L. J. 276 { 
Moohai Mandal v. Mcseruddin, (1911) 13*0. L. J. 26 = 91. C. 2*3. 

5 Delian v. Htmantakumar , (1915) 19 C. W. N. 758= 29 10. 
395- Abdur Rahiman v. Khorban, (1909) 21 C. 156; Cham Chandra 
v. Cliandi Charon, (1914) 19 C.W.N. 25=27 I.C 492; Bltuban v. 
Dhirendra, (1916) 20 C.W.N. 1203 = 33 1.0. 581; Kahkanta v. 
Shyam Lal,{ 1916) 25 C.L.J. 163 = 38 1.0. 598; Safdar Ah v. Ktshan 
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in Oudh. 1 In Madras, the question has not yet been 
decided. 2 But the High Court of Patna holds a 
contrary view, because Order 9 of the Code does not 
apply to execution-proceedings at all." In Bhikan Gir 
y. Jalpadat Jha, 4 the Court held that an order setting 
aside an execution-sale under Order 21 rule 90 
without giving proper notice to the parties affected 
thereby, as required by rule 92 of the order is without 
jurisdiction and the Court has inherent power to 
entertain an application to set aside the ex parte 
order. 


The Code of Civil Procedure does not prevent Successive 
a decree-holder from presenting successive applies- ano\ved! 0as 
tions for realising different portions of his decree. 

The provisions of Orders 9, 17 or 23 of the Civil 
Procedure Code do not apply to execution-proceed¬ 
ings. An application therefore dismissed for default 
at the first hearing' or at an adjourned hearing® or 


lal, (1910) 12 C.LJ. G=7 I.C. 241 ; Kalikanta v. Shy am Lai, (191G) 
21 O.VV.N. 80=351.0. 613. See also Balasubramania v. Swarnamal, 
(1912) 3S Mad. 199 (202). 

1. Oauri v. Binga, (1921) 23 O.C. 349 = 59 I.C. 595. 

2. Swaminallia v. Mrs. R. D. Paul, (1912) 22 M L.J. 14S=12 
I.O. 351. 

3. Bhubaneswar v .Tilakdhari, (1919) 4 Pat. L.J. 135 = 49 I.C, 
617 F.B. (followiug Hari Char an v. Manmatho, ( 1913 ) 41 Cal. 1 ; 
nitu Jugalv. Bochindcr, (1919) 52 I.C. 41G and overruling Babui v 
Alakhdeo, (1918) 4 Pat. L.J. 330 = 47 I.C. 154); Kunapana v. Kahana', 
(1916J-35 I.C. 337; Krupasindhu v. hlahanta Balbhadra, (1918)3 
Pat. L.J. 367=47 I.C. 47. See also vlsm Idandal v. Rajmohan, 

(1911) 18 C.L.J. 632=11 I.C. 385 ; Somasundaram v. Chokka- 
lingam, 40 Mad. 780, : 

4* (1921) 2 Pat. L T. 270=02 I.C. 113. See also Bharat Chan¬ 
dra v. Pasm Sarkar, (1917) 21 C.W.N. 769 (773) = 41 I.C. 6S6 • 
Bibce Tulsiman v. Burihar, (1904) 9 C.W.N. 81 ; Sudevi v 
Savaram, (1906) 10 C.W.N. 306 (310). 

5. Thaktir Prasad v. Fakirullah , (1895) 17 All. 105 (112) r,C. 

Q. Tirlhasami v. Annappaytja, (1895) 18 Mad. 13 J, 
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Splitting of 
claim allowed. 


withdrawn without liberty to make afresh applica¬ 
tion 1 is no bar to a fresh application- 

Order 2 rule 2 does not apply to execution- 
proceedings. An application for mesne-profits for 
only three years subsequent to the suit is no bar to 
another application for a further period. 2 

So a person who had obtained restitution of a 
sum of money on reversal of a decree, can apply 
again for interest on the sum by a separate appli¬ 
cation." 


l*o wet* to 

order 

discovery. 


Where a decree is lor the payment of money 
the decree-holder may apply to the Court for an 
order that— 

(a) the judgment-debtor, or 
(A) in the case of a corporation, any officer 
thereof, or 
(c) any other person. 

be orally examined as to whether any or what debts 
are owing to the judgment-debtor and whether the 
judgment-debtor has any and what other property 
or means of satisfying the decree ; and the Court 
may make an order for the attendance and exami¬ 
nation of such judgment-debtor, or officer or other 
person, and for the production of any books or 
documents.” 1 

Under this rule a married woman can be 
examined, though the decree is limited to her 
separate estate.’ A garnishee against whom an 

1. Thakur Prasad v. Fakirullah , (1895) 17 All. 106 P.C. ; 
Bunko Bchary v. Nil Madhub, (1891) 18 Cal. 635. See C.P.C., O. 
511, r. 4. 

1. Ualasiibraviania v. Swamammal, (1913) 38 Mad. 199. 

3. Soniasundaram v. Cliokkalinjam , (1916) 40 Mad. 780. 

4. C. P. C., O. 21, r. 41 (=01d Codo, S. 267) Cf. R.S.C., O. 42, 
r. 32. 

5. Aylcsford (Cuttnlcss) v. Great Western Railway Co., (1892) 2 
l^Li, 626 (J.A. 
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order has been made absolute can be examined, 1 
but not when the order is only nisi and the 
garnishee disputes liability. 2 In the case of a cor¬ 
poration the permission to examine is prima facie 
confined to the'secretary 3 and if the Court thinks 
fit, it extends to all other officers or persons who 
have been officers of the corporation. 1 


In England no person other than the secretary 
can be examined ' but it is presumed that the addition 
of the words * any other person ’ in the Indian rule 
takes away the restriction. When a person claimed 
to be in possession as mortgagee, he may be examined 
under this rule." The object of the rule is to facilitate 
execution and to avoid unnecessary trouble in obtain¬ 
ing satisfaction of a money-decree. But orders for 
discovery may operate harshly against the party 
directed to give discovery and must not lightly be 
made- 7 If a receiver is to be appointed by way of 
equitable execution, the property to be received by 
him must first be ascertained, if necessary, by exa¬ 
mination of the judgment-debtor, under this rule. 8 
An examination under this rule is not only intended 
to be an examination but to be cross-examination 
and that of the severest kind and is not confined to 


1. Cowan t y Co. v. Carlill, (1885) 52 L.T. 431, 

2. jeffris v.\Tomlinson, (1886) 3 T.L.U. 193. 

fH? rne ' J ‘ Qcneral V - Norlh Mropolitm Tramways Co., 
(1892) 3 Ch. 70 ; Cliaddoak v. British South •Africa Co., (1896) 2 
Q.B. 153 CiA* 


, *• Societ * Generate Sfc. v. Johann Maria Farina V Co 

(1904) 1 KB. 794 ; Jeffris v. Tomlinson, (1886) 3 T.L E 193 

5. IrweU v. Eden, (1831) 11 Q. B.D. 588 C.A.; Hood Barrs v 
Ifcr«5*,.(1896) 2 Q.B, 338 O.A. .’ fS V * 

lH , re Prcinii > < 189a ) 17 Bom. 514; Muddun Mohan v 
Gokuldoss, (1866) 10 M.I.A. 563 (571). 

a85i 7 Ban, ‘ Ld - v. Ghumavi, ( 1016 ) 48 Cal. 


8. Hamilton v. BroyUcn, (1391) W.N. M, 
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the answer of the simple question what debts are 
owing, but the debtor must answer all questions fairly 
pertinent and properly asked, with the view of as¬ 
certaining what debts are owing to him and from 
whom they are due and must give all necessary 
particulars to enable the plaintiff to recover under 
a garnishee order. 1 The discretion of the judge in 
framing the questions will not be examined by the 
Court of appeal. 2 


fSiouTs‘ U The i urisd 'ction of a Court in execution is 

determined by determined by the mandate expressed in the decree 
tbo decree. j ’ 

and is circumscribed by the directions contained in 
it regarding the manner in which the relief is to 
be secured to the person entitled to it. The Court 
cannot therefore act in any manner or award any 
relief other than that set out in the decree. 3 Thus if 
in a mortgage-suit a decree absolute has determined 


the amount recoverable, no execution can be granted 
for any sum not covered by the decree or incidental 
to the execution. Where therefore a decree-holder 
claimed to add certain premia paid by him on 
account of the insurance of the mortgaged property 
against fire subsequent to the date of the decree, 
but the decree did not contain any authority for 
adding such premia, it was held that the same could 
not be recovered in execution, although the mort¬ 
gage-deed empowered him to insure the mortgaged 
property against fire and to add the premia paid by 
him to the mortgage-money. 4 


So the rights of the mortgagee under the 

decree cannot he interfered with by the Court in 

« • • _• • 

1. Rej-nblic of Costa Rica v. Sttivsbny, (18711) 27 W.R. 512. 

2. Watkins v. Ross, (18‘J8) G8 L.T. 423 C.A. 

3. Delhi fy London Dank Ld. v. Rain Ratan, (1916) 2 O.L.J. 
011^32 1.C.754. 

■i, tiheudarsdn v. (1918) 5U.L.J. 179— 101.G. 52. 
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any way either by intercepting the rents and pro¬ 
fits or by restraining the sale of the property by the 
appointment ot a receiver . 1 The Court executing 
the decreo on a mortgage ought not to fetter the 
discretion of the decree-holder to put up to sale 
whichever of the mortgaged properties he wishes to 
sell . 2 Where a mortgagee deliberately abstained from 
executing his decree against those properties in the 
mortgagor’s possession, but proceeded against that 
property which had passed out of the mortgagor’s 
possession the Court can direct the mortgage-debt to 
be apportioned among all the properties and refuse to 
allow the mortgagee to proceed against the property 
which had passed out of the hands of the mortgager 
except for the proportionate amount, without satis¬ 
fying the Court that every possible effort had been 
made to execute the remainder of the decree against 
the other properties in the mortgagor’s possession . 3 

And when the mortgagor sells not merely the equity 

of redemption, but conveys a portion of the mort¬ 
gaged property itself free from any liability to contri¬ 
bute to the mortgage-debt, the purchaser*may insist 
on the mortgagee proceeding, in the first instance, 
against, the property in the hands of the mortgagor . 4 
The discretion given to the Court making a decree 


1* SMna/Jt v. Madan Mohan, (J918) 43 I.C. 22. 

v“/, 'bStfnftssf-ggp. SS * ak r‘ 

9 ° ' V N ; cxcix l Amir Chand v. Bukshi . (1907) 84 CalMS*' 
o£o* n cn ,( r % amin< l a ri Co. v. Abinash Chandra, (1919) 23 C W n’ 
308=50 I.C. 790; Bhikhari v . Dalit) (1895) 1 7 All 
Jaladhari v. Balder, (1919) 4 Pat. L J 207 = 5 ! \ O IL W 
Chando Bibi v. Mt. Bistmlla, (1903) 6 O.C. 197. Seeal'^A^, 
nent Appayya v. Mangala Rangayya, (1908) 31 Mad 419 F*R • 
Svbraya v Oanpa, (1911) 35 Bom. 395 ; ’ 

8. Ramdhun v. ilohcsh Chunder (18321 0 Pol acu ' ,, 
Raghuuath v. Balaji, (1888) 13 Bom 45 1 ' ° 1 406 5 Moro 

arar^-i»» , sss?« .-at 
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by Order 34 rule 4 of C-P. Code, to declare which 
portion of the mortgaged properties should he 
bold first, should not be arbitrarily exercised and is 
subject to the general principle that the Court 
cannot prejudice the rights of the mortgagee if he 
has not himself done anything which prejudices the 
rights of those having equities against the mortgagor. 
In the absence of a direction in the decree to the con¬ 
trary, the discretion given to the Court of trial vests 
in the executing Court also. If the mortgage-deed 
specifically provided that in default of payment of the 
money, the properties must be sold in a particular 
order, it is not open to the decree-holder to change 
the order in enforcing repayment of the money 1 


Execution 
cannot be 
refused on 
equitable or 
other grounds 


Apart from the power of Courts to prevent 
forfeiture, the Court cannot refuse execution on 
equitable grounds.- When in execution of a decree 
mesne-profits were recovered from one of the defen¬ 
dants in the suit, who thereupon sued for contribu¬ 
tion and obtained a decree, but it was not compe¬ 
tent in an application for execution of the decree 
for contribution, for the Court to go behind it and 
refuse execution, on the ground that it would be 
inequitable to execute it, as it was passed on the 
wrong supposition, that mesne-profits were recover? 
able under the decree. s So the Court of execu¬ 
tion cannot enter into a criticism of it, and to 
refuse to execute the decree because in its opinion 
there are questions between the parties which could 
not be entertained and decided in execution and that 
too much has been left for the executing Court to 


1. Jalculhari v. liahUo LaH . (1919) 4 1'at. L J. 207 = 51 l.C. 
444. See also Tor a Iras twin v. Xihnoni Khan , (1014) 14 Cal. 418. 
0. Subramanian v, Pan)amm4 % 4 Mad. 3*24. 

3. Jlaviplial v. Rom Huron, (1SS2) 5 AH. 53. See however 
Atchayya v. Hangarayya t (1802) lGMad. 117. 
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do. 1 The Court of execution cannot refuse execu¬ 
tion on the ground that the plaintiff ought to have 
produced a certificate before obtaining the decree, 
and cannot, when asked to execute the decree, ask 
for its production in execution, because the decree 
has to be executed as it is. 2 Where property has 
been definitely directed to be sold under a decree, 
the Court of execution must proceed to sell the 
property and not entertain objections on the ground 
either of the right not being from its nature a fit 
subject for sale or of its being exempt from attach¬ 
ment under the provisions of C.P. Code. 8 A Court 
executing a decree for possession cannot decide 
whether the judgment-debtor was entitled to resist 
execution on the ground that he had a title inde¬ 
pendent of that decree and if it did so decide, it was 
beyond its jurisdiction. 4 The question of the equities 
between the judgment-debtors as to who will be 
entitled to delivery of the properties even though 
the deposit is by one only is no concern of the exe¬ 
cuting Court and delivery has to be made jointly to 
all. 5 


The Court of execution cannot vary, alter or 
add to. the terms of the decree/ It cannot correct 
errors in the decree 7 or execute it before the period 
fixed in it. 8 But it can give a fuller description of 
property described in the decree, which would be 


1. Rajerav v. Nanarao, (1887) 11 Bom. 528. 

2. Tika Bai v. Godharam, (1Q06) P.L.R. 146. 

3. Sadashiv v. Jayantibai, (1838) 8 Bom. 185 (trirli.) • Mad) 
Lai y. Kalwari, (1837) 10 All. 130 (tenure non, transferable).’ 

4.. Katlash Chandra v. Bam Narain, (1SC6) 4 O.L.J, 211. 

6 . Mazahar AH v. Etissaini, (1913) 18 1.0. 312. 

C. Bai hath v. Gajadhar, (1920) 1 Pat. L.T. 471 = 58 1,0. 27: 

' 7 N ' Vc / amal v * (1S70) 18 W. R. 330 ; Bao Oomrao 

Jatun Loll, (1869) 1 N.W.P. 168. . 

9. Bardyal v. Chadami Lall, (1884) 7 All. 194. 

14 


Decree cannot 
be altered. 
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a correct description on a proper construction of the 
decree read with the judgment and the pleadings. 1 
Where mesne-profits had already been ascertain¬ 
ed and allowed at a certain rate, the executing 
court cannot reopen the standard of assessment so 
as to allow its reduction by giving credit for har¬ 
vesting, ground-rent and the like. 2 

Where a decree was passed jointly against 
several persons, it is not within the power of the 
executing Court to direct the decree holder to 
execute his decree against one debtor and if the 
decree is not thereby satisfied, to proceed against the 
others. 3 In general Courts have no power to order 
payment by instalments, without the consent of 
the judgment-creditor, if the decree itself has not 
provided for it. 4 But an exception may be made 
under peculiar circumstances.’’ Where a decree 
provided for payment by instalments, but did not 
specify the sura and the executing Court fixed the 
amount of each instalment, the proceedings though 
irregular were held not to be illegal. f> 

1. Baijnath v. Gajadhar, (1920) 1 Pat. L. T. 471 = 58 1.0. 
27G ; Teja Singh v. Itajnarain, (18G8) 10 AV.R. 517; Becharam 
v. Bhugwan, (1879) 5 C. L. R. 522; Forester v. Secretary of State, 
(1878) 3 Cal. 161 P. C.; Ilurro \\ Surut, (1882) 8 Cal. 332 P. C.; 
Muttia v. Viramma!, (188G) 10 Mad. 283; Madan Mohan v. Bliikhar 
Sahu , (1912) 16 0. L. J. 517 = 15 1. C. 719 ; Udxoant v. Tokhan, 
(1901) 28 Cal. 353 P.C.; Frasanna Kumari v. Sris Chandra 9 (1916) 
22 C. L. J. 531= 33 1. O. 344; Ishic irjar.y. Chudasama , (1888) 13 
Bom. 106 ; Subbina v. Krishna, (1891) 15 Bom. 644; Rantnalsa'ngji 
v. Knndankuar, (1902) 26 Bom. 707 ; Uttamohand v. Balia t (1921) 
GO J.C. 345. 

2. Krishnapal v. Des Raj, (1919) 41 All. 517. 

3. Ram Ctiviar v. Ram Mohan , (1866) 5 W- .R. Mis. 44. 

4. Sheo Pershai v. Shiva Ram , (1870) 2 N.W.P. 59; Kalidas 
V. Probat Chandra, (1913) 17 C-W.N. 964 = 18 I.C. 394. 

5. Srccmuthy Judoo Bunsec v. Rani Sr€cmutty Mukhan 
Kowirce, (1864) 1 W. R. Mis. 5. 

6. Kidarnath v. Bhole Khan, (1881) P.R. 46. 
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The Court of execution must follow the decree 
as it stands and it is not open to the parties to 
impeach the validity or correctness of it. That is, 
the Court of execution cannot go behind the decree. 1 

1. Muttia v. Virammal, (1887) 10 Mad. 283 ; Venkotachdla v. 
Venkalarama, (1891) 24 Mad. 6G5; Appa Rao v. Krishna, (1892) 25 
Mad. 537 ; Vecraraghava v. Muga Sail, (1916) 39 Mad. 570 ; Sara- 
t ana v. Arunachelam, (1917) 40 Mad. 841; Chidambaram v, 
Krishna, (1917) 10 Mad. 233; Rajah oj Kalahari v. Venka'.a- 
ptrumal, (1911) 21 M.L.J. 1036 = 12 I.C. 689; Kumara Venkala- 
•pcrumal v. Vclayudha, (1914) 27 M.L.J. 25=24 I.C. 195 ; Venkata- 
l>erumal v. Venkalareddi, (1915) 29 M.L.J, 96 = 29 1.3. 231. Pit- 
chayya v, Subbarao, (1916) 3 L,W. 499=34 I. C. 787; Gunupati 
Narasareddi v. Makena Kondap Naidu, (1919) 13 L.W. 143=61 
I. C. 759 ; Muthukaruppan v. Chinnasami, (1914) M. W. N. 152 = 
22 I.C. 293 ; Sesha Iyer v. Arimuthu, (1916) 1 M.W.N. 195=34 I.C. 
362 ; Ilamphal v.,Rim Baron , (1888) 5 All. 53 ; Pirbhu v. Narain, 
(1698) 20 All. 397; Maharajah of Bliartpur v. Rani Kanno 

■ Dei, 11901) 23 All. 181 ; Gobardhan v. Mahabir, (1912) 84 
All. 321; Runglal v. Kishorilal, (1915) 37 All. 278; Na- 
ruddin v. Pran Kishen, (1918) 40 All. 659; Krishna Lai v. Dcs 
Raj, (1919) 41 All. 517 ; Sarju Kumar v. Thaktir Prasad, (1920) 42 
All. 514 ; Totaram v. Dwarka Prasad, (1888) A.W.N. 69 ; Padshah 
v, Bardai, (1898) A.W.N. 266; Jar Gobind v. Patesri, (1907) 
A.W.N. 236 ; Bhawant v. Rajah, (1915) 13 A.L.J. 136=27 I.C. 804 ; 
Parsotlam v. Keshosaran, (1915) 81 IjC. 564 ; Grish Chundcr v. 
Shoshi, (1900) 27 Cal. 951 P.C.; Hasson Ali v. Gausa AH, (1903) 31 
Cal. 179 ; Kashi Pershad v. Jamna Fcrshad, (1909) 31 Cal. 922 ; 
Choti Narain v. Rameshtvar, (1902) 6C.W-N. 796; Maharaj Kumar 
Bittdestoari v. Thakur Lakpai, (1910) 15 C.W.N. 725=8 I.C. 26; 
Rashbehari v. Thaktir Joynanda, (1906) 4 C.L.J. 475 ; Debcndra- 
nath v. Pros anna Kumar, (1907) . 5 C.L.J, 328 ; Shib Lakshan v. 
Tarangini, (1908) 8 C.L.J. 20 ; Biswanath v. Bhagwandin, (1911) 
14 C.L.J. 648 = 10 I.C. 530 ; Kagendra Bala v. Secretary oj Stoic, 
(1911) 14 C.L.J. 50=10 LC. 532 ; Madan Mohan v. Bhikar, (1912) 
16 C,L.J. 517 = 15 I.C. 719 ; Ramnath v. Basanta Narain, (1918) 18 
O.L.J. 209=19 I.C. 630 ; Ram Ptosad v. Anuktil , (1915) 20 C.L.J. 
512=27.1 C. 444 ; Prasanna v. Sris Chandra, (1915) 22 C.LJ. 551 
=83 1.0. 342 ; Kalipada v. Hari Mohan, (1916) 24 O.L.J. 375 =35 
I.O.* 867 ; Sheik Budan v, Ramohandcr, (1887) 11 Bom. 537 ; 

. Ramchandra v. Jayanta, (192J) 46 Bom. 603; Ramanath v. Gajanan, 
(1921)28Bom. L 8.806 =62 1 0. 96 ;Sitaram v. Raj Kumar, (1917) 
381.0. 691 ; Brij Raj v. Rameshur Singh, (1917) Pat. 212 = 39 1.0, 
925; Maharaja Sir Ramoshur v. Sttbu Lai, (1920) 5 Pat. L.J. 402= 
69lI.C. 25; Dcvendra v. Ramohundcr, (1917) Pat, L.W. 620=89 I.Q, 


Decree cannot 
be impeached. 
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The principle of the rule is that a decree, even 
though it is not according to law, is binding and 
conclusive between the parties till it has been set 
aside in appropriate proceedings and the Court of 
execution must proceed U[5on the assumption that 
there is a valid decree capable of execution. 1 When 
in a suit against two persons for sale on foot of 
a mortgage, one of them is released from all 
liability under the decree, it is not open to the 
executing Court to execute the decree against the 
person exonerated though the decree-holder has 
succeeded in getting an ex parte amendment of the 
decree so as to affect the latter also. 2 


Objections 
that cannot be 
entertained. 


The Court of execution cannot question the 
right of the decree-holder on record to execute the 
decree,’ or the propriety of the order directing 
execution, 1 or the accuracy of the balance certified 
to be due on the decree.’ It cannot entertain an ob¬ 
jection that the decree is not, in the absence of 
certain parties, binding on the property dealt with 


537 ; Narain v. Udliam Singh, (19)3; P.R. 68= 18 I.O. 48 ; Harnam 
v. Bliagwan, (1916) P.T,.R. 85=35 I.C. 867 ; Khwaja v. Ohulam, 
(1918) P.W.R. 59=44 I.C. 530; Bar Gopal v. Ram Richpal, (1919) 
P.L.R. GO = 54 I.C. 239 ; Kora Lai v. Punjab National Bank, (1920) 
55 I.C. 816 ; Balaji v. Balkrislina, (1895) 9 C.P.L.R. 136; Kodulal 
v. Bcliari, (1901) 14 C.P.L.R. 92 ; Balaji v. Vinaik, (1903) 16 C.P. 

L. K. 141 ; Ma Kyi v. U Maung Gyi, (1910) 3 Bur. L.T. 36=8 I.C. 
610; Hajcc Md. Radi v. Joakim, (1916) 8 Bur. L.T. 216= 32 I.C. 
492; Ghoolam v. Changvovial, (1911) 5 S.L.R. 71 = 11 I.C, 192 ; 
Sham Alamv. Wahidudjahir, (1912)14 1.0.29; Syam Chand 
Baikuntanath, (1918) 47 I.C. 143. 

. . 1. Bapamma v. V irapratapa, (1896) 19 Mad. 249 P.C, 

. 2. Bharalh v. Tilok Kunwar, (1917) 40 I.C. 47. 

3. Ram v. Alohcndro, (1874) 21 W.R- 141 ; Alusst. Dhuncsli v. 
Oolful, (1874) 21 W.R. 219 ; Yccrabhadra v. Jagannadlia, (1893) 8 

M. L.J. 220. 

4. Ram Lall v. Recdhoy, (1885) 7 All. 330; Mulla v. Sakhmabooi 
(1896) 91 Bom. 456. 

5. Kishub Clmndct V. Khclab Chundcr, (1868) 9 W.R. 361. 
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by it, 1 or that interest has been wrongly awarded 
under a mortgage-decree, 2 or that the decree was 
obtained by fraud, 3 or that the compromise made 
without the leave of the Court was not binding on 
the minor, 4 or that the award on which the decree 
proceeded was a sham, 5 or that the certificate 
granted under the Public Demands Recovery Act 
was without jurisdiction. 


Where a Court passed a decree absolute in a 
mortgage-suit, that decree cannot be challenged in 
execution on the ground that the Court ought not 
to have made the decree absolute, in as much as the 
application for it was barred by limitation. 7 When 
a decree was passed ordering the sale of specified 
mortgaged property, it is not open to a party defen¬ 
dant, in answer to an application for an order 
absolute, to object that the decree which had been 
passed against him is not binding on the property, 
on the ground that since the decree he has been 
adopted into the family of another person to whom 
the property belongs. 8 Nor is it open to persons 


1. Oanupati Narasa Rtddi v. Makhena Kondap Naidu (19211 

19 L.W, 143—61 I.C. 759. ' 

2. Maharajah of Bharatpur v. Rani Kanno Dei, (1900) 23 

All. 181; Kashi Pcrshad y. Jamun Pershad, (1904) 81 Cal 922- 
Ambaram v. Himatsing, (1866) 2 B.H.O.R. 103. * ’ 

3. Parvata v. Digambar, (1890) 15 Bom. 307 ; Sudindra v 

Budan, (1885) 9 Maa. 80. a V * 

4. Chintaman v. Chintaman, (1896) 22 Bom. 475 . 

5. Ramachandra v. Jayanta, (ig20) 45 Bom.’ 503: Rammath 

V. Oajanan, (1920) 45 Bom. 946. Soe also Ramchandra v Jayanta 
(1900) 25 Bom 470; Najera Chandra v. HarcndrZZth Mom 
16 0.W.N. 34=» 11 I.C. 457.- ’ (1911) 


6. Nagendra Bala v. Secretary of Slate (19111 ai 
83=101.0. 632. ’ 1 ' “ 


O.L.J. 


7. Syam Chand v. Baikunta Nath, (1918) 47 1,0 I 4 q 
Seealeo Btsioanath v. Bhagwan, (1911) 14 O.L.J. 648=10 I 0 536 

... , 8 ‘ Kwna ^ ctta Servaigaran v. 5 abhapathy, (1906) 30 Mod. 26 • 
Khelrapal v. Shyama Prosad, (1904) b 2Cal. 265 , 
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made parties to the execution-proceedings as legal 
representatives of a deceased judgment-debtor to 
contend in those proceedings that the mortgagor 
was not competent to make the mortgage and that 
the decree was one which ought not to have been 
passed. 1 Where on a promissory note executed by 
the father, a suit was instituted against the father 
and the son and an ex parte decree was passed 
against them, and on an arrest of the son in execution 
he objected that no personal decree ought to have 
been passed against him, it was held that the decree 
had not been passed without jurisdiction and the 
son was precluded in execution from impeaching the 
decree 2 Where a combined mortgage-decree ordered 
a sale of the mortgaged property in default of payment 
by the mortgagor of a certain sum of money on or 
before a certain date and directed that the mortgagor 
do pay any deficiency that might arise by the sale-pro¬ 
ceeds proving insufficient to satisfy the decree, it was 
held that though the decree was irregular' having 
regard to the provisions of the Transfer of Property 
Act, the judgment-debtor could not raise the question 
in execution, that as the decree specifically directed 
payment of any deficiency that might arise, it was not 
necessary to obtain another order under Section 90, 
that when execution was once ordered on notice 
to the judgment-debtor for the deficiency, that order 
was final and could not be questioned in subsequent 

1. Liladhar v. Chalurbhvj , (1999) 21 All. 277. See also Iliralal 
v. Partneshar , (1899) 21 All. 356 ; Akikunnissa V. Rooplal , 
(1897) 25 Cal. 133; Ajvdhia v. Baldco , (1894) 21 Cal. 818 ; 
Tiluck v 9 Parsotcin 9 (1895) 22 Cal. 924 ; Rambir v. Drigpal t (1893) 
16 All. 23; Arunachclain v. Murvguppa, (1889) 12 Mad. 503; 
Hareudra v. Pabna Model Co. Ltd.., (19*20) 55 I.C. 256 ; Keshatcc - 
tarindra v. Dibcndra Bala , (1919) 4 Pat. L.J. 213 = 48 I.C. 245. 

2. Rangaswami Naiokcib v. Thirupathi Naickai , (1901) 28 

}Jad. 26. 
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execution-procedings on the ground that the decree 
was not executable for want of a final decree. 1 


The Court of execution cannot examine the 
soundness of the assumption of jurisdiction by the 
Court that passed the decree. 2 Where the Court 
of Small Causes gave a decree against a person, 
who in execution set up that he was an agricultur¬ 
ist coming under the Dekhan Agriculturists Be¬ 
lief Act, 3 where the suit on a bond was entertained 
by a Court within whose jurisdiction the cause of 
action did not arise and which otherwise had no 
jurisdiction to entertain the cause, 4 where a decree 
for sale' of properties had been passed on a mortgage 
by a Court which had no territorial jurisdiction 
over the properties, without the objection being 
raised by the defendants before the decree, 5 it was 
held that the objections could not be entertained in 
execution. 6 When a suit was brought in the Court of 
a District MunsifF to set aside a will as forgery and 
ended in a compromise whereby the plaintiff was to 
pay a sum of Bs 2750 to the defendant, an objection 
was taken in execution that the decree was 
passed without jurisdiction on the ground that the 
District Munsiff had no power to grant a decree 
for an amount which was beyond his pecuniary 
jurisdiction. It was held that the question of juris¬ 
diction is determined not by the relief awarded but 
by the valuation of the suit in accordance with the 


1. Narayana v. Singaravclu, (1917) S3 M.L.T. 543=421.0.282. 
See alBO Balaji Rao v. Earirama, (1916) 321.G. 39. 

2. Kodulal v. Behari, (1901) 14 0. P. L. R. 92. 

3. Kailash Chandrav. Ram Narain, (1906) 4 0. L. J. 211. 

4. Chogalal v. Trueman, (1883) 7 Bom. 481. 

5. Kasturshct v. Rama, (1886) 10 Bom. 65. 


6. Qomatam Alamelu v. Komandur Krishnamachariar ,( 1903 ) 
27 Mad. 118. See also Narohari v. Anytimi, (1874) 11 Bom. 160N* 
Bistoanalh v. Bhagwandxn, (1911) 10 I. 0. 536. ' 


Assumption 
of jurisdiction 
canoot be 
questioned. 
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terms of the plaint and even if the decree was passed 
without jurisdiction, the question could not then be 
raised as the objection did not relate to the execution 
of the decree but affected its substance and validity. 1 

In Hari Govind v. Narasing Kao,- the decree 
was passed against tbe defendants whose estate was 
under the Court of Wards and the Court of execu¬ 
tion rejected the application for execution on the 
ground that under the provisions of the Court of 
Wards Act (I of 1905) the decree was a nullity and 
• incapable of execution. On appeal, the High Court 
of Bombay said under Order 21 rule 7 of the Civil 
Procedure Code the executing Court had no power 
to question the jurisdiction of the Court which 
passed the decree and allowed the application. A 
similar view was adopted in Lahore 11 and Burma. 4 

In Kalipada v. Hari Mohan r> the Court refused 
to appoint a guardian ad litem though asked to 
do so and passed a decree against a lunatic. The 
representative of the lunatic after his death was 
not permitted to raise an objection in execution that 
the decree was void against him- 6 It was said that 
a proceeding to enforce a judgment was collateral 
to the judgment and no enquiry into its regularity 
or validity could be permitted in such a proceeding 

1. Ratnasami v. Ratnamal, (1914) 27 M.L.J. 388 = 24 I.C. 185. 

2. (1913) 38 Bom. 194. See also Jecvappa v. Jecrgi, (1916) 40 
Bom. 551. 

3. SheopatRaiy. Warak Chatid, (1919) P. R. 22=46 I.C 

419. 

4. Ma Ms v. Manng Aung, (1916) 10 Bur. L. T. 159 = 36 
I. C. 10. 

5. (1916) 44 Cal. 627. Bindesvari v. Lakapat Nath, (1910) 
15 C.W.N. 725 = 8 I.C. 26; Nawab Mahomed Noorcollah v. Har 
Charan, (1874) 6 NAV.P. 98. See also Sham Lai v. Ghasita, (1901) 
23 All. 4591; Eakimullah v. Nobinohandra, (1914)18 C.W.N. 1329 
= 24 I.C. 177. 

G. Jang Bahadur v. Paltu (1917) Pat. 166=45 I.C. 218. 
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and a judgment against a person who was non 
compos mentis at the time of the trial and yet was 
not represented by a legal guardian, cannot be 
impeached in execution but should be reviewed 
or annulled in some direct proceeding for the 
purpose The learned Judges based their conclusion 
mainly on the decision of the Privy Council in 
Rashid-un-nisa v. Muhammad. 1 There the plaintiff 
sued to set aside a sale of her estate on the ground 
that in the suits in which the decrees were made, 
her sister, a married woman, had improperly been 
appointed her guardian ad litem and while the 
High Court thought that the suit was barred under 

Section 244 C. P. Code, 1882, the Judicial Committee 
said that the appellant was never a party to the suit 
in the proper sense of the term and the suit was. 
therefore maintainable. This case is an authority 
for the proposition that a decree which is a nullity 
can be declared to be such in a regular action, but not 
for the contrary, viz., that such a decree cannot 
be challenged in proceedings collateral. 2 It looks 
therefore that the inference drawn by the learned 
judges is unsound. 3 

In Zamindar of Ettiyapuram v. Chidambaram 
Chetty , 4 the question was “ whether Section 21 of 
Civil Procedure governs cases of want of territorial 
jurisdiction, and is applicable to execution-pro¬ 
ceedings and whether a party who does not raise 
objection to jurisdiction when a decree is made 
absolute is not entitled to plead in execution 

1. (1909) 81 All. 572 P. C. ; soo also Radha Prasad v La 7 
Sahab, (1890) 18 All. 53. 

2. Khiarajmal v. Danin, (1904) 32 Cal. 296 P.C. 

3. For a comment on this case, sec also Jungli Lall v, Laddu 
Ram, (1919) 4 Pat, L.J. 240=^50.1.0. 872 F.B, 

4* (1920) 43 Ma4. 675 F.B. 

>5 
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that the order was passed without jurisdiction.” 
Wallis C.J. thought that Section 21 did so apply and 
said “ Assuming, however, that Section 21 does not 
apply, I am still of opinion that the present decree 
cannot be questioned in execution. An objection 
to the jurisdiction is a ground for setting aside the 
decree and is not one of those questions relating to 
the ‘ execution, discharge or satisfaction of the 
decree’ which are required by Section 47 to be dealt 
with in execution. The provision in Section 225 of 
the old Code that a Court must proceed to execute 
decrees transferred to it without requiring further 
proof, among other things, of the jurisdiction of the 
Court which passed the decree, lent some colour to 
the view that it was open to a Court to which a 
decree had been sent for execution to go into the 
question whether the Court which passed the decree 
had jurisdiction to do so, and influenced the decisions 
which are referred to in the order of reference. 
These words, however, have been omitted advisedly 
in the corresponding Order 21, rule 7 of the Dew 
Code.” The effect of this ruling is practically to 
abrogate the principle that territorial jurisdiction is 
essential to an assumption of jurisdiction so that the 
judgment of a Court which is not seized of lawful 
jurisdiction under the statute that creates it is but a 
nullity and consent or acquiescence cannot make the 
position better. Seshagiri Iyer J. rightly pointed 
out in his referring judgment (at page 680) “ On 
the other hand, certain observations in the decision 
of the- -J-udiciah Committee in Ramabhadra Raju 
Bahadur v. Maharaja of Jeypore x and the scheme 
of the Code, suggest that the legislature should not 
be presumed to have enacted that, by not objecting 


1. 42 Mad. S13. 
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to jurisdiction, the parties are for ever concluded by 
the order passed. The result of such view would be 
that, if both the plaintiff and the defendant agree, a 
matter relating to property outside the Presidency 
and even outside India can be validly decided by 
our Courts. I think that, as a conclusion like this 
is likely to affect seriously the administration of 
justice, it demands careful examination.” 

Under Section 225 of the Code of 1882, “ the 
Court to which a decree is so sent shall cause such 
copies and certificates to be filed, without any 
further proof of the decree or order for execution or 
of the copies thereof, or of the jurisdiction of the 
Court which passed it, unless the Court, for any 
special reasons to be recorded under the hand of the 
judge requires such proof.” On a construction of 
this section, it was held that the Court of execution 
could go into the competency in jurisdiction of the 
Court passing the decree and, if the decree had been 
passed without jurisdiction, could refuse to execute 
it. 1 Under the corresponding provision of the pre¬ 
sent Code, Order 21 rule 7, the words' or of the 
jurisdiction of the Court which passed it ' have been 
omitted and in stating the object of the omission the 
Select Committee said “ In our opinion a Court exe¬ 
cuting the decree of another Court ought not to go 
into any question as to the jurisdiction of the Court 
which passed it.” The rule, as thus stated, is free 
from ambiguity and can be interpreted without the 
need for any extraneous references First,— it refers 
to the power of the Court to which a decree is sent 

1. Bhaguantappa v. Vishwanath , (1904) 28 Bom. 378 (unless 
the decree itself precludes the question) ; Imdad AH v. Jagan Lai 
(1895) 17 All. 478 ; also Eaji Musa v. Purmanund, (1891) 16 Bein'. 
916. 8ee contra Balaji v. Balkrishna , (1895) 9 CPLP 136* 
Kodulal v. Biliari, (1900) 14 C.P.L.H, 92. ’ 


Raviefr of 
decisions. 
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and does not embrace the case of a Court executing 
its own decree. When therefore a decree is sought 
to be executed by the Court that passed it, the de¬ 
fendant can, unless he can be deemed to be barred 
by waiver or some such cause, plead that the judg¬ 
ment passed against him was void and could not be 
enforced. Secondly, —the rule says that the Court 
to which the decree is transmitted is obliged as a 
rule to accept the copies and certificates presented 
only in proof of the passiny of the decree and subsis¬ 
tence of it. The obligation does not in terms extend 
any further, so that the Court may entertain an 
objection as the nullity of the decree. 

It is true that the Select Committee intended 
that the jurisdiction of the Court that passed the 
decree should not be questioned, but the expression 
in the statute has not sufficed to give due effect to 
that intention. The report of the Select Committee 
cannot be invoked to extend the plain meaning of a 
statute and granting that in this case the language of 
the statute has been successful in expressing the 
change intended, it must only be limited to that object 
as stated by the Committee, that is. the Court execu¬ 
ting the decree of another Court ought not to question 
the jurisdiction and this does not include in it a Court 
executing its own decree. It may be that when the 
defendant raises a contention that the decree is a 
nullity, he must do so in the Court that passed the 
decree and not in the Court to which the decree is 
transmitted and «f such an objection is advanced 
against execution in the latter Court the proceedings 
must be stayed to enable the objection to be raised 
in the Court that passed the decree. This distinc¬ 
tion may appear too fine to be appreciated at a 
glance, but it is the logical result of a literal con- 
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struction of the rule- It is but a distinction express¬ 
ly recognised by the framers of the Code. The 
Court executing the decree of another Court 
does not receive an application for bringing on 
record the legal representative of a judgment-debtor 
or of. any assignee of the decree to execute the de¬ 
cree but refers the applicant to the Court that 
passed the decree. 1 The Court to which a decree is 
sent for execution can stay proceedings to enable the 
judgment-debtor to apply to the Court by which the 
decree was passed for an order to stay execution or 
for any other order relating to the decree or execution 
vjhich might have been made by such Court of first in¬ 
stance if execution had been issued thereby or if 
application for execution had been made there¬ 
to. 2 It is therefore not a preposterous conclusion 
that between the powers of a Court executing its 
own decree and of a Court executing a transmitted 
decree, there is a dissimilarity. The real principle 
involved in this distinction appears to be, that any 
proceeding by which the decree is sought to be 
interfered with, by a simple amendment, by a 
change in the array of the parties, or by an absolute 
or partial cancellation, must be initiated only in the 
Court in which the record of the decree is preserved 
and that the solemnity of a decree should not be 
liable to attack, in places possibly far beyond the 
place of its formulation. 

Referring to the change in the language, though 
this distinction was not adverted to, Seshagiri Iyer 
J., said “ I am not satisfied that the change is in 
favour of depriving the executing Court of the power 
to enquire into the jurisdiction of the Court* which 
passed the decree. The words omitted suggest that 

1. See C.P.C., S. 50. 

2. C.P.C., O. 21, r. 26. 
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the Court is not suo moto to require proof of juris¬ 
diction. In my opinion, the omission does not lead 
to the conclusion that it is not open to the contes¬ 
ting party to challenge the jurisdiction of the 
decree-Court.” 1 

But a contrary view has, as we have seen, 
been taken almost as a final expression of opi¬ 
nion in Madras, Bombay, Lahore and Calcutta. 
It is not impossible, however, to discover in 
these several cases a salient feature of distinction, 
that in them the judgments on record had to all 
apparent purposes a valid existence and the persons 
that were adversely affected by them could only 
deem them voidable at their option. Even in the 
case of Kalipada v. Hari Mohan, 2 which goes 
to a confusing extent, the learned judges referred 
to the principle laid down by Lord Cottenham 
in Chuck v. Cremes ,* that every order and judgment 
however erroneous is good until discharged or 
declared inoperative and added “ This no doubt 
assumes that there is a valid decree in existence, 
that is, an adjudication by a Court of Justice, a 
decree or order which has not ceased to be operative 
or capable of execution. It is therefore fair both 
to the Indian judicature and to jurisprudence in 
general to say that, in none of these several cases, 
was it the intention to lay down the broad pro¬ 
position that the validity of a decree can never be 
called in question by the Court of execution but to 
limit the rule to cases where there is a valid decree 
in existence. Dawson Miller C. J.‘‘ has rightly ap- 

1. See Veiraraghava v. Miiga Sail, (191G) 89 Mad. 24 (49) F.B. 

2. (1917; 44 Cal. 627. 

3. (184G) 2Phil. 113. 

4. See Jvngli Lai v. Laddtt Ham, (1919) 4 Pat. L.J. 940=50 
I.C. 872. 
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preciated the position and said “ It should be un¬ 
necessary to point out the distinction between that 
which is a void and that which is merely voidable, 
but a failure to bear this obvious distinction in mind 
is apt to lead to confusion and the use of language 
which does not accurately express the meaning 
intended- That which is void can be treated as 
non-existent and of no binding force or effect; that 
which is merely voidable is valid and binding until 
it is declared to be invalid by a competent tribunal. 

In the latter case the executing Court is not com¬ 
petent to make such a declaration; in the former case 
neither the executing Court nor any other tribu¬ 
nal is bound to take notice of that which is a 
nullity although it may take the form of a decree.” 

By saying that the Court of execution cannot Validity 
question the validity of the decree, the legality of Shinty, 
the decree must be meant and not the competence 
or jurisdiction of the Court which made the decree. 1 
In Maharaja of Bhartpur v. Rani Kanno Dei? the 
Judicial Committee said that the duty of the execut¬ 
ing Court was “ to carry the order of the decree into 
effect, as being conclusive between the parties, 
whether it may or may not be disputable upon a point 
of law ” and these words obviously do not include 
the case of a decree which the Court was not compe¬ 
tent to pass. Such a decree is not a decree at all and 
not susceptible of execution. So in Haji Musa v. 
Purmanand? the learned judges said “ if this Court 
were asked to execute the decree of a mofussil Court 
directing land in Bombay to be delivered by the 
defendant to the plaintiff or of a Moffussil Small 

1. See Topanram v. Teokchand, (1912) 5 S.L.B. 260=15 
1 .0. 882. 

2. (1901) 23 All. 181 P.0. 

3. : (1890) 15 Bom. 216, 219. 
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Cause Court ordering the payment of such a sum 

as Rupees one lakh it would rightfully refuse the 
execution.” 


Exceptions to 
the general. 


The general rule has been stated, that a Court 
of execution has to take the decree as it stands and 
cannot consider the validity of it. But this rule is 
subject to qualifications, which may shortly be stated. 
First, if the decree sought to be executed is void 
for want of jurisdiction it is a nullity and the Court to 
which the decree is presented for enforcement may 
refuse to execute it. Second ,—if in consequence of 
an event happening after the decree, the decree has 
ceased to be enforceable, the Court of execution 
will treat the decree as dead. Third,—it the decree 


is indefinite and cannot be made out, the Court of 
execution may express its inability to give effect 
to it. Fourth . — when the decree is not plain on its 
face the Court of execution may place its construc¬ 
tion on it and see if on the construction it adopts, 
the decree will be executable or not. Fifth,—it the 
decree embodies the terms of an agreement of 
parties which involves a forfeiture, the Court of 
execution can in proper circumstances forbear from 
giving effect to the plain words of the decree and 
give relief to the party affected by the forfeiture. 
Sixth ,—a Couit of execution will see if the decree, 
which is presented to it for execution is not beyond 
the period of limitation fixed for it. We shall now 
deal with these cases in order. 


Validity of 
decree depends 
on jurisdic¬ 
tion. 


The validity of a decree depends essentially on 
the competency in jurisdiction of the Court that 
passes it. “ Jurisdiction is the power and authority 
constitutionally conferred upon (or constitutionally 
recognised as existing in) a Court or Judge to pro¬ 
pounce the sentence of the law or to award the re- 
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medies provided bylaw, upon a state of facts, proved 
or admitted, referred to the tribunal for decision, 
and authorised by law to be the subject of investi¬ 
gation or action by that tribunal, and in favour of or 
against persons (or a res) who present themselves or 
who are brought, before the Court in some manner 
sanctioned by law as proper and sufficient. It natur¬ 
ally divides itself into three beads. In order to the 
validity of a judgment, the Court must have juris¬ 
diction of the persons, of the subject-matter, of the 
particular question which it assumes to decide. It 
cannot act upon persons who are not legally before 
it, upon one who is not a party to the suit, upon a 
plaintiff who has not invoked its arbitrament or 
upon a defendant who has never been notified of 
the proceeding. It cannot adjudicate upon a 
subject which does not fall within its province as 
defined and limited by law. Neither can it go 
beyond the issue and pass upon a matter which the 
parties neither submitted nor intended to submit for 
its determination.” 1 If a Court had no jurisdiction 
over the subject-matter of the litigation, the judg¬ 
ment and order, however precisely certain and 
technically correct, are mere nullities ; they are 
void—not voidable—and have no effect either as 


estoppel or otherwise and may not only be set aside 
at any time by the Court in which they are rendered 
but be declared void by any Court in which they 
may be presented. When no jurisdiction exists, no 
action on the part of the plaintiff, no inaction on the 


part of the defendant, can invest the Court with any 
of the elements of power or validity so as to convert 
the procee ding before it into a judicial process. 5 

„ „ Black on Judgments, I. 823. See also Girdhari v. Imrat 

( 18 73) P.R. 39 ; Bar Prasad v. Jafar Ali, (1885) 7 All. 345. 

2 Ralalakshmi v. Katyayani, (1910) 38 Cal. 639 (668); (wan 
ol primary jurisdiction); Golab v. Chowdhury, (1915) 9 C.W.N. 955 

16 - 
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Void 

judgment 
can be 
collaterally 
attacked. 


When a judge has no inherent jurisdiction over the 
subject-matter of the suit, the parties cannot, by 
their mutual consent, convert it into a proper judi¬ 
cial process, although they may constitute the judge, 
their arbitrator and be bound by his decision on the 
matters which they have submitted to him. So when 
the High Court was incompetent to hear an appeal 
from an order of the District Judge under Section 
10 of Act XX of 1803, any order passed on appeal 
was void in law. 1 Likewise when the suit was 
instituted for relief under the Indian Patents Act, 
1859 in the Court of the Subordinate Judge but the 
power to try this suit under that Act is vested only 
in the District Court, an order of transfer by the 
District Judge of the suit to his own file under 
Section 20 of the C.P. Code was of no effect and 
the decree passed by him was without jurisdiction. 2 
But in cases where a Court has jurisdiction, but 
there has been some irregularity in the initial 
proceedings upon which it exercised jurisdiction, the 
detect is one which can be cured by waiver, though 
it may be made a valid ground of objection to the 
exercise of jurisdiction. 1 

A judgment void on its face may be collateally 
attacked. - * If a decree is passed by a Court which 
had absolutely no jurisdiction to pass it, even a 
party to the proceeding may impeach it as a nullity, 
though it had not been set aside in appeal or other- 

1. Minakshi v. Subramanya, (1888) 11 Mad. 2C : see also 
Babaji v. Lakshmibai, (18S4) 9 Bom. 2GG (want of territorial 
jurisdiction, bond having been executed elsewhere). 

2. Lcdja-d v. Bvll, (18SG) 9 All. 191 P.C. 

3. Ibid : Sarikumani v.Ikcran, 11889) 13 Mad. 211; Ashvtoshw . 
Behari Lai, (1907) 35 Cal. 61 ; Gardu v. Cliandrika, (1907) 3G 
Cal. 193. 

4 . Balkrishna v. Aba, (1S7G) P. J. 189. Sec Mohan v. Haku 
liny a, (1880) 4 Bom. G3b. 
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wise. 1 “ When the record itself discloses the fact 
that the Court had no jurisdiction of the con¬ 
troversy, or that jurisdiction of the person of the 
defendant did not attach in the particular case, the 
judgment is a mere nullity* aod may be collaterally 
impeached, by any person interested, whenever and 
wherever it is brought in question. Thus when the 
defendant against whom a judgment was entered 
had no notice, and that appears from the proceed¬ 
ings, the judgment is void on its face. It is equally 
true of want of jurisdiction of the subject-matter* 
Orders and judgments which the Court has not the 
power under any circumstances to make or render 
are null and void, and their nullity can be asserted 
in any collateral proceedings where they are relied 
on in support of a claim of right. But it must be 
remarked that a want of jurisdiction seldom, if ever, 
appeara on the face of a judgment except in the 
insufficiency of the jurisdictional recitals. * What 
do the cases mean’, asks the Supreme Court of 
California, ‘ when they speak of a want of juris¬ 
diction appearing upon the face of the record ? Do 
they mean a positive and direct statement to the 
effect that something which must have been done, 
in order to give the Court jurisdiction, was not done? 
Or do they mean that a want of jurisdiction appears 
whenever what was done is stated, and which, having 
been done, was not sufficient in law to give the Court 
jurisdiction 9 If the former, they are a delusion. 
For we venture to say that no case can be found, 
or will arise hereafter, where the conditions con¬ 
templated by such a rule will be found to esist. No 
Court has ever yet so far stultified itself as to render 
a judgment against a defendant, and at the same 

• 1. Rangasamy v. Thirufati, (1904) 28 Mad. 2G; Vccraraghav* 
V. Muga Sait, (191G) 89 Mad. 24 P. B. 
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void 

judgments. 


Decree against 
dead persons. 


time deliberately state that it had not acquired 
jurisdiction over his person.' In the generality of 
cases, therefore, a judgment will be void on its face 
only where the record recites the jurisdictional facts 
(for if it is silent jurisdiction will be presumed), and 
the facts as so recited are plainly insufficient to 
have conferred jurisdiction It is also to be re¬ 
marked that there is a clear distinction between 
those facts which involve the jurisdiction of the 
Court over the parties and the subject-matter, and 
those quasi-jurisdictional facts, without allegation 
of which the Court cannot be set in motion, and 
without proof of which a decree should not be 
pronounced In the absence of the former, the 
judgment of the Court is void and may be attacked 
in collateral proceedings, while, in respect to the 
latter, it is conclusive, and cannot be questioned 
except on a direct proceeding.” 1 

It is possible to see instances in which the ab¬ 
sence of jurisdiction is apparent on the face of the re¬ 
cord. Where a decree is passed against a person who 
is dead or against a person or property over whom 
or which jurisdiction cannot under law be assumed, 
or against a minor without the representation of a 
guardian ad litem at all, where a decree is passed by a 
Court obviously beyond its pecuniary competence, 
where the decree directs the performance of an act 
which is opposed to law, in these cases the decree is 
void for absolute want of jurisdiction and a refusal 
to execute the decree would be justified, because it 
is a nullity and as such undeserving of execution. 

No suit of jurisdiction can be obtained against 
one who was dead when the suit was commenced 

1. Black on Judgmeuts, 1. 426-7. See also Hridaynath V. 
llamchandra , (1920) 48 Cal. 138 (149). 
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against him as a defendant or in his name as plain¬ 
tiff and a judgment for or against him must neces¬ 
sarily be void. 1 Likewise if the party was dead and 
no legal representative had been brought on record 
before the conclusion of the hearing 2 a judgment 
then pronounced cannot be enforced against the 
legal representative.' 3 The same rule holds good even 
in cases where a preliminary decree was passed 
during the life-time of the judgment-debtor and by 
the date of the final decree the judgment-debtor 
had been dead and no legal representatives had 
been brought on record, for an operative decree 
obtained after the death of the defendant, by which 
the extent and the quality of his liability already 
declared in general terms are for the first time 
ascertained, cannot bind the representatives of the 
deceased, unless they were made parties to the 
suit in which it was pronounced. 4 Whether the 


1. Freeman on Jurisdiction, cited in Hukum Chand's Bes judi¬ 
cata, 408 ; Beni Prasad v. Mukhtesar, (1899) 21 All. 316. 

2. Isudal Ali v. Jagar Led , (1895) 17 All. 478 (482) ; Bhaiya 
Bindha Glial v. Nawal Raj Kuari, (1921) 19 A.L.J. 95 ; Janardhan 
v. Bamchandra, (1901) 26 Bom. 317 ; Bisuanaf/j v. Lallu, (1909) 
11 Bom. L.R, 1070=4 I.C. 137 ; Rajanikant v. Karamat, (1910) 
5 I C. 523; Ponnambila v. Mahadeva, (3 916) 2 M.W.N. 117 = 35 I.C. 
697; Rui> Naian v. Ramayee, (1878) 3 C.L.R. 192; see also Kliirai¬ 
med v. Dain, (1904) 32 Cal. 236 P.C. 

3. Representatives of Girindra Rath v. Hvronath, (1869) 10 
W.R. 455 ; Premraj v. Jawarmal, (1913) 15 Bom. L.R. 41=18 I.C. 
881; Subramanya v. Vaidyanalha, (1913) 88 Mad. 682-; Topanram 

Teckahand, (1912) 5 8.L.R. 260=15 I.C. 882; Narendra v. Gopal, 
(1913) 17 C. L. J. 634 = 20 I.C. 506; Mating Ba v. Sato, (1911) 
4 Bur. L.T. 164 = 11 1.0. 782 ; Pachkari y. Nand Rai, (1908) 30 All. 
505; Manizamlala v. Ambar, (1918) 14 N.L.R. 71=43 1.0. 161 
(completion of hearing includes hearing of arguments); Amanaic v. 
Miyam, (1920) 55 I.C. 408 ; Bhanji Singh y. Bhagtaati, (1920) 65 
I.C. 449. Se© also Mt. Muna Koer v, Durga Prasad, (1017) 2 Pat 
L.J. 192=89 I.C. 172. 

4. Radha Prasad v. Lai Sahab, (1690) 18 All. 63 (65) P.0, 
(meane-profits ascertained after death); Jungli Lai v. Laddu Ram, 
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cause of action survive or not there shall be no 
abatement by reason of the death of either party, 
between the conclusion of the hearing and pronoun¬ 
cing of the judgment, but judgment may in such 
cases be pronounced notwithstanding the death 
and shall have the same force and effect as if it has 
been pronounced before the death took place. 1 In 
these cases judgment is entered nunc pro tunc. 2 

judgments in In a I }ersonal action, a decree pronounced by a 
absentum. Court of a foreign state in absentum, the absent 

party not having submitted himself to its authority, 
is by international law a nullity. 3 Where a decree 
of a foreign Court is presented to a Court of British 
India for execution, the latter Court has power to 
inquire whether the decree sought to be executed 
was good or bad in jurisdiction and in the latter case 
to refuse execution. Referring to the limitations 
expressed in Order 21 rule 7, it was said in Bombay 
that the provision referred only to decrees of British 
Courts, that is, to Courts to which the Code of Civil 
Procedure applied.' 1 A similar view was taken in 
Madras regarding the execution of foreign decrees in 
British India. 5 

(1919) 4 Pat. L.J 240=50 l.C. 529 P. B. (fiual decree on mortgage 
after death); American Baptist Mil. Society v. Ammalanadham, 
(1918) 48 l.C. 859. 

1. C.P.O., O. 22, r. 6: Suraiulro v. Doorga Soondary 9 (1892) 19 
Cal. 513 P.C.; liamachary v. Anantacharya, (1897) 21 Bom. 314 ; 
Chttan v. Balbliadra , (1899) 2i All. 314 ; Raghunatha v. Vcnkatesa , 
(1903) 26 Mad. 101 ; God a v. Soondiramal, (1909) 33 Mad. 167 # 
Bisten Das v. Ram, (1915) P.R. 106 = 32 l.C. 18 ; Makin Nayun v' 
Ua Tin, (1918) 44 l.C. 620. 

2. Black on Judgments, I. 183. 

3. Gurdyal v. Raja of Faridkot , (1894) 22 Cal. 222 P.C. See also 
C.P.C., S. 13. 

4. Jivapj)a v. Jeirgi , (1916) 40 Bom. 551 (holding that Baii 
Musa v. Purmanand, (1890) 15 Bom. 216 is still gcod law); see also 
HaroJiand v. Gulabchand , (1914) 39 Bom. 34. 

V(ero^'nihciva v. Mvga Sait, (1912) 39 Mad. 24 F.B, 
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A decree passed by a Court, to which the Code 
of Civil Procedure applies, for the sale of property 
situate in a Scheduled District to which the Code 
does not extend is a nullity. 1 In Ramabhadraraju 
v- Maharaja of Jeypore 2 a decree was passed for sale 
of mortgaged property partly situate within the 
special jurisdiction of the Agency Courts to which 
the Code of Civil Procedure did not apply and the 
Privy Council said that so far as the decree embraced 
the property situated in the Scheduled District, the 
Court had no jurisdiction to make it, that the Code of 
Civil Procedure and Sections 17 and 21 thereof did 
not apply and the decree could be set aside, notwith¬ 
standing that no objection to jurisdiction has been 
taken in the Subordinate Judge’s Court. 

On the same principle the Court can refuse to 
execute a decree passed on a compromise, if the 
terms thereof are contrary to law, for a civil Court 
has jurisdiction to pass a decree only when the suit 
has been adjusted by lawful agreement or com¬ 
promise and if the compromise was unlawful, the 
Court has no jurisdiction to pass a decree on its 
basis. Anything which is not lawful within the 
meaning of Section 23 of the Indian Contract Act 
1872 is unlawful for the purpose of an agreement 
or compromise and is sufficient when incorpora¬ 
ted in a decree to render it a nullity. 3 When by 
the terms of a compromise the judgment-debtor 
agreed that his office in a temple and his right 
to emoluments of the office, which had been mort¬ 
gaged along with other property to the plain¬ 
tiffs, should be sold in satisfaction of the debt, the 

1. Malta Prasad v. Ramani Mohan, (1914) 42 Gal. 116 P C 

2. (1919) 42 Mad. 813. 

3. Munshi Ryaxul v. Muhammad Roman, (1909) 2 I.C. 866. 
See also Veeraraghava v. Mug a Sait, (1916) 39 Mad. 24 (29), 
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Court} in adopting the compromise for its decree, 
had no jurisdiction to pass the decree on a compro¬ 
mise unless it was a lawful compromise and as the 
terms of the compromise were opposed to public 
policy, the decree was inoperative and could not be 
enforced. -1 So when the Court passes a decree on 
consent for the sale of the contingent right of a 
Hindu reversioner, which cannot be transferred 
under S. 6 of the Transfer of Property Act, the Court 
has no jurisdiction to pass the decree 2 and the Court 
of execution has power to treat it as a nullity. 

Where the plaintiff sued for the recovery of a 
sum of money with interest at 9 per cent per annum 
and the suit was compromised on the terms that if 
a specified amount was paid on a particular day 
interest should be calculated at 12 per cent, while, if 
it was paid after that date, interest should run at 24 
per cent, it was held, in a suit on the compromise 
decree, that interest was recoverable at the rate of 
9 per cent only, and that the agreement to pay at a 
a rate of interest not claimed in the suit was out¬ 
side the scope of the suit and that portion of the 
compromise was therefore invalid. 3 Where one of 
the terms of a compromise-decree was that the party 
to whom a house was conveyed under it was not at 
liberty to transfer it without the consent and per¬ 
mission of the other party, it was held that such a 
condition was void as being a restraint upon aliena¬ 
tion. 4 Where in a claim before a Settlement Court 
for under-proprietary title, the superior proprietor 

1. Lakshmanaswamy v. Bangamma, (1902) 26 Mad. 31. 

2. Mtinslii Ryazul v. Muliiimmad Noman, (1909) 2 T.C. 865; 
Ttamasavii v. Ratnnsami. (1906) 30 Mad. 255, 

3. Gauri Butt v. Bohan , (1937) 2 Pat. L. J. G73 = 43 I. C. 469. 

4. Kliiali Ram v. Raghvnathl (1906)3 A.L.J. G21. See also 
Bhairo v. Parmcshri , (1885) 7 All. 516. 
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admitted the claim and the Court declared the claim¬ 
ant to be entitled to under-proprietary rights, subject 
to the payment of a certain annual rent without 
any power of alienation, it was held .that the above 
imposition of restraint on alienation was a surplusage 
and so ineffectual. 1 

A decree may exhaust itself or become inexecu- Eacrees 

. . . . , rendered 

table on the happening of certain events, subse- inexeoutable 

quent to its date. The Court of execution has to ^ u s s ^ queat 

determine whether the decree which it is asked to 

execute is a subsisting and operative decree or not 

and if the decree has been superseded, it can refuse 

execution on that ground. 2 

Where the benefit of the decree is personal 
to the decree-holder, it becomes extinct on his 
death and his successor in title cannot execute it. 

When a person obtained a decree in the Revenue 
Court that he held the land under a special agreement 
and could not be ejected by notice, it was held that 
the decree was personal to him and his successor was 
not entitled to take advantage of it. 8 Where the 
decree awards a life interest to the decree-holder, the 
decree becomes exhausted if he dies before the exe¬ 
cution of the decree. 4 

Where a decree was obtained against a minor, 
as the adopted son and heir of the deceased debtor 
with his mother as guardian ad litem and when the 
adoption was declared invalid later on, the decree- 
holder obtained an ex parte order substituting A in 
the place of S, it was held that as the decree-holder 

1. Sarju Din v. Eamta Singh, (1910) 19 O. 0. 115=31 I. 0. 

853. 

2. Ugra Narain v. Basant Narain, (1913) 19 C.L.J. 209 = 19 
I.C. 630. 

3. Mohammad Nawab Ali v. Jagdd, (1914) 10.L.J. 419 = 25 
I.O. 716. 

4. Sheokaran v. Mahadev , (1918) 11 A,L.J. 454=19 1.0. 375. 

17 
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had not got any decree against A, he was not entitled 
to ask for the subsitution of her name in the place 
of S and that the decree did not bind S though she 
acted as guardian ad litem and that it was not 
competent for the decree-holder to execute the 
decree against her. 1 The right of pre-emption is 
purely a personal right which if transferred is lost, 
whether the transfer is made pending a suit or 
after decree. In the former case the suit will be 
dismissed and in the latter, the decree becomes in- 
executable. But if the property which is the subject 
of pre-emption is transferred and not the decree, 
and the price is paid by the purchaser into Court, 
the right of pre-emption is not lost and the decree- 
holder does not by such conduct debar himself from 
obtaining possession of the property in execution of 
the decree. 2 

When after a decree for injunction restraining 
the defendant in his user of certain land, the land 
had been sold away in execution of another decree 
against the defendant and the purchaser came into 
possession, the decree can no longer be executed by 
bringing the purchaser in the place of the defendant, 
because an injunction does not run with the land. 3 
But where a person obtains a decree for injunction 
in respect of an easement and subsequently trans¬ 
fers the property, to which the easement is appurte- 

1. Saslii Bhushan v. Pdaratn, (1913) IS C. W. N. 173 = 21 
I. C. 519. 

2. Ramsahai v. Gaya, (1885) 7 All. 107. See also Rajjo v. 
Lalman, (1882) 5 All. 180; Dcokinanclan v. Sri Ram, (1889) 12 
All. 234 F.B. ; Nansrajpal v. Mukhraji, (1907) 30 All. 28; Lashkari 
Mai v. lshar Singh, (1902) P.R. 94 ; Boglia Singh v. Gurmukh 
Singh, (1902) P.R. 93 F. B. 

3. Dalnjabhai v. Bapalal, (1901) 26 Bora. 140; Yithal v. 
Sakharam, (1899) 1 Bom. L, R. 854. 
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nant, to a third person, the decree-holder is entitled 
to execute the decree. 1 

Where the plaintiff obtained a decree for a 
share of water flowing through a certain rajabaha 
equally with the defendant and owing to subsequent 
alterations by the canal authorities, the volume of 
the water flowing through it was increased and 
„ many other persons besides the plaintiff and the 
defendant became entitled to a share in the water, 
it was held that the decree was no longer capable 
of execution. 2 

Decrees must be clear and unmistakeable in their 
expression and if indefinite they are inexecutable. 
They must express an immediate command and must 
not have a prospective operation. So a decree is void 
if it does not specify the relief granted 3 or directs 
that the costs of a suit must be borne by the party 
successful in a subsequent suit. 4 Likewise when a 
decree directs possession of property conditional upon 
payment of whatever may be found due to the 
defendant for her dower-debt, there is no decree that 
the defendant can put into execution, so as to enable 
her to recover her dower. 5 A decree foV possession 
of a specified area of land contiguous to the plain¬ 
tiff’s estate, without giving the boundaries thereof, is 
indefinite and incapable of execution. 6 But if the 
property can be identified by the boundaries on 

1. Pedda Yelligadu v. Rajah of PUtapur, (1916) 20 M. L. J. 
643=31 I. 0. 642. 

2. Khwaja v. Ghulam, (1918) P. W. R. 59 = 44 I. C. 530. 

8. Mahamaya Prosad v. Abdul Hamid, (1913) 18 C.W.N. 269 
=211.0. 615. 

4. Kasfiec Chander v. Btmghshee , 11875) 23 W.R. 89. 

5. Haidari v. Gulsar , (1914) 36 All. 322. 

6. Nulhoo v. Ram Buksh , (1872) 18 W.R. 34 ; Dwarkauath v. 
Janoobee, (1873) 19 W.R, 81 ; Gaivja Ram v. Muhammad 41*, (1900) 
A*W*Ni 187. 
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record or if the description given in the plaint can 
be read into the decree, the decree is not defective. 1 
A decree for partition of non-revenue-paying pro¬ 
perty declaring that the plaintiff is entitled to a 
fourth of the property in the plaint without speci¬ 
fying the particular portion allotted is incomplete 
and incapable of execution. 2 A decree is not incap¬ 
able of execution merely because it omits to specify 
the shares of the judgment-debtors in the property 
decreed, if the decree-holder has secured possession. 3 
Where a decree directed the demolition of con¬ 
tinuous length of 40 feet of a newly erected wall, the 
decree was not incapable of execution and the Court 
is bound to take evidence to identify the subject- 
matter.' But where the decree is only faulty on 
account of an inadvertent omission of a few words, 
which can easily be read into it, such as the omis¬ 
sion of ihe words * from the date of the decree ’ after 
the words ‘three years’ in a decree for future mesne- 
profits, the decree can be rightly construed as if 
those words have been there. 6 

Where the decree contains irreconcilable direc¬ 
tions, it is* not executable. When therefore the 
High Court declared that the property involved was 
wakf and as such inalienable, but in another part 
of it directed a portion of it to be sold, it was said 
that these two clauses were irreconcilable and the 

1. Darbartcv. Fatu, (1875)23 W.R. 285; Gordhan v. Raghu- 
natulan, (1905) P.R. 74 ; Doyal Chandra v. Kauri Charan, (1914) 
25 I.C. 531. 

2. Qangaramw. Muhammad Ali, (1903) A. W. N. 187. Seo 
also Sheo Kumar v. Bishesliar, (1899) 19 A.W N. 124 ; Abdus Saviad 
V. Abdur Razzaq, (1899) 21 All. 409. 

3. Amir AU V. Gopaldas, (1920) 54 I.C. 924. 

4. Kandadai Ramanujachariar v. Pranatharthiharacharlar, 
(1912) 14 I.C. 58*. 

6. Kali Prasanno v. Shaik Golam, (1913) 18 C.W.N. 913=20 
I.C. 790. 
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conflict made it impossible to carry the whole 
decree into effect. 1 

But where in suit brought against two sets of 
defendants the Court of first instance decreed it 
against the second set and dismissed it against the 
first and on appeal by the second set, the suit was 
dismissed against them but the appellate Court 
passed a decree against the first set of defendants, 
though they were not parties to the appeal, it was 
held that the decree could be executed against the 
first set of defendants. 2 So where in a decree for 
possession the area of the village as shown in it was 
incorrect it was held that it was only a case of falsa 
demonstrate non nocet and that the decree-holder 
was entitled to the possession of the entire village. 3 
In Deo Nandan v. Janki Singh 4 where the plaintiff 
sued to Set aside a sale as fraudulent and for posses¬ 
sion, the High Court held the sale invalid and direct¬ 
ed a conveyance from the usufructuary mortgagee, 
and the Privy Council varied only the form of the 
declaration, an objection that the decree did not 
award possession was overruled and it was held that 
the High Court and the Privy Council both intended 
that the relief as to delivery of possession being 
ancillary should be included in the relief as to the 
execution of the necessary conveyance and that deli¬ 
very could be had in execution. 

The primary function of an executing Court is 
to understand the decree and to see what it is that 
the decree directs it to do. 5 No Court of law 

1. Balasubrdhmanya v. Swarnammal, (1913) 38 Mad. 199. 

2. Bhagtoant v. Rajah Ohoudhry, (1915) 13 A.L.J. 186=27 
1'U, 804» 

8. Madho v. Bhagirathibai, (1917) 42 1.0, 291. 

4. (1920) 6 Pat. L.J. 314=56 I.O. 822. 

_ m V ’ Sin9h ‘ (l920) 67 L0 - W. Sea Totdldas 

V. Ulumal fhakumal, (19H) 4 S. L. R. 344=10 1.0. 975 f 
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would show any desire to throw obstacles in the 
way of creditors seeking satisfaction of their just 
claims, though the Court will certainly insist upon 
the performance of any condition precedent in a 
legal and proper mode. 1 And no Court should reject 
an application for execution on light grounds and 
even when the decree is not quite intelligible, the 
Court must construe it as far as possible in a fair 
and reasonable spirit, so as to advance and not to 
impede its execution. 2 There is no general rule for 

construing a decree, and each case must depend on 
itself. 8 

Plain The Court is bound to interpret the decree 

bMhe ng ide St accordin S to the P Iain meaning which it bears, 
eguie. The Court cannot ignore the terms of the decree, 

assume that the parties have committed a mistake and 

go into the question of what the decree meant be* 

yond what is plainly said. 4 The Court cannot amend 

the decree under the guise of interpretation. 3 It must 

execute the decree as it finds it and not as the parties 

understand it. 6 If a decree for foreclosure absolute 

c ontains no direction for delivery of possession o f the 

Qunniah V enkatachalapathy v. Perumal, (1912; M. W. N. 44=13 
I.C. 133 ; Ekowri v. Bijaynatli, (1870) 4 B. L. R. App. 1; Sadasiva 
v. Ramalinga, (1875) 24 W.R. 193 P.C. 

1 . In the matter of Shard, (1901) 28 Cal. 574. 

2. Ahilyabai v. Kashinath, (1903) 5 Bom. L.R. 802 ; Trailok- 
yanath v. Saratkumar, (1920) 1 Pat. L. W. 526 = 56 I. C. 283 ; 
Oolfulxmissa v. Akbur, (1865) 4 W. R. Mis. 20 ; Bolide Kamayya 
v. Pragada Papayya, (1917) 40 Mad. 259. 

3. Amina Bibi v. Rama Shankar, (1919) 41 All. 473. 

4. Kombiw. Lakshmi, (1882) 5 Mad. 201 ; Totaldasv. Utumal 
Thakumal, (1917) 4 S. L. R. 244 = 10 I. C. 975 ; Sita Ram v. Ram 
Sarup, (1910) 6 I. C. 75 ; Shconarain v. Ishri Prasad, (1883) 
A. W. N. 148. But see Muhammad v. Sultan, (1916) 34 I. C. 344. 

5. Shoshikatita v. Sarat Chandra, (1916) 36 I. C. 500; 
Dcvendra v. Ramchander, (1917) 1 Pat. L. W. 620=39 I. C. 537. 

6 . Lodd Govinddoss v. Raja of Karvctnagar, (1915) 29 M. 
L. J. 219=31 1. C. 357. 
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mortgaged property, the decree-holder cannot apply 
for possession by way of execution of the decree. 1 
When a decree purported to be on confession of 
judgment making the judgment-debtor liable for 
interest, but the decree was silent as to interest, it 
was held that the decree-holder could not claim 
interest in execution, because the decree was intel¬ 
ligible in itself and was capable of execution with¬ 
out reference to the judgment, 2 and the circum¬ 
stance that the judgment-debtor agreed to pay in¬ 
terest after decree is not sufficient to empower the 
executing Court to award such interest, though the 
promise might give a new cause of action. 3 So where 
in the statement of costs appended to the decree, 
the judge has separately detailed the amount of 
costs payable to the two defendants, such costs can¬ 
not be apportioned subsequently contrary to the 
terms of the decretal order which is unambiguous 
in its terms. 4 Similarly if a decree does not dis¬ 
tinctly order costs an expression of opinion in a 
judgment cannot entail liability for costs on a 
guardian suing in forma pauperis for a minor. 6 
Where in a mortage-suit, a decree was passed by 
consent providing for payment by instalments and 
in default for sale of the mortgaged property, the 
decree was held to be not preliminary, but a final 
one and capable of execution. 6 

1. Ramachandra v. Balakrishna, (1904) 17 0. P. L. R. 62. 
See for almost a converse case, Sri Raja Papamma Rao v. Sri 
Yira Pratapa, (1896) 19 Mad. 249 P.O. 

2. Chanda Mai v. Baksha, (1886) P. R. 18. 

8 Jusao Mull v. Anm, (1869) P. R. 30; Thdkoor v, Mahomed 
(1886) P. R. 16. 

4. Manick Chundtr v. Hur Pershad, (1666,) 6 W, R. Mis. 80. 

5. Brijessuree v. Kishore, (1876) 25 W. R. 816. 

6. Kora Lai v. Punjab National Bank Ld., (1920) 55 I. C. 
816 ; Karimullav. Mirxa Muhammad, (1918) 8 Pat. L. J, 649 =48 
I. 0. 608. 
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• WhGre a decretal order is not self-explanatory, 
it would be necessary to make it intelligible to read it 
with the judgment and the record. 1 In construing 
a decree drawn up inartistically, regard must be 
had to the intention of the parties as disclosed by 
the pleadings in the suit in which the decree had 
been passed as well as the intention of the Court 
which passed the decree, so far as can be gathered 
from the judgment and the decree. 2 If the terms 
of the decree are vague and uncertain, no execution 
can issue. Evidence is not admissible, in proceed¬ 
ings in execution, to make that clear which the 
decree has left uncertain or to show that the decree 
intended to give the plaintiff something different 
from that for which he sued and the Court is in¬ 
competent in execution to make any inquiries by 
taking oral and documentary evidence to ascertain 

1. Laehman v. Mohan, (1879) 2 All. 497 P. B.; Magniram v, 
Mclidi Hossein, (1904) 31 Cal. 95; Balbliadar v. Fagpal, (1912) 141.C. 
130; Ram Lai v. Natha Singh, (1882) P.R. 45; Rajabunnissa v. Habib, 
(1907) P.R. 57 ; Radhailal v. Imam Bakhsh, (1908) P.W.R. GO; 
Sri Raja Rao Ldkshmi Kantaiyammi v. Sri Raja lnuganti Raja- 
gopal, (1898) 21 Mad. 315 P C.; Chunder Mohan v. Amrito Chunder, 
(1873) 19 W.R. 343 ; Ramana v. Ramalinga, (1913) 25 M.L.J. 24=20 
I.C. 827 ; Bishcshur v. Dcbi Baksh, (1914) 17 O.C. 153=251.0. 121. 

2. Ram Na>idan v. Lai Dhar, (1891) 3 All. 775; Debicharan 
v. l'irbhu Din Ram, (1883) 3 All. 388 F. B.; Saycd Meer Hussain 
v. Subbaramappa, (1994) 5 M.L J. 230; Lachmi Narain v. Jwala- 
nath, (189G) 18 All. 344; Shambhoo v. Shukra, (1897) 11 C.P.L.R. 
130 ; Bal Bhaddar v. Jag pal, (1912) 34 All. 371 ; Yegnanar ayana v. 
Makayya, (1915) M.W.N. 914 = 31 I.C. 478 ; Promodnath v. Alamgir, 
(1912) 13 I.C. 82 ; Rangachariar v. Sotori Bhatfachariar, (191G) 33 
I.C.5G1 ; Bisheshpur v. Dcbi Baksh, (1914)17 O. C. 153=25 I.C. 121; 
Muhammadv. Sultan Ahmad, (1916) 34 I. C. 844 ; Srinirasarao v. 
Yamunabhai, (1905) 29 Mad. 84; Kali Krishna v. Secretary of 
State , (1888) 1G Cal. 173 P.C. ; Ramana Qounden v. Ramalinga, 
(1913) 25 M. L. J. 24=20 I.C. 827; Trilokyanath v. Surat Kumar, 
(1920) 1 Pat. L.T. 526 = 56 I.C. 283; Baijnath v. Gajadhar, (1920) 1 
Pat. L. T. 471=58 I.C. 27G. 
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the meaning of uncertain terms in the decree. 
Where a decree described the lands dealt with 
as north of a line marked in the plan attached to 
the decree and a schedule attached to the decree 
but not referred to in it, however, described the 
field as S. No. 261, it was held that no evidence 
was admissible to show that S. No. 2G1 was not 
included in the land to the north of the line 
marked in the plan attached to the decree. 1 2 
But where a decree in a suit for rent declared 
the amount payable under the decree, and recorded 
therein that the area of the holding was 12 bighas 
and odd, and the decree-holder executed his decree 
and wanted to sell 6 bighas, it was held that the 
executing Court was bound by the decretal amount 
given in the operative part of the decree, and that 
there being no adjudication by the Court of trial 
as to the exact area of the holding, the executing 
Court was not bound by the mere recital of the area 
and it was within its competence to examine the 
record and to ascertain for itself whether the 
whole or a portion thereof was to be sold. 3 
Where a decree describes the mortgaged property 
in more ways than one and one description applies 
to one set of existing facts and another to another 
set of existing facts, the duty of the Court executing 
the decree is to ascertain, by a reference to the re¬ 
cord or other evidence, to which description the 
decree was intended to apply. When two descrip¬ 
tions of the same subject-matter conflict with eaoh 

* 

1. Dtoarkanath v. Kamalakanth, (1869) 3 B. L. R.\Ap. 128 ; 
Nuddyar OhanA v. Ocvind Chander, (1884) 10 Oal. 1092 ; Maliamed 
V. Wait Husain, (1916) 13 A.L.J. 428=29 I. 0. 213. 

- . 2. Govinda v. Paranamma, (1912) M.W.N. 40=16 I.O. 360. 

3. Maharaja Sir Rameswar v. Subu Lai, (1920) C Pafe. L. J. 
402=69 I.O. 26. 

18 
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other or where two parts of the same description 
are in conflict, that which is more certain and the 
least likely to have been mistaken or inserted in¬ 
advertently must prevail, if it sufficiently identifies 
the subject-matter. 1 

Where the language of a decree is open to 
doubt, that construction must be placed on it, 
which does not impose a liability on the judgment- 
debtor which is not in express terms imposed upon 
him. If therefore an appeal is dismissed or accept¬ 
ed ‘with costs’ simpliciter, the proper interpretation 
is that the costs of the Appellate Court alone are 
awarded and not the costs of the lower Court. 3 

An ambiguous decree must be interpreted so as 
to be in accordance with the law. 3 In construing 
the terras of a decree of doubtful meaning, the 
judge that passed the decree must properly be re¬ 
garded as the most suitable person to interpret them 
and the High Court will not interfere with his 
interpretation. 1 But if the decree is equally 
susceptible of two constructions, of which one ren¬ 
ders it in accordance with law and the other does 
not, the appellate Court will give it the former’ and 
will not be bound by the explanation of the 
judge who passed the decree and much less by 
the notes taken by the Deputy Registrar at the time 

1. Ganga Prasad v. Subhag Chand, (1914) 17 O. C. 256=25 
I. C. 704. 

2. Baksl-.i Ram v. Gumano, (1907) P. E. 18. 

3. Asma Bibec v. Ram Kant, (1873) 19 W. E. 251; Bakar y. 
Udit Narain, (1899) 21 All. 361 F. B.; Brojo Lai y. Tara Prasanna, 
(1906) 3 C. L. J. 188 ; Maharajah of Bharatpur v. Ea»»» Kanno 
Dei, (1900) 23 All. 1S1 P. C. 

4. Shaikh Bcsharut v. Shah Golam, (1865) 4 W. E. Mis. 13. 

5. See Totaldas v. Ulumal Thakumal, (1911) 4 S. L. E. 244= 
10 I. C. 975; Ram Bujliawan v. Prasad Singh , (1921) 2 Pat. L.-T. 
396 ; Bhoparaju v. Seshayya, (1911) 35 Mad. 560. 
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of the judgment. 1 A decree for sale in a mortgage- 
suit allowed future interest and then directed in 
accordance with Section 88 of the Transfer of 
Property Act that, if payment was not made within a 
fixed date, the property should be sold. The question 
was whether in construing the decree* interest 
was to be taken to have been given up to the 
date fixed for payment or up to the date of actual 
payment or realisation. It was held that the 
decree being ambiguous on this point, and the 
Court having power under Section 88 read with 
Section 86 of the Transfer of Property Act to 
allow interest beyond the date fixed in the decree 
for payment of the mortgage-money and until reali¬ 
sation, the decree should be construed to have grant¬ 
ed interest until realisation of the mortgage-money 
and not till the date fixed for payment. 2 But when • 
the Court making a decree under Section 88 of the 
Transfer of Property Act allowed interest during the 
pendency of the suit and went on to direct payment 
of future interest at one per cent, per mensem, 
although it did not in so many words say that that 
interest should run up to the date of payment, it is 
still clear that such was the meaning and intention 
of the decree and there is no ambiguity about it. 3 

1. Sumar Ahmed v. Haji Ismail, (1876) 1 Bom. 158. 

2. Bakar Sajjad v. Udit Narain, (1899) 21 All. 361 F.B. ; 
Maharaj-ih of Bliaratpore v. Rani Kanno Dei, (1900) 23 All. 
181 P.C.; Balwant v. Anialak, (1905) 28 All.;.223 P.O.; Ramcswar 
v. Mahomed , (1898) 23 Cal. 39 P.C.; Sundar v. liai Sham, (1906) 
84 Cal. 150 P.O.; Ookuldas v. Ghashiram, (1907) 35 Cal. 221 
P.O.; Badhika Mohun v. Broiendra Kumar, (1909) 14 C.W.N. 125 = 
6 1.0, 61; Mahapershad v. Surendra Mohan, (1907) 9 C.L.J. 288. 
Bee also Mallikarjunudu v. Lingamurti, (1902) 25 Mad. 244 (283) 
F.B. See oontra Seth Qhasiram v. Raja Ookuldas, (1904) 17 
0,PiL,B. 164. See now O.P.O., O. 94, r. 4. As to foreclosure decree 
Bee Jamnadas v. Bhangi, (1904) 1 N.L.B. 43. 

* 8, Pirbhu Narain v. Rup Singh, (1896) 20 All. 897 ; Amolak 
Ram v. Lachmmarain, -(1896) 19 All. 174. • - 
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Where a decree directed payment within 30 days 
and deposit was made on the next day after the last, 
the latter being a holiday, it was held that the decree 
had been validly complied with. 1 When a prelimi¬ 
nary decree for sale provided that the decree-holders 
would not be entitled to sell unless they paid off a 
prior mortgage but no time was fixed for payment 
it was held that the payment was to be made within 

a reasonable period, which should not exceed six 
months. 2 

Decrees, merely declaratory, are not executable. 
Under Section 42 of the Specific Belief Act 3 “any 
person entitled to any legal character or to any right 
as to any property, may institute a suit against any 
person denying, or interested to deny, his title to such 
character or right, and the Court may in its discre¬ 
tion make therein a declaration that he is so entitled 
and the plaintiff need not in such suit ask for any 
further relief; provided that no Court shall make 
any such declaration when the plaintiff being able to 
ask further relief than a mere declaration of title 
omits to do so.” 

In the case of a declaratory suit, the work of 
the Court is complete on the pronouncement of the 
decree and no order is issued which the Court con¬ 
templates enforcing in execution. In an executory 
decree there is a definite order to a definite person 
to do or refrain from doing something definite. 4 
When a cloud has been thrown over the plaintiff’s 

1. Rcoti Ram v. Sitaram, (1931) 10 A.L.J. 49=60 I.C. 894. 

2. Cyan Singh v. Abu Husain, (1921) 19 A.L.J. 83=60 I.C. 

817. 

3. Act I of 1877. 

4. Lalibai v. Valivan, (1914) 7 3. L. R. 152=24 I. C.Sbl. See 
also Mahommad Nasirudditi v. Bhagwana , {1914) 12 A.L, J. 31 = 
22 I.C. 663; Rustomii V. Guranditumal , (1915) P.LB.. 8=^27 I.C. 63.. 



!t8E LAW OF EXECUTION 


141 


title to succeed on the death of a woman, and the 
defendant obtained an entry of his name in tho 
revenue-records to the plaintiff’s prejudice, the de¬ 
cree to be passed is primarily a declaring one. 1 But 
when in a partition suit a decree was passed in 1882 
which provided that the defendant should manage 
certain Devastanam lands and apply the income 
thereof to Devastanam purposes and that if he 
failed to perform this duty, the plaintiff should 
manage the lands and apply the income to the same 
purposes 2 or where a decree declared that the 
Archaka of a temple was entitled to have the keys 3 
the decrees were held to be executable. 

• 

So when a decree declares in favour of the 
decree-holder a constantly recurring right to receive 
certain payment in kind valued at a certain annual 
sum, the payment cannot in default be enforced by 
the execution of the decree, but the violation will 
give rise to an action for damages. 4 

So a decree declaring that the plaintiff was en¬ 
titled to receive every year the rents and profits of an 
inam village 5 or a certain sum for maintenance 6 

1. Agin Bind v. Mohan , (1902) 30 Cal. 20 ; Lakshmi v. Maine 
Devi, (1911) 37 Mail. 29. See Fazal v. Shahab, (1909) 41,0. 614 ; 
also-the Indian Limitation Act (IX of 1908), Art. 125. 

2. Madhavrao v. Ramrao, (1896) 22 Bom, 267. 

3. Ratna Mudaiiar v. Krishna Bhatiar, (1907) 17 M.L.J 
423 F.£. (The decree was held iuteuded to be operative and executory 
so ®s to givo the posseesion of the key). 

4. Sri Krishna Tataohariar v. Singarachariar, (1881) 4 Mad. 
219 ; Nawazish v. Vilaylec , (1866) 2 Agra 23. 

5. VinayaJt v. Abaji, (1387) 12 Bom. 406 ; Lalibai v. Vilivan, 
(1919) 7 S.L.R. 141=24 1.0. 861 ; see also Dy. Commissioner, 
Fytabud v. Jagjiwan Baksli, (1916) 19 0.0. 49=3a LC..461; Bain 
Dial v.. Indar Kuar, (1893) 16 All. 179. 

... 6.. Vishnu v. Manjamma, (1884) 9 Bom. 108; - Kashiram v. 
Sdheli-un-nissa, (1912) 15 O.O. 99=15. LO. 889 j^ toquaft fl-y 
Subhu Lakshmi, (1883) 7 Mad, 81 . 
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cannot be enforced by execution but only by a suit 
based on the right declared by the decree. But when 
the decree not only declares the right to mainten¬ 
ance, but directs the payment of such maintenance 
in the future, the future maintenance can be 
recovered in execution, without a separate suit, as 
the payment becomes due- 1 And when once a 
decree directing such future payment is passed, a 
fresh suit claiming arrears of maintenance at the 
rate fixed- under that decree does not lie and the 
remedy is only in execution. 2 Where a decree order¬ 
ing payment of future maintenance also directed a 
charge on specific property, for the purpose of 
securing the payment of such future maintenance, 
it was held that the charge could properly be 
enforced by a suit on the deed and not by proceed¬ 
ings in execution of the decree. 3 But when the 
decree for maintenance gives the power to enforce 
the payment by sale of the property charged in exe¬ 
cution, no separate suit to enforce the charge would 
be necessary and in practice such a direction is 
generally embodied in the decree. 

In the case of decrees on awards, the test is 
whether the award merely declares or creates aright 
or contains a definite order which the Court can en¬ 
force in execution. 4 Where in a partition suit be¬ 
tween a widow and her sons the arbitrators made an 

1. Ashutosh v. Lukhitnoni, (1891) 19 Cal. 139 F. B. ; 
Lakshmibai v. Madhavrao , (1887) 12 Bom. 65; Raja Braiasunder 
v. Sarat Kumari, (1917) 9 Pat. L.J. 55 = 38 I.C. 791 ; iluneshwar 
v. PhulKuar, (1914) 26 l.C. 684; Anupay. Achhaihar, (1915) 37 
All. 97. 

2. Venkanna v. Aitamma, (18S8) 12 Mad. 183. 

3. -Matangini v. Chooneymoney, (1895) 22 Cal. 903; Aubhoyes • 
sury V. Sunkar, (1895) 22 Cal. 859 ; sis also Ramcshur v. Subbka- 
rd,i, (1911) 8 A.L.J. 418 = 12 I.C. 481 \ Gokulnatli y. Puranmal, 
(1917) Pat. 371=37 I.C. 397. 

4. Lalibai v. Vilivan, (1914) 7 S.L.R. 192=24 I.C. 861. 


THE LAW OF EXECUTION 


143 


award that the widow should get a monthly allow¬ 
ance out of the rents of some houses and that the 
house should be the property of the sons, the decree 
was merely declaratory. 1 Where a decree following 
an award directed that the defendant should deliver 
possession to the plaintiff on his paying him Rs. 500 
and should be ejected by the plaintiff in case the 
defendant failed to do so, the decree was executory 
and permitted the plaintiff to enforce it on fulfilling 
the condition* 2 Where a decree for maintenance 
was made in terms of an award, which created a 
charge on immoveable property for the payment of 
the maintenance, it was held that in view of the 
fact that the charge had not been created before the 
decree and that the charged property was not sought 
to be sold, the decree was capable of execution 
personally against the judgment-debtors. 3 


The construction of a compromise decree must Compromise 
generally follow the construction of the compromise deoroe - 
itself. 4 For the purpose of ascertaining the scope 
and effect of the decree it is legitimate to refer to 
the petition of compromise and to read its terms. 5 
When a consent-decree merely declares the right of 
the defendant to succeed in possession of lands and 
does not direct possession thereof, the decree is not 
executable. 0 Where the decree ordered in terms of 
the compromise that upon the plaintiff depositing 


l. ibid. 

2.. Eoondrai v. Dhanoomal, (1914) 8 S.L.H* 68=25 I. C 932 
See-.MBO Ranganasary v. Shappani Asary , (1870) 6 M. H. 0. R. 37 5 [ 

8. Mahamaya Prasad v. Sukhdai, (1918) 46 1.0. 169. ' 

4. Amudala Subba Ramiah v. Subbareddi, (1912) 14 I.C. 213 

6. Jayanuddin v. Jamiruddin, (1917) 21 O.W.N. 885*87 I.o! 

< 

(1902) 30 oai ' 20: “ »• 
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Rs. 400/—payable to defendant No. 2, “ plaintiff 

will get proprietary possession of . the decree 

was held to be executory from the date on which it 
was passed. 1 During the course of the execution of 
a money-decree the parties effected a compromise, 
the terms of which were not incorporated in the 
decree, though the parties treated the compromise as 
a decree. It was held that although the compromise 
was not a decree, it must be treated as such for 
further proceedings in execution. 2 

Where the decree to be executed is the decree 
of an appellate Court and where such decree merely 
confirms the decree of the Court below, the terms 
of the latter decree may and must be looked 
into for the purposes of execution. 8 Where the 
decree of the lower Court with all its specifications 
is simply affirmed by and adopted in the decree 
of the last appellate Court, it would be open to the 
Court executing such last decree to refer to the 
decree of the lower Court for information as to its 
particular contents 4 and the mandatory portion of 
the decree of the lower Court so affirmed must be 
executed as though it was a decree of the appellate 
Court. 5 When the Court of the first instance dis¬ 
missed a suit with costs and the Court of appeal 
affirmed that decree specifying in its decree the 
costs of the respondent in the appellate Court pay- 

1. Ajudhia v. Drigpal, (1910) 14 O. C. 100=10 I. C. 187. 1 

2. Nankee v. Jadunath , (3 920) 57 I.G. 591. 

3. Kasivi Ali v. Manik Chand, (1902) 5 O.C. 35. 

4. Shohrat v . Bridgman f (1882) 4 All. 376 P. B.; Saran v. 
rarsidhar , (1887) 10 All. 51 ; MuhammadSulalman v. Mohammad 
Yarkhan , (1888) 11 All. 267 P.B.; Nawrang v.Latif , (1891) 13 All. 
394; Thakur Nartvarsingh v. Tulsiram , (1897) 11 C.P.Ij.R. 115. 

5. Oobardhan v. Gopal, (1885) 7 All. 366 ; Nocr Ali v. Koni 
Meah , (I860) 13 Cal. 13; Salih Ham v. Atik Husain , (1902) 5 O.C. 
373. 
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able by the appellant, but not costs of the lower 
Court, the Court executing the decree of the appel¬ 
late Court can execute it for the costs of the lower 
Court by ascertaining the amount of the same from 
the original decree. 1 Where a suit against several 
defendants was dismissed by the Court of first in¬ 
stance and on appeal it was remanded for retrial 
but on second appeal by one of the defendants 
the order of remand was set aside by the High 
Court and the decree of the first Court restored, the 
defendants who did not appeal against the order of 
remand were not bound to take out execution of 
the High Court’s decree, but could execute that of 
the first Court. 2 Where on an appeal from a decree 
passed against the father and the sons, the decree 
was modified so as to affect the share of the father 
only in the family properties, the decree of the first 
Court must be deemed to be affirmed in part and an 
attachment made in pursuance of that decree pend¬ 
ing appeal subsisted so far as the father’s share was 
concerned. 3 A decree in the terms that the appellant 
shall be liable for the amount of the decree to the 
extent of the assets that may be in appellant’s 
hands means such assets as might be in the appel¬ 
lant’s hands on the date of execution. 4 

i* * 

• ^ . 

, A. conditional decree is one which provides 
t^at the decree-holder will be entitled to the relief 
granted only on condition of his doing something. 6 
Where the appellate C ourt remanded the case for 

r . 1. Bthar* Lai v. Ehub Chand, (1883) 6 All. 48 : Himayat v. 
'Jdt Devi, (1888) 5 All. 589. 

2. MulcKdnd vT Bdm Edfan . '(1898)'OTAI 1193 rZamtifdWm 
v. Md. Asgkat, (1887) 10 All. 166 P.O. 

; 8. Vehkairama v. Duraisami, (1904) 15 MJL.J, 377. 

4. Collector of. Jaunpur v. Champa Lai, (1916) 14 A L J, 

899=86 LO. .901., :• . . . * ‘ 

5. Eanshi Ram v. Tagra, (1919) P.R. 153=521.0.165.. 

19 
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retrial on condition that the appellant should pay 
to the respondent the costs till then incurred, the 
proper construction of the order was that the case 
should be remanded and heard upon the merits» on 
condition that the plaintiff paid the costs and the 
Court should refuse to go to trial until the condition 
imposed by the appellate order was complied with. 1 
When in a suit for redemption and possession the 
first appellate Court ordered possession on payment 
of a sum of money within six months of its date and 
the decree of the High Court on second appeal con¬ 
firmed that order, the Court overruled the contention 
that the right to pay was lost because the period fixed 
under the first decree had expired and said that to 
hold otherwise would be to enable a dishonest party 
to secure extension of time by merely managing to 
file an appeal and the only remedy was for review in 
second appeal and asking for extension of time. 
Scot C.J. said 2 that the only decree that had to be 
looked at and interpreted was the decree of the final 
appellate Court and reiterated the remarks in Nan - 
chand v- Vithu , 3 viz., “Both parties must be held 
equally bound or equally benefited by the result of 
the second appeal and if the original respondents 
would have become entitled to execute the decree of 
the High Court in case it had reversed the decision 
of the lower Court, we do net see any reason which 
prevents the appellant for claiming his right to 
execute the decree of the High Court in his favour.” 
So when a rent-decree rendered a tenant liable for 
ejectment in default of payment of rent within fifteen 

1. Jogesh Chandra v. Makunda Lal t (1920) Pat. 65. 

2. Satvaji v. Sakharlal , (1914) 39 Bom. 175(180). 

3. (1894) 19 Bom. 258. See also Daulat v. BJivkandas , (1896) 
11 Bom. 172 ; Rup Chand v. SJiashul Jehan , (1889) 11 All. 346 ; 
Sakhalchand v. Velchand , (1893) 18 Bom. 203. 
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days of the date thereof, the tenant was protected 
from ejectment, if he paid the decretal amount 
within fifteen days from the appellate decree. 1 
When in a suit for pre-emption, a decree was passed 
fixing one month from that date for the deposit of 
the purchase-money, and the decree was affirmed 
on appeal without fixing a further date for such 
deposit, it was held that, the decree capable of exe¬ 
cution being only that of the appellate Court, pay¬ 
ment of the money within a month of the appellate 
decree was within time. 2 A contrary view has 
often been taken that, though the decree in appeal 
is the final decree in the cause of which exe¬ 
cution should be taken out, the time limited by 
the affirming decree for performing a condition 
or doing any particular act could not be com¬ 
puted from the date of the appellate decree, 
unless the latter decree granted an extension of time. 
When the decree fixes the time for redemption, 3 for 
payment of the price for pre-emption, 4 for specific 
performance of a contract, 6 or for the calculation of 

!• # 0 °r Ali v: Koni Utah, (1886) 18 Cal. 13. See contra Sheikh 
V. Saratchandra, (1917) 21 C.W.N. 749=88 I.C. 467. 

2. Shaikhewaz y. Mokuna, (1875) 1 All. 132 : Ram Sahai v. 
Oaya, (1883) 7 All. 107 ; Rup Chand v. Stiamshul Jehan, (1889) 11 
All. 346; Narainv. Laohman, (1880) 3 All. 135. See also Jaiki» 
slum v. Bholanath, (1892) 14 All. 529. 

8. Bholanath y. Kanti Chandra , (1897) 25Cal. 311; \Paiiuddi 
V. Asimoddi, (1907) 11 C.W.N. 679; Manavikramau v. Unniappan, 
(1891) 16 Mad. 170 ; Thakur Narwar Singh v. Tuhiram, (1897) 11 
O.P.L.R. 116 ; Mahant Ishwargar v. Chudasama, (1888) 13 Bom. 
106 ; Mohideen v. Maria, (1911) 21 M.L.J. 1018 = 12 I 0. 139. See 
also Patlogi y. Ganu, (1890) 15 Bom. 370 ; Asminabiv. Sidu, (1392) 
17 Bom. 647 ; Ali Mamad y. Mairish, (1917) 87 1.0. 779. 

4. Jaggarnath y. Jokhu, (1896) 18 All. 228 (oyerruling Rup 
ohand*. Shami-ubJehan, (1889) 11 AU. 172); Chiranjiv. Dharam . 
(1896) 18 All. 455 ; Malik Akbar v. Bassan Ali, (1895) P.R. 67 • 
Wasawa Singh y. Lalsingh, (1906) P.R. 148. 

‘ 6l .**»««»< v. Sundara, (1907) 81 Mad. 28; Gopala y. 
Sdnnast, (1915) 19 M.B.T, 137 =32 1.0.401. 
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Decree 
providing for 
a charge. 


enhanced interest in default, 1 such period cannot be 
transgressed, unless the Court of appeal that con¬ 
firms the decree extends the time fixed under it. 
The principle followed in these latter sets of cases 
seems to be the sounder one, because when once 
the period fixed for the performance of an act timed 
to run from its date expires without performance, 
the right conditioned on such performance is lost 
and it can be revived only by some positive direction 
of the Court of appeal. The observation of Lord 
Hobhouse that an appellate decree confirming the 
decree of the lower Court adopts its terms and carries 
their effect down to a later date 2 are very wide in 
expression and cannot be considered as an authority 
against the adoption of this principle but must be 
taken to have been made with reference to the terms 
of the particular decree for future mesne-profits. 
The uncertainty of the law can be obviated by the 
mention of an extension of time in the judgment 
on appeal. 3 Where a decree was passed conditional 
on payment of a certain sum of money within thirty 
days of the decree becoming final, a deposit made 
after thirty days but before the time within which 
the defendant might prefer an appeal from the 
decree computing the time taken in obtaining 

copies was held proper. 4 

Where a mortgage-decree directs the defen¬ 
dants to pay, the defendants are prima facie person¬ 
ally liable.’ Where a decree specifically directs that 
realisation of money shall be by enforcement of 
the lien, it is on e for sale of mortgaged property only 

1. Ghansliiam v. Bam Narain , (3909) 31 All. 379. 

2. Bhup Itular v. Bijai Bahadur , (1900) 23 All. 152 P.C. 

3. Bamasami v. Sundara , (1907) 31 Mad. 28. 

4 . Bhagelu v. Bamautar , (1917) 39 All. 193. 

5. Zamindar oj Karvctnagar v. Subbaraya t (1918) M. \Y. N, 

146=-=43 I. C. 871.. 
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and no obligation arises as against the defendant per¬ 
sonally or against any property other than the mort¬ 
gaged one. 1 It is not impossible that under the terms 
of a decree, the defendant may be personally liable, 
though in default of payment his property specifi¬ 
cally mentioned is directed to be sold. So where a 
decree directed the defendant to pay a certain sum 
of money in instalments and further ordered that in 
default of such payment, the property on which the 
decree-holder had a lien for his unpaid purchase- 
money, to recover which the suit was brought, be 
sold, the defendant was held to be personally liable. 2 3 

A decree may be purely personal, that is, only 
a money-decree, even though a lien or a charge is 
superadded to it.® Where in a suit on a bond charg¬ 
ing immoveable property, the defendant agreed to 
pay the amount claimed with costs and interest 
within a certain time and in- default of such 
payment, the plaintiff might bring the hypothecated 
property to sale and the Court passed a decree for 
the amount claimed and costs with interest “ in 

» «.* . . j 

accordance with such agreement,” the decree was 
held to be only a money-decree and not one under 

1. Solano v. Wiliam Moran Co., (1879) 4 C. L. R. 11; 

Pran Kuar v. Durga Prasad, (1881) 10 All. 127 ; Naubat Ram v. 
Ram Sarup, (1885) A. W. N. 808, • i - 

2. Arunachelam v. Atmakumar, (1912) 10 M. L. T. 213 = 12 
I, 0.184; Rajah of Kalahari v. Varadachariar, (1911) 21 M.L.X 
1036=121. 0. 689 ; Totaldas v. XJtumal, (1911) 4 S. Ji. R. 244=i 
10 I. 0, 976; Balakishen v. Run Bahadur, (1884) 10 Cal. 905 P.O.; 
Qhulam Murtuta v. Changoomal, (1911) 5 S. L. R. 71 = 11- I. 0. 
192; Cheruvdlath v. Thcyyatath, (1914) M.W.N. 497=251.0. 60. 
See also Inayat v. Bashmat, (1918) 16 A. L J. 472 = 46 I. 0. 193. 

3. Mahamaya Prasad v. Sukhdari, (1918) 46 I O. 169. See 
Muthukaruppan v. Chinnasami, (1914) M. "W. N. 152=22 1.0. 293 
(this decision deserves to be reconsidered because the dearee must be 
read as a whole.) 
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which the lien could be enforced. 1 The view thus 
taken was very narrow and must be limited to the 
terms of the particular decree, which provided for 
payment of instalments only and did not incorporate 
into it the terms of a compromise providing for sale 
of the hyptheca. 2 So where a decree after reciting 
the claim to recover “ by sale of the said hypothe¬ 
cated share ” said that the plaintiff’s claim be 
decreed with costs and interest, it was held that the 
decree was not merely one for money, but one for 
the enforcement of the lien. 3 But where a decree 
for rent against certain lessees and their surety 
provided that the amount of it should be realised in 
the first instance from the lessees by annual instal¬ 
ments and in the event of failure by sale of the 
property which the surety had hypothecated, the 
decree could not be put into execution against the 
lessees more than 12 years after the date of its 
passing, as it was barred by time under Section 48 
C.P. Code. -1 In a suit on a mortgage a Court passed 
an order for a preliminary decree, saying that in 
case the proceeds of the property mortgaged fchould 
not suffice to liquidate the decretal debt and costs, 
the defendants should be personally liable for the 
deficiency but the decree drawn up contained the 
words “be at liberty to apply for a personal decree,” 
it was held that the words in the decree must be 
interpreted in conformity with the judgment to 
mean “shall be at liberty to apply for execution 

1. Janki Prasad v. Baldeo, (1880) 3 All. 216 P. B. See also 
Bhikchand v. Kashmiri Lai, (18S2) A. \V. N. 174; Thamman v. 
Oanga Ram, (1879) 2 All. 342 ; Barsukh v. Meghraj , (1879) 2 All, 
345; Rameshar v. Subbkaran , (1911) 8 A. L. J. 418 = 10 I. C. 481. 

2. See Pahalwan v. Narain , (1900) 22 All. 401. 

3. Debicharan v. Pirbhu Din, (1881) 3 All. 388 P. B. 

4. Parbhu v. Lalii, (1912) 34 All. 636 ; Kripadevi v. Das - 
sumdhi , (1917) P, R. 8=36 I. 0. 978. 
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against the defendants personally ” and that the 
Court of execution had no power to go into the ques¬ 
tion whether the defendants were personally liable or 
not. 1 Wherein a mortgage-suit the plaintiff asked for 
a decree in terms of the Transfer of Property Act 
and the Court worded the decree thus, “ It is ordered 
that a decree be passed in favour of the plaintiffs in 
respect of Rs. 5387-0-3 and that the mortgaged 
properties be made liable for the realisation of the 
decretal amount” it was held that the decree, though 
not in the form prescribed by the Act, was governed 
by the provisions of the Act and the decree-holder 
cannot ask in the first instance for sale of properties 
other than those mortgaged, without exhausting the 
latter and obtaining an order under Section 90. 2 


Where in a suit on a mortgage the decree 
merely declared the amount due to be a charge on 
the mortgaged properties, the decree must be con¬ 
strued to be a mortgage-decree for sale and that the 
provisions of Order 39 rule 6 must apply. 8 Where 
a mortgage-decree directed the sale of the mortgaged 
properties in the first instance and of the other 
properties only for the balance of the decree 
amount, if any, it was held that the decree-holder 
could not abandon his claim against the mortgaged 

■ . il l- « .11 LJ-- 

«oa l ' Madh60 Mal v - Mohammad, (1016) P. W. R. 75=f82 I. 0. 

p2v* 


2. Lai Bohari v. Sh*ik Babibur, (1899) 26 Oal. J66. See also 
Jogendra v. Ramanath, (1906) 4C.L.J. 533; Annapiilai v. Thangaih - 
ammal, (1807) 20 Mad. 78; Syed Metr v. Stibbaramappa, (1895) 6 
$1. L. J. 230; Raiah of Kalahari* V. Vargdachariar, (1911) 21 
10865x19 1-5- K99; Muhammad Sustain v. Muthu, (1915) 
2 Ij.W. 680sr801,0. 080; Madhca y. Muhammad x (1016) P.W.B. 
75=82 I.O. 820; Varadiah y. Venkatapcrumal, (1914) 26 M.L.J. 
83 = 211.0, 762 ; Pcriasami y. Muth%ah, (1914) 98 Med. 677. 

A. Muhammad Hussain y. Muthu Cbettiar . /101fi) q T, W 
689 = 301 . 0 . 280 . 1 * 
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properties and proceed against the other properties 
at once. 1 • •. ( 

A decree for possession of land ordinarily conveys' 
the trees on it. 2 Where a plaintiff sues as a co- 
sharer for possession of a plot of land and of his right 
to half share in it the Court declared his right and 
directed possession ‘ thereof ’, it was held that the 
decree gave joint possession only and for exclusive 
possession of his moiety the remedy was a separate 
action. 3 Where in a decree for sale on a mortgage, a 
note was made that the plaintiff was competent to 
enter into possession till the sale, it was held that 
the decree did not direct possession and the remedy 
was by a separate action only. 4 In Deokinandan 
v. Janki Singh, 5 the plaintiff sought the avoidance 
of a revenue-sale and recovery of possession from 
the usufructuary mortgagee, who was himself the 
purchaser at the sale. The High Court gave a 
decree, but the Privy Council held that the High 
Court’s description of the sale as invalid was a 
misconception of the legal position and substituted 
therefor a declaration that the property purchased 
must be held for the benefit of the plaintiff and 
the auction-purchaser according to their respective 
interests. When the plaintiff applied for execution, 
the.defendant objected that the_plaintiff was not 
awarded delivery of possession and it was held that 
the High Court and the Privy Council both intend¬ 
ed that the relief for the delivery of possession being 
ancillary should be included in the relief for the 

1-. Varadiah v. Kumara Venkata Ptrutnal, (1914) 26 M.L.J. 
83s= 21 I.C. 782. See Ram Raghubir v. Imami Begam, (1911) 9 
1.6. 403 ! Darbari Lai v. Media Singh, (1921) 42 All. 519. 

2. Kullappa v. Abdul Rahim, (191?) 40 Mad. 824. 

3. Molicndranath v. Nasiruddin, (1918) 46 1.0. 887. 

-4. Rustomji v. Qurandittammal , (1915) P.L.R. 8=27 I.O. 687# 

6. (1920) 5 Pa6. L.J. 314 = 56 I.C. 322. - - ■ 
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execution of the necessary conveyance and that 
delivery of possession could be made in the execu¬ 
tion-proceedings. 

When in a suit for possession and profits, a 
decree was passed for possession and no reference 
was made therein to mesne-profits, it was held that 
the plaintiff could not recover profits in execution, 
as it was not expressly given in the decree and there 
was no decree for mesne-profits which could be exe¬ 
cuted at all. 1 Where a decree for mesne-profits did 
not specify the period for which the profits were to 
be given, the decree should be construed as awarding 
profits only for three years after the date of the de¬ 
cree, for to hold otherwise would be to say that the 
Court passed a decree beyond its jurisdiction. 2 When 
a decree for possession awarded subsequent profits 
“ till the date of delivery or for three years which¬ 
ever is the shorter period,” there was an inadver¬ 
tent omission of the words “ from the date of the 
decree ” and the decree was rightly construed as 
entitling the plaintiff to mesne-profits for three years 
from the date of the decree. 3 When the decree 
directed the award of mesne-profits without specify¬ 
ing that they were future profits, the more reason¬ 
able construction would be that the Court intended 
to award profits which were by law claimable to the 
time of possession. 4 Where a decree for possession 
awarding future mesne-profits was passed in 1887 
' and that decree was confirmed some years later by 
the High Court in 1895, it was held to include all 
profits from the date of the original decree until de- 

1. Kalpa Siiigh v. Paras Ram, (1895) 29 Cal. 434 P.O.; Ishari 
Ptrshad v. Ram Narain, (1902) 6 O.W.N. 672. 

2. Venkatahumara Mahipati v, Subbaya7nma , (1914) 1 L W. 
443=24 1.0. 484. 

8. _ Balasubramania v. Swarnammal, (1913) 88 Mad, 199, 

4. Ehiahen Lai v. Svraj Narain, (1912) 161.0, 866. See also 
Protap Chunder v. Ptary Chotodrait}, (1881) 8 Oal. 174. 

2Q 
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livery of possession or three years from the date of 
the appellate decree, because “ the appellate decree 
speaking with the language of the decree of 1887 
clearly covered all profits up to its own date 11th 
May 1895 ; section 211 would prevent future mesne- 
profits being recovered for more than three years 
from the date of the appellate decree but to call it 
into operation with reference to the earlier decree 

would be to deprive the appellate decree of its obvious 
meaning.” 1 

A decree for mesne-profits against several tres¬ 
passers together imposes a joint and several liability 
in the absence of a direction to the contrary. 2 
Where the decree for profits treats all defen¬ 
dants on the same footing and in no way discrimi¬ 
nates between them, the reasonable meaning of the 
decree is that they are as between themselves liable 
in proportion to their interest in the property of 
which they were in wrongful possession. 3 

If under the terms of a decree, the whole obli¬ 
gation directed under it is ordered to be performed 
not at once, but on different dates in parts, whether 
or not in default of performance on the due dates so 
fixed the whole decree is realisable at once, there is 
an instalment-decree. 

An instalment-decree provided that the amount 
decreed should be payable by monthly instalments of 
Rs. 2500/-commencing from the 1st of January 1916 
and that if any two of the instalments were not 
paid as prescribed, the plaintiff would be entitled to 

1. Bhup lndar v. Bijai Bahadur , (1900) 23 All. 152 P.C.; 
Ncnichand v. Vithu, (1894) 19 Bom. 258 ; Trailokyanath v. Jogen - 
dra Nath , (1908) 35 Cal. 1017 ; Radlianath v. Chandi CJiaran, 
(19C3) 30 Cal. G60 F.B. 

2. ileik v. lshan Chandra , (1920) 57 I.C. 181. 

3. Bishnu Charan v. Bepin Chandra , (1914) 18 CAV.N. 622 = 

25 I.C. 729. 
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recover the whole amount which at the time of 
default remained due under the decree. The judg¬ 
ment-debtor made default in the payment of the 
instalment of a certain month and paid it along 
with the instalment of the following month in time. 
It was held that the decree meant that the first 
instalment was payable on the 1st of January and 
that the subsequent instalments were payable on 
the 1st of each succeeding month and that therefore 
the judgment-debtor having made default in the 
payment of two instalments the decree-holder was 
entitled to execute the decree for the whole amount 
remaining due on it. 1 Where in a suit against five 
persons for recovery of moneys due on a hand-note, 
separate compromise-petitions for instalment-decrees 
were filed on 1st July 1911, with a provision that in 
default of any one instalment the whole would 
become due, and on the 10th July one instalment- 
decree was passed against all the five defendants, in 
which separate amounts were inserted as due from 
each defendant, to be paid in instalments as provided 
therein, but in which the condition in default was not 
stated, it was held that in order to understand what 
the decree was, the Court was entitled to look at the 
terms of the compromise and the whole amount 
became due in default of any one instalment. 2 
Where a decree for money payable by yearly instal¬ 
ments made the full amount payable on both the 
first instalment remaining unpaid on the due date 
and two consecutive instalments being in default 
and unpaid at the same time, it was held on a con¬ 
struction of the decree and under the circumstances 




_ orh x ' AMul Rahman v. Sibghatulla, (19174 P.W.R 4 ' 

7flS J Bee also Raichand v. Dhondo , (1919) 42 Bom. 728! 

91fl Jamirud din, (1917) 21 O.W.N. 835=37 I 0 

916, Dhohmal v. Otansingh, (1909) 3 S.L.R. 187= 4 I.O. 479 . ‘ 
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of the case that the decree-holder was not entitled 
to execution for the whole amount as the contingency 
on the happening of which he would have been so 
entitled had not happened. 1 

uo hC o'ndih e o r n iS Where the deccee does no 1 give the decree- 

on default. holder the right to enforce payment of the whole 

amount in default of any instalment, he is entitled 
to realise by execution the unpaid instalments, and 
his application would not be bad by reason of 
three years having expired from the first default. 
^ here in a suit for partition the compromise-decree 
provided that the judgment-debtor should pay a 
certain sum by instalments and no provision was 
made in respect of the result of non-payment, the 
remedy was not to sue for the whole amount, but to 
realise each instalment in execution as it became 
due. 2 


Where the 
decree gives 
no option. 


When the decree clearly leaves the decree- 
holder no option on the happening of a default, but 
to execute the decree once and for all for the whole 
amount due under it he is bound to execute the 
whole decree within three years of the first default 
and beyond that the whole decree would be barred. J 


Whore the According to the High Courts of Allahabad and 

decree is _ , , , , , „ . . , 

silont or gives Patna, decrees for the payment of money by instal- 
an option.- 

1. Sham Kishcn v. Run Bahadur t (18S8) J5 Cal. 751P.C.; Subba • 

rayav . Samboya , (1918) 42 Bom. 304 ; Radha Prasad v. Bagwan 
Rai, (1883) 5 All. 289 ; Rodha Prasad v. Bhagwcm , (1881) A.W.N. 
207; Nawabzada Muhammad v. DyaNath , (1889) P.R. 200; Kanhaya 
Lai v. Falla, (1900) P.R, 48; Muhammad v.'Ram Das , (1905) P.R. 
22 . 

2. Mustafa y. Srijaunnisa, (1916) 32 I. C. 692; ilanindra 
Nath v. Kanhai Ram, (1919) 1 Pat. L.J. 395 = 48 I.C. 728. 

3. Shankar v. Jah-a, (1894) 16 All. 371 ; Manindra Nath v. 
Kanhai Ram, (1918) 4 Pat. L.J. 365=48 I.G. 728. See a)to Shib 
Dal v. Kalka Prasad, (1879) 2 All. 443; Ugrah Nath v. Laganmani, 
(1881) 4 All. 83; Sham Lai v. Kanhia Led, (1832) 4 All. 316; Zahur 
V. Balchtawar , (1385) 7 All. 327. 
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merits should be construed as far as possible in 
favour of the judgment-creditor, whose right to get 
immediate payment of the money due to him is 
interfered with and suspended by making the decree 
one for payment by instalments, so that when the 
wording of the decree can fairly be construed as 
giving the judgment-creditor due option to execute 
the whole decree on the happening of a default or 
to allow the decree to run on and leave the remain- 
ing instalments to be paid in due time, the 
decree should be construed as giving such option . 1 
Where therefore the decree-holder is allowed the 
option of executing the decree in full on default, 
limitation would run from the last default . 2 3 * But 
elsewhere a contrary view has been held. In Hurri 
Pershad v. Nasik 8 it was said that “no distinction can 
be drawn between a case in which it is provided 
that on non-payment of an instalment, the whole 
amount shall become due and one in which it is 
provided that on non-payment of an instalment the 
whole amount may be claimed; the provision being 
for the benefit of the creditor, the presumption is 
that he does not waive it and the defendant may 
well consider the whole amount to be due from the 
time that the creditor has a right to enforce it." 

As a general rule where a decree payable by 
instalments contains a condition that in default of 


1. Shankar v. Jalpa, (1894) 16 AU. 371; Kishenchand v. Qopal 
Singh, (1913) P.R. 6=16 I.C. 842 ; Bohra Alotiram v. Lai Khan, 
(1914) 28 I.C. 840; Lachmi Narain v. Saru Par Shad, (1917) 39 All! 
228; Rup Narain v. Ocpinalh, (1906) 11 C.W.N. 903. 

, *■ Shankar V - Jal ? a ' (1394) 16 AIL 371 •- Ajudhia v. Kunjal 

(1908) 30. All. j23 ; Chunder Komalv. Btssestoaree, (1888) 13 0 L* 

B. 243; Manindra Nath v. Kanhai Ram, (1919) 4 Pat. L.J. 8G5=4fi- 
L0. 726; Allah v. Bhawani, (1902) P.B. 100. 

3. (1894) 21 Cal. 542 ; Sitab Chand y. Byder Bulla, (1896) 24 

Gal. 281; Bhollanand y. Padmanund, (1901) 6 O.W;N. 848. 
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payment of any one instalment, the whole of the 
balance should be due, the decree should be executed 
for the whole, and an application for execution more 
than three years of the first default would be barred. 1 
When it is clear from the terms of the decree that 
the decree-holder had, on default being made, a 
right either to enforce payment of the whole amount 
or to issue execution for the one instalment only 
and he actually applied for executing the decree for 
the full amount, he thereby does an unequivocal 
act, to the knowledge of the defendant, showing 
which of the two inconsistent alternatives open to 
him he adopts and his election is final and the mere 
fact that he subsequently agreed not to enforce pay¬ 
ment of the whole amount would not constitute a , 
revocation of his election, so that an application 
for execution made after three years from the date of 
such default or election will be barred. 2 

Under the Indian Limitation Act, 1908, in the 
case of a note or bond payable by instalments, a 
default may be waived and limitation runs from 
the date of a fresh default. 3 No reference is made 
to waiver in that Act in the case of execution of 

1. Mon Mohun v. Dvrga Churn , (18S3) 15 Cal. 502 ; Abinash 
Chandra v. Bama Bcwa , (1909) 13 C.W.N. 1010 = 4 l.C. 17 ; Hurri 
Pershad v. Nasib , (1894) 21 Cal. 542 ; Jadab v. BJiairab , (1903) 31 
Cal. 297 ; Girindra v. Bocha y (1909) 3G Cal. 394 ; Bir Narain v. 
Darpa Narain, (1893) 20 Cal. 74; Kirpadevi v. Dassundhi , (1917) 
P.R. 8 = 36 l.C. 978 ; Badri Narain v. Kunj Bchari , (1913) 35 All. 
178 ; Arnolak Chand v. Baijnath , (1913) 3c All. 455 ; Bholanand v. 
Padmanund, (1901) 6 C.W.N. 348; Chatter Singh v. Amir Singh , 
(1916) 38 All. 204 ; Raichand v. Dhonda, (1919) 20 Bom. L.R. 
773 = 47 l.C. 313 ; Dato Atmaram v. Shankar , (1914) 38 Bom. 32. 

2. Jtthanand v. Lalamal , (1908) 1 S. £. R. 252 ; Kirpadevi v. 
Dassundhi , (1917) P.R. 8 = 36 l.C. 978 ; Jayanuddin v. Jamiruddin , 
(1917) 21 C. W. N. 835 = 37 I. C. 916 ; Bhagwan v. Janki y (1905) 28 
All. 249. 

3. Act IX of 1906, Art. 75. 
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instalment-decrees. 1 It was therefore formerly 
thought that no question of waiver by a decree- 
holder could arise at all. 2 This view has been over¬ 
ruled and a waiver cures a default in the case of 
instalment-decrees as in the case of instalment- 
bonds. 8 

Where the whole amount is made payable on 
default, waiver would be a ground of defence 4 and 
therefore the decree-holder has waived such default, 
limitation will begin to run only from the next 
default. 5 Waiver is a question of fact or a mixed 
question of fact and law. 6 In cases of decrees 
making the whole amount payable on default of any 
instalment the question of waiver of the benefit of 
the provision or the execution of the decree within 
three years from the date of default in the payment 
of the instalment is purely one of construction 
depending on the terms of the decree in each case. 7 
In Mon Mdhun v. Durga Churn 8 it was said that 
to the general rule by which a decree-holder would 
be barred of his rights under an instalment-decree, 
there is an exception when the default has been 

T. See Aot IX of 1908, Art. 132 (7). 

2. Dulsock v. Chugon, (1877) 2 Bom. 356; see also Ugrali Nath 
v. Laganmoni, (1882) 4 All. 83. 

8. Kashiram v. Pandu, (1902) 27 Bom. 1 F. B. 

4. Buddhu Lai v. Rekkhal Das, (1889) 11 All. 482. See oontra 
Ugrah Nath v. Laganmani, (1882) 4 All. 88 (Art. 75 is not applicable 
to decrees). 

. 5. Rails war a y. Hari, (1895) 19 Mad. 162; Murri Pirshad y. 

Nasib, (1894) 21 Gal. 542; Jadab v. Bliairab, (1904) 31 Cal. 297 • 
Girindra Mohun v. Bocha Das, (1909) 88 Cal. 394. 

6. Kashiram v. Pandu, (1902) 27 Bom. 1 F.B.; Eosin y. Abdul 
. Wahib > ( 191 °) 15 0. W. N. 10=6 I. 0. 138; Pitambar y. Krishna 

Mohan, (1914) 23 I.C. 391; Osman v. Mahomed, (1910) 9 I. O. 22 • 
KarunaJtaran y. Krishnamction, (1918) 86 Mad. 66 ; Ramohundel 
y. RawatmuU, { 1915) 19 O.W.N. 1172=31 1.0. 672; Sankaram v. 
Sadashir, (1913) 87 Bom. 480. 

7. Judhistir y. Nobin Chandra, (1886) 13 Cal. 73 

8. (1888) 15 Cal. 602. K ’ 
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waived. In Kashiram v. Pandu 1 the theory of waiver 
was founded on the basis of an estoppel by conduct. 

Mere abstinence from suing cannot amount to 
waiver so as to affect limitation. 2 Waiver generally 
arises on the subsequent acceptance of an overdue in¬ 
stalment. 3 But inaction or delay or even receipt of 
an overdue instalment does not per se amount to 
waiver. There must be either an agreement between 
the parties or such conduct as will itself afford clear 
evidence of a legal waiver.' 4 If each of the parties 
has, by his act, intentionally caused the other to be¬ 
lieve that the payment was a regular satisfaction of 
the obligation and the parties acted on that belief, 
neither can afterwards deny the regularity. 5 An 

1. (1902) 27 Bom. 1 F. B. 

2. Hurri Per shad v. Nasib, (1894) 21 Cal. 542 ; Jadabv. 
Bhairab, (1904) 31 Cal. 297 ; Eliairuddin v. Atumal, (1833) P.R. 
188 F.B. ; Scohan v. Vccraragliavan, (1907) 32 Mad. 284 ; In the 
matter of Clieni Bash, (1880) 5 Cal. 97 ; Scttru v. Nayana, (1884) 
1 Mad. 577 ; Venkappa v. Somboya, (1918) 42 Bom. 304 ; Qirindra 
V. Bocha, (1909) 36 Cal. 394 ; Jagdeo v. Balgovind, (1909) 2 I.C. 
653 ; Abinash Chandra v. Bama Bewa, (1909) 13 C.W.N. 1010=4 
I C 17 ; Kimatrai v. Sher Mahomed, (1914) 8 S.L.R, 63= 25 I.C. 
938 ; Oopal v. Dhondya, (1912) 8 N.L.R. 44 = 14 I.C. 685 ; Sham • 
sundar v. Harbans Singh, (1915) P. R. 71=30 I. C. 517 ; Ram 
Chunder v. Ramatmull, (1915) 19 C.W.N. 1172 = 31 I.C. 672 ; Julian 
Khan v. Chandi Shah, (1915) P.W.R. 122 = 29 I.C. 854 ; Bahadur 
v. Oclomal, (1921) 14 S.L.R. 128 = 59 I.C. 607. 

3. Nilma*lhub v. Ramsodoy, (1833) 9 Cal. 857 ; Mon Mohun 
V. Durga Churn, (1888) 15 Cal. 502; Rurri Pcrshadv. Nasib, 
(1894) 21 Cal. 542 : Jadab v. Bhairab, (1904) 31 Cal. 297 ; Badri 
Narain v. Kunj Bcliari, (1913) 35 All. 178 ; See Chagan v. Suka, 
(1911) 35 Bom. 511. 

4. Kankucharid v. Rnstomji, (1895) 29 Bom. 109 ; Firm of 
Bhatoan Das v. Mcghraj, (1918) 11 S.L.R. 120=45 I.C. 324 ; 
Eagappa v. Ismail, (1889) 12 Mad. 192. See also Bir Narain v. 

Darpa Narain, (1892) 21 Cal. 74. 

5. Kashiram V. Pandu, (1907) 27 Bom. 1 F.B. (overruling 
Dulsook v. Cliugon, (1977) 2 Bom. 356); Dholiomal v. Oiansingh, 
(1908) 3 S.L.R. 137; Kanjmal v. Kanhia, (1895) 7 All. 373; Kishan 
v. Beni, (1901) 24 All. 85 ; Easin v. Abdul, (1910) 15 C.W.N. 10= 

6 I. C. 138. 
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acceptance of an. overdue instalment may operate 
as a waiver, and the parties are reverted to the same 
position as they would have been in if no default 
had occurred, but the effect of such acceptance has 
to be determined with reference to the circumstan¬ 
ces of each particular case. 1 

Acceptance of an overdue instalment may for 
the occasion operate as a waiver of the right to 
enforce payment of the whole, but that acceptance 
cannot prejudice the right to declare the whole debt 
to be due on the subsequent occurrence of a similar 
default. 2 The mere part-payment and acceptance 
of part of an overdue instalment does not amount 
to waiver, for, on payment of a part of an instalment, 
there would remain something due and there would 
still be a default. 3 When the plaintiff credited the 
defendants in his books with moneys he received in 
connection with a debt and it was not shown that 
the credits were in respect of an instalment due, 
or that the effect of these sums being credited was 
communicated to the defendants, it was held that 
there was no evidence of waiver. 4 

Where a decree awards the plaintiff’s claim “with 
usual costs and interest” the Court means to award 
all the costs which the successful party had incurred 
in the prosecution of the suit from the commence¬ 
ment until the date of the final decree, comprehend¬ 
ing the costs, if any* incurred in any abortive part 

1 , Kaahiram v. Pandu, (1902) 27 Bom. 1 F.B.; Ballabhdas v. 
Dalipsingh, (1911) 7 N.L.R. 147 = 12 1.0. 741 F.B. ; Badri 
Narayan v. Ktinj Bchari, (1918) 85 All. 178; Pifanifcar v. Krishna 
Mohan, (1914) 28 I. 0. 891. See Amrit Khanderao v. Oovind 
Ramachandra, (1920) 44 Bom. 840 ; Parbhti Ram v. Raghtibir, 
(1917) 2 Pat L. J. 620 = 42 I. 0. 408. 

2. Easin v. Abdul, (1910) 15 0. W. N. 10=6 I. O. 188. 

9. Molush Chandra v. Prosantia Lai, (1908) 81 Cal. 83. 

4. Seshan v. Vecraraghavan, (1909) 82 Mad. 284. 

21 
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of the proceedings, namely, in trials set aside by the 
Privy Council and costs of proceedings in the Privy 
Council. 1 If a decree awards costs and then 
provides that if the judgment-debtor makes default 
his property should be sold and the costs be added 
to the mortgage-decree as a charge on the property, 
this alternative does not deprive the decree-holder of 
his right to execute the order for costs in the same 
manner as any other money-decree. 2 The costs award¬ 
ed by a decree directing the sale of mortgaged proper¬ 
ty form part of the mortgage-decree and the decree- 
holder must proceed to recover the costs by a sale of 
the mortgaged property in the first instance, and it is 
only when the mortgaged property is found to be in¬ 
sufficient to satisfy the decree, that the decree-holder 
can proceed against the other properties of the 
mortgagor in the manner provided by Section 00 of 
the Transfer of Property Act 3 So when a decree 
which was in strict compliance with the require¬ 
ments of Section 88 of the Transfer of Property 
Act contained a further direction that “the defendant 
aforesaid do pay the plaintiff the amount of costs 
incurred by them in this Court ” it was held that 
this direction in the decree was only a formal com¬ 
pliance with the provisions C-P. Code, that it 
was not independent of the order contained in the 

1. Broughton v. Iiijah Saheb Per Mad Sen, (1873) 19 W. R. 

162. 

2. Adiun Nullah v. D. G. Cruickshank , (1874) 21 W. R. 299 ; 
Kalce Pcrshal v. Rige Kishorcc , (1873) 19 \V. R. *281 ; Edward v. 
Rarndhari, (1906) 4 C. L. J. 509 ; Rutncssur v. Juscda , (1886) 14 
Cal. 185. See also Damodir v. Budh Knar, (18S8) 10 All. 179; 
Shaffar Khan v. Satyananda , (1909) 13 C. W. N. 742 = 4 I. C. 545 ; 
Satish Ran)an v. Mercantile Bank of India , (1918) 45 Cal. 702. 

3 . Raj Kumar Singh v. Sheo Narayan, (1908) 35 Cal. 431 ; 
Katnalammal v. Xarasimhacharlu, (1907; 30 Mad. 464. See also 
Muhammad Hussain v. Aniarchand , (1913) 16 O.C. 233 = 21 l.C. 283; 
Pcriasami v. Muthiah, (1915) 38 Mai. 677 ; Sa/lig Hussain Y. 
Umatul , (1918) 48 I. C. 329. 
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first portion of the decree as to the inclusion of 
costs in the amount on failure to pay which the 
mortgaged property could be sold and that it was 
not intended to be a direction fcr the recovery of 
costs personally from the debtor. 1 But where a 
personal decree is passed for costs, the liability is 
enforceable independently of the sale of the 
mortgaged property- 2 

Where the plaintiff had asked in his plaint for ggjjj 0 ' 
future interest on the amount decreed, and a decree 
was in these terms, “ the plaintiff’s claim for the 
amount claimed together with costs by enforcement 
of the.lien is according to the usual practice, decreed; 
it was held that the terms of the decree were wholly 
inadequate to carry future interest. 3 The expres¬ 
sion “amount claimed” applies only to the principal 
and interest claimed in the plaint and not to a 
general and unascertained sum of future interest. 4 
Where a decree for money is silent with respect to 
the payment of further interest, on the aggregate 
sum made up of the principal sum and interest on 
it up to the institution of the suit, from the date of 
the decree to the date of payment or other earlier 
date, the Court must be deemed to have refused such 
interest and a separate suit therefore will not lie. 5 
Where a decree awards interest but is 6ilent as to 

1. a lagqul Fatima v. L alt a Prasad, (1898) 20 All. 523 F.B.; 
Matukdhari v. Ramdas, (1917) 2 Pat. L.J. 51 = 38. I.C. 214 ; 

Dambcr v. Kalyan, (1911) 40 All. 109. See Venvgopala v. Padma- 
nabha, (1915) 29 M.L.J. 120=30 I.C. 188. 

2. Srinivasa v. Cundaswami, (1914) 26 M.L.J. 375=23 I.C. 

541 ; 4 fohunga v. Rem Bahadur, (1912) 16 C.W.N. 5731 =1 I.C. 23 ; 

Bans Qopal v. Rup Narain, (1913) 19 I. C. 884; Amba Sahii v. 
Bhajawan Doss, (1913) 19 I. C. 729 ; Mihammad v. Jaigopal, 

(191a) 24 I. C. 873 ; Sliriram v. Raghuram, (1918) 47 I. C. 642. 

8 . Jantau v. Bahadur Singh, (1863) A.W.N. 128 ; Kalti Nath 
v. Nubodeep, (1872) 17. W.R. 175. 

4. Beni Dayal v Kumar Chaudhri, (1889) A.W.N. 114. 

5. O.P.O., S. 34 (2). 
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the rate, the rate must be the court-rate which pre¬ 
vailed at the time when the decree was passed, which 
under the C. P. Code is 6 per cent per annum. 1 

Where the Court passes a decree according to 
the terms o? a compromise, it does no more than 
adopt the contract between the parties with all its 
incidents and such contract when embodied in the 
decree of Court does not acquire any superior 
sanctity- so as to be free from attack on grounds that 
may ordinarily vitiate a contract or detract from 
its literal merits." Where a compromise-decree con¬ 
tains a clause of forfeiture or a provision of a 
penal nature. the Court has, in a suit or in proceed¬ 
ings in execution, equitable jurisdiction to relieve 
the sufferer from such a provision'* and this rule 
is applicable whether the decree is declaratory or 
executory.’’ 


1. Broughton v. Rajah Saheb Pirhlad Sen, (1873) 1G W. R. 
152; Ma i hub v. Noyan, (1880) G C. L. R. 2 31; Subbaroya v. 
Ponnnsaini, (1898) 21 Mad. 3G4 ; Saminathan v. Raisham, (1907) 
34 Cal. 150 P.C. 

2. Nagappa v. Venkatrow, (1901) 24 Mad. 265; Krishna Bai v 
llari Go vind, (190G) 31 Bom. 15 (28) F.B. ; Raja Kumar a Venkata 
Perumal v. Ramaswami, (1911) 35 Mad. 75; Appayya v. P. M . 
Mahammad, (1916) 39 Mad. 834 ; Jogamma v. Ramalakshmi, (1915) 
2. L.W. 635^=30 I.C. 248; Kcshab v. Bhobani, (1913) 18 C.L.J. 
187 — 21 I.C. 538; Surcndranath v. Sccrotary of State, (1920) 24 
C.W.N. 545 = 57 I.C. G43. Seo also Rajlakshmi v. Katyayani , (1911) 
38 Cal. 039 ; Lai Bchari v. Nagendranath , (1912) 22 C. L. J. 266 = 
16 I.C. 990. 

3. See Indian Contract Act (IX of 1872), S. 74 ; Jogamma v. 
Ramalakshmi, (1915) 2 L.W. 635 = 30 I.C. 248. 

4. Krishna Dai v. Hari Govind, (1916) 31 Bom. 15 F.B. ; 
Balambhat v . Vinayal:, (1911) 35 Bom. 239; Supdu Dhondu v. 
Madhav Boo, ( 1919) 44 Bom. 514 (549) ; Banke Behari v. Sutidar 
Lai, (1893) 15 Bom. 232 F.B. ; Raj'i Kumar a Venkata Pervmal v. 
Ramaswami , (1911) 35 Mad. 75; Kandappa v. Bauwari Lai, (1921) 
32 C.L.J. 244 = G0 I.C. 864. See Charrington v. Laing, (1873) 8 L.J. 
C.P. 50 ; Wentworth v. LulUn , (1829) 9 B. & C. 850 ; Luveslcy v. 
Gilmore, (I860) C.P. 570. 

5. Tuyyamaalachi v. Rajali, (1911) 10 M. L. T. 326^12 
I.C. 334. 
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Courts will generally relieve a party from a penal 
clause in a compromise decree, where time is not of 
the essence of the contract and where the interests 
of third parties are not affected and especially where 
a too strict adherence to the wording of the com¬ 
promise will defeat ends of justice but the Courts 
will consider whether the default was not wilful and 
whether the defendant performed his obligation 
within a reasonable time. Equity in contracts of 
sale of land is always inclined to presume that 
time for payment of the purchase-money is not 
of the essence of the contract. Where the 
default was caused by the death of the defaulter’s 
mother, the forfeiture was relieved against. 1 In 
Supdu, Dhondu v. Madhav Rao- the consent-decree 
provided that if the plaintiff paid a sum of money 
in a month from September 1917 the defen¬ 
dant was to deliver the land after the harvest in 
February 3 918 and -if the plaintiff failed to pay, 
the defendant was to retain the property, and the 
plaintiff paid the money not within a month but 
in November 1917. It was held that the Court 
had power to relieve against a default of the 
plaintiff on proper terms, in as much as the plain¬ 
tiff paid the money still three months before he 
would get possession under the consent-decree. 
Where the decree provided for the determination of 
the lease on failure to pay rent on or before the 
date fixed for each year, and the decree-holder 
applied for possession on default in a particular year 
the Court was quite competent to relieve against 

forfeiture, provided there was nothing in the circum- 

_ - - - -* — —~——■ --... 

1. Bhecma V enkataramana v. Bommini Qurappa, (1916) 28 
M.L.J. 488=28 1.0. 970 ; Ana Sheik v. Vadivaligia , (1914) M.W.N. 
92=^22 1.0.87. 

2. (1919) 44 Bom. 644. 
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stances of the case to disentitle the tenant to be 
relieved against the consequences of his default. 1 
Where a conditional decree was passed in favour 
of a minor with his mother as his next-friend for 
partition and possession on the plaintiff paying 
certain sums within a certain time with interest at 
12 per cent per annum and the plaintiff paid in 
time the principal but not the interest, it was held 
that as the decree-holder paid a considerable amount 
within time the failure to deposit a very small sum 
of interest along with it was a pure and bona fide 
mistake which could not render the deposit other 
than a substantial compliance with the decree and 
the application for execution should not be disallowed 
on that ground. 2 

Where a compromise-decree provides that out 
of the amount claimed and costs a decree be passed 
for Bs. 400 after deducting Bs. 508 remitted by the 
plaintiff and that the defendant do pay the said 
amount in certain stipulated instalments and that, 
in default of payment of any instalment, the 
whole amount shall become payable at once 
together with the sum remitted, there is no penalty 
whatever. “ The case is primarily an ordinary one 
of discount for prompt payment. When an 
addition to this stipulation which is one merely 
restoring the original principal if the conditions of 
remission are not fulfilled there is a further pro¬ 
vision that interest should be paid on the whole 
amount at 3(% per annum, this provision strictly 

1. Nagappa v. Yenkatrao , (1900) 24 Mad. 265 ; Balambhat v. 
Vviayak, (1911) 35 Bom. 2c9 ; Tuyyawalachi v. Rajali , (1919) 10 
LI.L.T. 326 = 12 I.G. 334. See Appayya v. Mahammad, (1915> 39 Mad. 
834 (whore there were day6 of grace) ; also Syed Ahmed v. 
Magnssite Syndicate Ld. y (1915) 39 Mad. 1049 and also contra Lachi 
Ram v. Jana Esu , (1915) 16 Bom. L.R. 668 = 27 T.C. S30. 

3. Su'itdarlal V. Ram'ckaran , (1884) A.W.N. ISO. 
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comes within the purview of Section 74 of the Con¬ 
tract Act. Having regard to the unconscionable nature 
of the original bargain, the plaintiff is not entitled 
to any interest by way of compensation.” 1 But a 
direction to pay enhanced interest in a decree on 
default of payment before a particular date is not 
a penalty and is therefore enforceable. 2 

It is obligatory on the Court to which an 
application for execution of a decree is presented to 
consider and decide so far as it can do so from the 
record, whether the application is within time or is 
barred by limitation. When the Court has not got 
before it the information necessary to decide the 
question it should compel the applicant to furnish 
such information. Two courses are open to a judg- 
ment-debtor who desires, after an order for execu¬ 
tion has been made without notice to him or on 
notice to him but in his absence, to raise a ques¬ 
tion of limitation. He might either appeal or apply 
for a review of the order of execution. 3 The Court 
to which a decree is sent for execution has jurisdic¬ 
tion to decide whether or not the execution is 
barred by limitation- 4 

1. Jamir Fakir v. Ram Lai , (191G) 32 I.C. 697. 

2. Ratnasami v. Ratnammal, (1914) 27 M.L.J. 388=24 I.C. 

135. 

3. flnmu Rail. Dayal, (1894) 16 All. 390. See also Muhammad 
Husain v. Muzafar, (1905) A.W.N. 237 ; Sheoraj v. Kamtsliar, 
(1902) 24 All. 282 ; Lakshmanan v. Kultayan, (1911) 24 Mad. 669 ; 
Durgadas v. Faqiar, (1906) P.R. 47. 

4. Chhofay Lai v. Puran Mull, (1895) 23 Cal. 39 ; Ocake v. 
Daniel, (1868) 10 W.R. 10 F.B.; See also Khoda v. Hurree, (1870) 2 

* N.W.P. 399; Jassoda Kocr v. The Land Mortgage Batik, (1882) 8 
Cal. 916, 
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CHAPTEK VI 

Inquiry in Execution 

Exclusive jurisdiction in execution—Object of S. 47, C. P. Code- 
Orders under S. 47 are decrees—Application of the section—Two 
essentials under the section—‘Parties to the suit*—Parties to 
suit need not be plaintiff and defendant- Parties to action dis¬ 
missed — Representatives — Alienees from judgment-debtor— 
Co-tenant—Attaching creditor—Official Assignee—Transferee of 
decree—Assignee after decree for injunction—Anction-purchaser 
—Suits by parties or representatives against purchaser—and vice 
versa —S. 47 inapplicable—Eetween competing creditors—Between 
judgment-debtors inter sc—Between party and representative— 
Between rival auction-purchasers—The question must relate to 
execution, discharge or satisfaction—What it is : instances—What 
it is not: instances—Objections to attachment—Excessivo or 
defective execution—Setting aside sales—Delivery of possession— 
Objections to the validity of decree are outside S. 47—Sales 
under Public Demands Recovery Act are outside S. 47—Irregu¬ 
larity in procedure—Court may treat suit as proceeding and 
vice versa —Inquiry into representation. 

The jurisdiction of Courts of execution to 
decide certain questions arising in the course of 
execution is exclusive and the Code of Civil Proce¬ 
dure enacts : 

(1) “ All questions arising between the parties 
to the suit in which the decree was passed, or their 
representatives, and relating to the execution, dis¬ 
charge or satisfaction of the decree, shall be deter¬ 
mined by the Court executing the decree and not by 
a separate suit. 

(2) The Court may, subject to any objection as 
to limitation or jurisdiction, treat a proceeding 
under this section as a suit or a suit as a proceeding 
and may, if necessary, order payment of any addi¬ 
tional court-fees. 

(3) Where a question arises as to whether any 
person is or is not the representative of a party, 
such question shall, for the purposes of this section, 
be determined by the Court. 
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Explanation '.—For the purposes of this section, 
a plaintiff whose suit has been dismissed and a 
defendant against whom a suit has been dismissed, 
are parties to the suit.” 1 

In enacting this rule the intention of the legis¬ 
lature appears to be to dispose of in a single 
litigation all questions in reference to the subject- 
matter of that litigation arising between the parties 
once properly brought before the Court and a liberal 
interpretation ought to be put upon the language. 2 
Being intended for the beneficial purpose of 
checking needless litigation, it is not desirable tp 
limit the operation of the rule- 3 It is of the utmost 

1. S. 47 (=01d Code, S. 244 which ran as follows 

The following questions shall be determined by order of the Court 
executing a decree and not by separate suit (namely):— 

(а) questions regarding the amount of any mesne profits as to 
which the decree has direoted inquiry; 

(б) questions regarding the amount of any mesne profits or interest 
which the decree has made payable in respeot of the subject-matter of 
a suit, between the date of its institution and the execution of deoree, 
or the expiration of three years from the date of the decree: 

(c) any other questions arising between the parties to the suit in 
which the decree was passed, or their representatives, and relating to 
the execution, discharge or satisfaction of the decree or to the stay of 
execution thereof. 

Nothing in this section shall be deemed to bar a separate suit for 
mesne profits accruing between the institution of the first suit and the 
execution of the decree therein, where such profits are not dealt with 
bysuoh decree. 

If a question arises as to who is the' representative of a party for 
the purposes of this seotion, the Court may either stay execution of 
the decree until the question has been determined by a separate suit 
or itself determine the question by an order under this seotion.) 

2. Oauri v. Yig tush war, (1892) 17 Bom. 49; Bhimrao y. 
Aiyappa, (1904) 6 Bom. L R. 697; Ohazidiny. Fakir, (1884) 7 All. 
78; Prosunno Kumar v. Kali Das, (1891) 19 Cal. 683 P. 0. ; Amir 
Chand v. BaJahi Harihar, (1916) 80 M. L. J. 288 = 32 I. 0 854 
P. 0. 

8 . Choudhry v. Mt. Jumaee, (1872) 11 B. L. R. A. 0. 149; 
Bamasami y. Kamtsvaramma, (1900) 23 Mad. 861. 

22 
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importance that all objections to execution should 
be disposed of as cheaply and as speedily as possible 
and Courts in India have always placed a wide and 
liberal construction 1 so as not to drive parties to 
an independent suit, unless the case be clearly 
outside the scope or purview of the section. 2 3 The 
rule has been so framed as to prohibit in a separate 
suit any relief being granted which will interfere 
with the conduct of the execution-proceedings by 
the Court executing the decree. 8 

An order determining any question referred to in 
this section is a ‘decree.’ 4 When therefore an appeal 
is preferred against such an order, it is sufficient to 
attach to the memorandum of appeal a copy of the 
order itself and no copy of the decree need be drawn 
up and even if one has been drawn up it is not 
necessary to attach it to the memorandum of appeal. 5 * 
But when in pursuance of a decree for possession, 
directing under section 212 C. P. Code of 1882 an 
inquiry into mesne-profits, the amount of such 
profits was ascertained, it was held that a final 
decree embodying the amount so ascertained must 
be drawn up and that the time taken to obtain a 

1. Prosotitia Kumar v. Kali Das % (IS92) 19 Cal. 683 (689); 

0$si munnissa v. (1873) 20 W.R. 16*2 ; Qobordhan v. 

Bishan , (1900) 23 All. 11G (118) ; Adhar v. Sh*o Prasad , (1898) 24 
All. 209 ; Gulzari Lai v. Madho Ram , (1904) 2G All. 447 ; Set 
Puiichanun v. Rabia Bibi % (1890) 17 Cal. 711 F. B. ; Uviedmal v. 
Srinath Ray , (1900) 22 Cal. 810; Jamininath v. Dharma Das t 
(1906) 33 Cal. 857. 

2. Azyar v. Asaboddin , (1904) 9 C.W.N. 134 ; Jogcmaya v. 

Thackamoni, (1896) 24 Cal. 473, 4 

3. Laldas v. Kishordas , (1899) 22 Bom. 463 ; Azizan v, Matuk 
Lai, (1893) 21 Cal. 437. 

4. See page 27 su^a. 

5. Khirode Sundari v. Jnan?ndranath t (1901) 6 O.W.N. 283; 

sceQasijn All v. Bhagwanta , (1918) 40 All. 12. 
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copy of the same would be excluded in computing 
the time for appeal- 1 

The questions contemplated by the section must Application of 
be of such a nature that it is possible to suppose that 
but for the section they could have formed the sub¬ 
ject of determination by a separate suit- 2 It covers 
not only cases of proceedings initiated by the decree- 
holder but relates to any application (relating to the 
execution, discharge or satisfaction of the decree) 
including those made by the judgment-debtor. 3 It 
debars a plaintiff from bringing a suit for the de¬ 
termination of a question relating to the execution, 
discharge or satisfaction of a decree which has arisen 
between himself and the defendants as parties to the 
suit in which the decree was obtained, but not to 
debar a defendant from setting up by way of defence 
a matter which relates to the execution, discharge or 
satisfaction of a decree obtained in a suit to which 
he and the plaintiff were parties. It bars a suit 
brought for the determination of certain questions,’ 
but does not bar the trial of any issue involved in 
those questions, if the issue is raised at the instance 
of a defendant in a suit brought against him. 4 

This section applies only to a Court executing 
a decree at the time when an application connected 
with execution is made and does not apply to a 
Court which has fully executed a decree and has 
thereby become functus officio. Where a judgment’ 

1. Qopai Chandra v. PreotuUh, (1904) 32 Cal. 176. See also 
Kedarnath v. Tarini Prasad, (1921) Pat. 168=61 I. 0. 4. 

2. Saiyed ilukhtan v. Husain, (1912) 84 All. 680. 

3. Erusappa v. Commercial and Land Mortgage Bank Ltd,, 

(1899) 22 Mad. 377. See Panoham Lai v. Kishvn Ptrshad, (1910) 

12 O.L.J. 574 = 61.0. 47. 

4. Venkataramana v. Mecnakshisutidaram, (1909) 19 M.L.J, 

1=1 I. C. 193. 
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debtor, pending the execution-proceedings, was gran¬ 
ted permission to examine the state of the accounts, 
but failed to do so and then made a fresh application 
to the Court for the same purpose after the execu¬ 
tion-proceedings had been struck off and the decree 
declared to be satisfied, it was held that the only 
course open to the judgment-debtor was to apply 
for a review of the order declaring the decree as 
satisfied. 1 But if the order recording satisfaction 
was not a judicial order as in the aforesaid case, the 
decision would be different. So where the Court 
passed an order in execution-proceedings stating 
that the case had been disposed of by reason of both 
sides having represented to the Court that the 
decree had been satisfied, it was held that an ap¬ 
plication to allow execution-proceedings to be re¬ 
opened was maintainable under this section on the 
ground that the decree-holder had acted under a 
mistake of calculation in fixing the amount that was 
•due. 2 On this principle when in the case of a 
decree against two or more judgment-debtors the 
decree is executed against one only and is satisfied, 
any question of contribution as between the judgment- 
debtors inter se is outside the scope of this seciion 
and must be determined by a regular suit. 9 

I 

To invoke the operation of this section, the 
question must arise between the parties to the suit 
or their representatives and it must relate to the 
execution, discharge or satisfaction of the decree and 

1. Fakaruddin v. Official Trustee of Bengal^ (1884) 10 Cal, 
688 ; Chowdhri Gurumukh v. Ml. Mirza , (1901) P. L. R. 101; See 
also Nizam Din v. Shag at(1921) 60 I. 0. 516. But see Panna Lai 
v. Chakkan Singh , (1907) *1 A.L.J. 142. 

2. Nilratan v. flaw Hutton , (1901) 5 C.W.N. 627. Sei also 
Jagannath v. Jaladhar , (19l7) 26 iC. L. J. 317=40 I. C. 839. 

3. Rdm Silvan v. Janki Pande , (1895) 18 All. 106. 
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if these two conditions exist, a separate suit is bar¬ 
red. 1 

The expression ‘ parties to the suit’ must in 
contradistinction to ‘ representatives ’ be confined 
to those whose names are on record at the date of 
the decree. If a defendant dies before decree and 
his legal representative is added before the passing 
of the decree, the latter would be a ‘ party ’ to the 
suit, but if a legal representative is brought on 
record on the death of the defendant after decree, 
he would only be a' ‘ representative.’ 

Where a widow was a party to the decree 
under which a house was sought to be sold, a suit 
by her for a declaration of a right of residence in it 
is barred under this section. 3 A suit against the 
widow of a deceased Hindu as the latter’s repre¬ 
sentative for recovery of a decree-debt from the 
specific property of the deceased in her possession is 
barred. 3 Where in a suit for partition and account 
between co-sharers, the liability of some of the 
defendants is determined and a decree is passed 
against them not only in favour of the plaintiff, but 
also in favour of one of the defendants in that suit, 
a fresh suit cannot be maintained by that defendant 
for enforcing his claim under that decree. 4 An 
order passed on an application by the judgment- 
debtor objecting to the sale of properties in execution 
of a decree is as between the parties to the suit an 
order under Section 47 and appealable, though it 
disposes of objections made by third parties to the 

- - ——M-l—^. 

1. Bee Jainulabdin v. Krishna Chtttiar, (1931) 41 M L J. 120 

=63 I. C. 200. 1 

2. Malhra Singh v. Kushal Devi, (1918) P.L.R. 134=19 1,0 
92. 

3. Mohim Chandra v. Mohendra Kumar , (1920) 57 I.C. 905. 

4. Kristo Das v. Bchari Lai, (1920) 57 I.C. 900. 


‘Parties to the 
suit.’ 



i 74 


THE LAW OF EXECUTION 


delivery of possession. 1 A suit for a declaration 
that the properties belong to the plaintiff's judgment- 
debtor is not maintainable, where the application 
for execution has been dismissed on the ground that 
the defendant is not the legal representative of the 
judgment-debtor, though such a suit may lie if a 
declaration that the defendant is such legal repre¬ 
sentative has been prayed for. 2 

A defaulting purchaser is not a party 3 and a 
bidder at a court-sale is not a party or his represep- 
tative. 4 They have therefore no right of appeal 
against an order made under Section 47. An order 
under Order 21 rule 93 for repayment of purchase- 


money to a third party purchaser at court-sale 
which is subsequently set aside at the instance of 
a judgment-debtor is not a question between the 
parties to the suit, relating to the execution, dis¬ 
charge or satisfaction of the decree, as it does not 
affect the rights and liabilities of the decree-holder 
and the judgment-debtor inter se and is conse¬ 
quently not appealable. 5 

Where to avoid seizure of moveables in execu¬ 
tion of a decree against a stranger, a person pays 
the decree-amount and applies for the return of the 
money, the claim cannot be determined in execution, 
as the claimant is neither a party nor a representa¬ 
tive and must only be enforced by a regular suit. 6 


1. Murtigcsa v. Sa7na Goundou, (1915; 31 I.C. 102. 

2. Panthal Parkuvi ilankoofhil v. Kalath Chandti Eutti , (1912) 
MAV.N. 40 = 15 I.C. 224. 


3. Parbat v. Bindraj , (1912) 7 NX.R. 134 = 12 I.C. 360. 

4. Baja of Bcbbili v. Akclla Suryanarayana> (1919) 42 
Wad. 776. 

5. Krhhua Bhvjati v. V(nkatasuwhp, (1916) 3 L. W. 1C5 = 
35 I.C. 235. 

G. Jani Mahomed v. Manthar , (1910) 9 S.L.R. 213 = 34 1 .C. 
492. See almost for a converse case, KaUu v. Abdullah, (1920) 42 
All. 394. 
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Where moveables attached in execution of a decree 
were left with the decree-holder as the depository 
and when the judgment-debtor applied for their 
production, the decree-holder alleged that under 
an oral order of the Court the moveables were deli¬ 
vered to the judgment-debtor’s brother, a suit by the 
judgment-debtor against the decree-holder for dama¬ 
ges for wrongful detention was maintainable, 
because the suit was not instituted against the 
decree-holder as such or against a party to the suit 
but being a suit against a depository who set up no 
right to the property deposited it was outside the 
scope of Section 47. 1 

When in a suit for sale on a mortgage of several 
properties, a person, who was impleaded as a puisne 
mortgagee of some, objected to the sale of another 
property on the ground of his purchase at a revenue 
sale, it was held that in doing so, he was not a party 
to the suit within the meaning of Section 47 and no 
appeal lay against the order overruling his objec¬ 
tion. 2 Where a puisne mortgagee was a party to a 
suit by the prior mortgagee and a decree was passed 
under Section 88 of the Transfer of Property Act 
which made no mention of the puisne mortgagee’s 
right to redeem and the property was sold privately 
after order absolute and the puisne mortgagee 
brought the present suit for redemption, the 
suit was not barred by Section 47, as the prior 
decree did not provide for the working out of the 
rights of the puisne mortgagee and even if the 
decree provided for redemption of the puisne mort¬ 
gagee, Section 47 would not be a bar. 8 

1. Sitaram v. Donger Singh, (1921) 59 I. 0. 477 . 

r sham Ld v. Amar Prasad, (1917) 2 Pat. L.J. 219=89 
I. O. G56. 

8 . Brahmanandam Vsnkala Lakshminarayana y. 

V«nkayya, (1918) M.W.N, 902=49 1.0. 466. 
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Parties to 
suit need not 
be plaintiff 
and defendant. 


Parties to 

action 

dismissed. 


The expression ‘between the parties to the suit’ 
means parties opposed to one another and not 
necessarily those who are plaintiff and defendant 
in the suit. In execution of a mortgage-decree an 
order passed as between two co-defendants that a 
certain item of property should be brought to sale 
first falls within the purview of Section 47 and is 
therefore appealable. 1 The question as to the 
genuineness of the purchase of a decree arising bet¬ 
ween the purchaser who applied for execution on 
the substitution of his name as decree-holder and a 
judgment-creditor of the decree-holder who having 
attached the decree opposes the application comes 
within this section and the order is appealable as a 
decree, even though the judgment-debtor does not 
take any part in the dispute. 2 

Under the Code of 1882, there was a difference 
of opinion, whether a person whose suit.has been 
dismissed or ago.inst whom a suit has been dismiss¬ 
ed could, 3 or could not 4 be considered as being 
party to the suit ’ within the meaning of section 
244 and the explanation in the present Code adopts 


1. Mangayya v. Sriramulu, (1913; 24 M.L.J. 477 = 19 I.C. 448; 
see also Masahar v. Htissain, (1913) 18 I.C. 312. 

2. Mohan Mozumiar v. Surendar Chandar, (1916) 20 C.W.N 
079= 32 I.C. 524. 


3. Masih-ullah v. Ki/ayati, (1893) A.W.N. 67; Jangi Nath v. 
Phuiulo, (1888) 11 All. 74 ; Mukarrab v. Earmatiunnissa, (1895) 
18 All. 52; Qour Kishore v. Mahomed, (1868) 10 W.R, 191; 
Kameshwar v. Run Bahadur, (1886) 12 Cal. 458 ; Nagamuthu v. 
Savarimuthu, (1891) 15 Mad. 226. 

4. Kalka v. Basant, (1901) 23 All. 346 ; bhco Pargash v. 
Naioab Singh, (1910) 32 All. 321; Rahimuddin v. Lolia Mcah, (1905) 
29 Cal. 696 ; Ram Pershad v. Jagannatli, (1903) 30 Cal. 134; 
Dheo Pargas v. Nawab, (1910) 7 A.L.J. 264 = 5 I.C. 496. See also 
Chowdhry v. Jumaet, (1872) 11 B.L.R. 149 ; Gadicherla China 
Sceiayya v. Gadicherla Sectayya, (1897) 21 Mad. 45 ; Ramasamiv. 
Kameswaramma, (1900) 23 Mad. 361 F.B. ; Goiori v. Vigtieshur, 
(1893) 17 Bom. 49 ; Sankaravadiuammal v. Kumarasamya, (1885) 
8 Mad. 473 ; Vibhudayriya v. Vidianatha, (1898) 22 Mad. 131. 
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the view that he continues to be a party for 
the purpose of S 47 . 1 In Abdul Sac v. Sundara 
Mudaliar , 2 the Full Bench of the Madras High 
Court discussed the question. There in a suit 
where a defendant claimed under a paramount 
title the Court held that he was not a necessary 
party and dismissed the suit against him. In an 
application for re-delivery by that defendant after 
unlawful eviction, it was held that the proper 
order to pass in a case where a Court holds that 
a defendant had been wrongly impleaded as a 
party was not to dismiss the suit as against him 
but to strike out his name from the record as 
provided by order I, rule 10 ( 2 ), Civil Procedure 
Code, that such a defendant was not a ‘ party to 
the suit ’ within the meaning of section 47 , and 
the appeal to the District Court was therefore 
incompetent; and, that an executing Court was 
not confined to the terms of the decree in the suit 
but was entitled to look into the pleadings and 
the judgment in the case and find out the real 
cause of the dismissal of the suit as against the 
defendant., . 

!l Siveuantba v. Suppan, (1910) 82 1.0. 769 ; Muhammad v, 
Rom Dial, (1915) P.L.R. 35=28 I.O.; 14; Data Din v. Nanku, 
(1918) 16 A.L.J, 762=47, 1.0. 864; Abdul Karim v. Thambusami, 
(1917);M.W.N. 92 = 37 1.0.; Vallabha Valia v. V. M. Kcvilakalh 

(1925) Mad. 1133. 

• •* * » 1 » « • ' * 

2. 54 Mad. 81 F. B. (approving Krishnappa v. Pcriaswami, 
40 Mad. 964 aDd disapproving Selhu v. Rnmaswami., 49 Mad. 494 . 

. Saida Ahmed v Raza Uvssain, (1932) A.L.J. 1036 ; Ut, Prabhavali 
Kuar v. Phulmani, (1934) Pat. 281 ; W. Kola v. Ma Hnin U 
6 Rang. 110; Jufisthi v. Lakshmana, (1933) Mad. 435=146 I.C* 
476 ; Chottclal v. Bhagwandas, (1933) Nag. 246 ; Sannamma v. 
Radhabhayi, ( ) 41 Mad. 418 P.B. Seo Sham Lai v. Amor Prasad, 

(1917) 2 Pat. L.J. 219=39 I.C-i 666; Javma Prasad v. Ratn Dularoe , 
(1919) 62 1.0. 187; Laxmati, v. Ga,upal, (1919) 62 1.0. 736. 
Eanhaiya Lai v.’ Lachhi, (1924) 80 1.0. 470, -•> ’ 
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A minor represented by a married women or one 
having an adverse interest is not such a party. 1 

All questions relating to the execution of the 
decree between the parties to the decree but 
also their representatives fall within this section. 
The word ‘ representative ’ only means a peson 
who succeeds to the right of any of the parties 
to the suit after the decree is passed ; if such 
rights are transferred by a party to the suit before 
the decree and if the transferee is made a party 
to the suit before the decree, then he comes with¬ 
in the words ‘ parties to the suit \ 2 3 4 The term 
‘ representative ’ includes not merely ‘legal repre¬ 
sentatives ’ in the sense of heirs, executors or 
administrators but * representatives in interest \ 8 
To determine whether a particular person is a 
representative of a party to a suit, the two tests 
to be applied are, first, whether any portion of 
the inteiest of the decree-holder or of the judg¬ 
ment-debtor has by act ot parties or by opera¬ 
tion of law vested in the person who is sought to 
be treated as representative and second, if there 
is a devolution of interest, whether so far as such 
interest is concerned that person is barred by 
the decree."' 

So the purchaser by private sale of the rights of 
a mortgagor, 5 or a second mortgagee who takes his 
mortgage during the pendency of a suit on the first 
mortgage, 6 is the mortgagor’s representative. If 


1. Rahidunnissa v. Muhammad , (1909) 31 All. 572 P.C. 

2. Kameshwar v. Run Bahadur t (I 860 ) 18 Cal. 458. 

3. Islian Cliundcr v. Run Bahadur , (1897) 24 Cal. 02 F.B.; 
Gulzari Lai v. Madlioram . (1904) 26 All. 447 ; Vtyindra Mnthuv. # 
Mayanandan , (1920) 43 Mad. 112(119); Sr xmalai Nissa Dibi v. 
Hadhn Kishorc % (1906) If O.W.N. 312; Swaminatha v. Vaxdyanatlia 
(1905) 21 Mad. 405 P.B. ; Clulliar b irm v. Teo Ee San , (1927) 5 
Rang. 393; Vcrhomal v. Tahilram , (1935) Sind. 214. 

4. Ajf'dhya v. Harotcar , (1909) 9 C.L.J. 485 = 1 l.C. 213; 
pcary Lai v. Chanaicharu , (19C0) 11 C.W.N. 163. 

5. Janhi rrasad v. Ulfat Ali % (1894) 16 All. 284. 

G. SIiqo Naraiu v. Chunni Lal % (1900) 22 All. 243. 
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in the course of a suit, an attachment has been effect¬ 
ed of specific property, any person claiming an 
interest in'such property, created after such attach¬ 
ment, but not before, 1 such as a lessee, 2 mortgagee, 8 
or a purchaser, 4 is a representative of the judgment- 
debtor and claims as against him in respect thereof 
in that suit must be decided only in execution. 

Subsequent mortgagees who bad foreclosed their 

• 

mortgage of certain properties included in a previ¬ 
ous mortgage, applied, when the previous mortgagee 
asked for sale of the property in execution of his 
own decree, to have the properties excluded from 
the execution-sale and gob an order in their favour- 
On appeal it was held that the petitioners were 
representatives of the judgment-debtor within 
the meaning of Section 47 and the Court had 
jurisdiction to exclude the properties from the pre¬ 
sent execution-sale under Sections 56 and 81 of the 
Transfer of Property Act and the order was a dec¬ 
ree and as such appealable. 5 

A purchaser by private sale of immovable pro¬ 
perty from the judgment-debtor is not a represen¬ 
tative of the judgment-debtor under the sale, where 
the decree against the judgment-debtor is a simple 

1. Devi Das y. Nalhu Mai, (1917) P.L.R. 122 = 39 I.C. 772 ; 
Ramdehal v. Jogindra Prasad, (1921) Pat. 151. 

2. Mathcwson v. Qobardhan, (1901) 28 Cal. 492. 

3. Paramananda v. Mahabecr, (1897) 20 Mad. 378; Narayana- 
stoami v. Seshappa Iyer, (J 907) 17 M.L.J. 321; Kukkil Karuna- 
karam v. P. Narayana, (1908) 4 M.L.T. 85. 

4. Laljiv.Nand Kishore, (1879) 19 All. 332; Uivarama v. 
Somasundara, (1904) 28 Mad. 1)9; Gur Prasad y. Ram Lai, (1699) 
21 All. 20 ; Sadho v. Abhtnaivdan, (1903) 26 All. 101; Akhoy Kumar 
V. Bejoy Chand, (1902) 29 Cal. 813; Deoba y. Laxman, (1918) 44 
1.0. 978 ; Kuppanna v. Kumar a, (1909) 34 Mad. 450 ; Qobardhan 
v, Bishan Prasad, (1900) 28 All. 116 (case of a purchaser by leave 
granted under O. 21 r. 83). See S. 64 O.P.O. 

6. Tara Prasanna v. Nilmoni, (1914) 41 Cal. 418, 
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money decree and creates no charge upon specific 
property, 1 and an objection by him to the attachment, 
if disallowed, can be reiteratad by a regular action. 2 
A purchaser of the property of the judgment- 
debtor during the pendency of an attachment sub¬ 
sequently set aside cannot be deemed to be the repre¬ 
sentative of the judgment-debtor and a suit against 
such purchaser by the decree-holder is not barred. 3 
A purchaser from the heirs of a deceased debtor 
is not a representative of the vendor, so as to bar his 
suit for possession against the decree-holder who 
had purchased the property, after the prior sale, in 
execution of his own decree. 4 A person who claims 
adversely to the judgment-debtor 3 such as a mort¬ 
gagee who objects to an attachment 0 is not his 
representative. An assignee of a judgment-debtor, 
the assignment having been previous to the suit, is 
not a representative of the debtor, so as to entitle 
him to appeal against an order disallowing his 
objection to the decree-holder proceeding against 
the assigned properties in execution- 7 A collusive 
purchaser of the equity of redemption whose pur- 

1. Mculho Das v. liamji, (1894) 16 All. 286 ; Baldeo v. Madan 
Mohan, (1900) A.W.N. 107 ; Shirr am v. Jiva, (1899) 13 Bom. 34 ; 
Rashbchari v. Surnomoycc, (1881) 7 Cal. 403 ; Kalihumar v. Srimali 
Misrifan, (1911) 15 C.W.N. 711=9 I C. 307 (sale); KhasiRaov. 
Mohammad Ali, (1920) 56 I.C. 809; Bhatnplol v. Arhatah , (1912) 
P.R. 64 = 14 I. C. 40 (gift). See also Minikshi v. Chinnappa, 
(1901) 24 Mad. 639; Arasayce v. SokkaJinga , (1916) 3 L.W. 289 = 
33 I.C. 84. 

2. Bhatnplol v. Arhatah, (1912) P.R. 64 = 14 I.C. 40; Ishan 
Chunder v. Beni Madhub , (1897) 24 Cal. 62 ; Dwar Buksh v. Fatik 
Jali, (1899) 26 Cal. 250. 

3. . Hafiz v. Hafiz, (1909) 32 All. 129. 

4. Kali Kumar v. Missi Jan, (1911) 15C.W.N.711 = 9 I.C. 307. 

5. Muhamma I v. Lalta Dei, (1906) A.W N. 62 ; Ram Narain 
v. DwarkanatJi, (1900) 27 Cal. 264. 

6 . Mating Thaw v. Mating Hla , (1917) 3S I.C. 414. 

7 f Rashbehary v. Maharani Surnomoyee , (1881) 7 Cal. 4Q3. 
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chase has been declared to be such has no locus 
standi to maintain an objection under Section 47 
to the execution of a mortgage-decree as a repre¬ 
sentative of the judgment-debtor. 1 

An unrecorded co-sbarer in a tenancy is not a 
representative of the recorded tenant. Therefore 
where an application is made by an unrecorded 
co-sharer for setting aside a sale on the ground that 
the judgment-debtor, the recorded tenant, had pur¬ 
chased the holding through another person and the 
Court sets aside the sale, the order does not fall 
under Section 47 and as such not appealable. 2 

A person attaching a decree is a representative 
of the decree-holder and in any case is entitled to 
enforce execution of the decree which he has at¬ 
tached. 8 Where a person after attaching a decree 
obtained leave to bid at the sale of land ordered to 
be sold in execution and to set off the purchase- 
money against the money due under the decree 
and became purchaser for a sum less than the 
amount due under the decree, and the Court made 

an order setting aside the sale and ordered a re- 

# 

sale on the ground that the purchaser had not 
paid the full amount due on his purchase within 
the time limited, he had a right of appeal, the ques¬ 
tion being one between the judgment-debtor and 
himself as the representative of the decree-holder 
and no revision was allowed. 4 In another case. 5 
the respondent having attached the decree in O.S- 5 

1. Tarangini v. Baikuntlianath, (1917) 42 1.0. 1. 

2. Joytara v.Ram Krishna, (1909) 15 C.W.N. 512=7 1.0. 769; 
Roghu Singh v. Atari Singh, (1894) 21 Cal. 825 ; Harabandhu v. 
Harish Chandra, (1898) 3. O.W.N. 184. 

3. Peary Mohun v. Rameih Chunder, (1888) 16 Cal. 871. 

4. Sah Man Mull v. Kanagasabapalhi, (1892) 16 Mad. 20. 

6 . Krishnan v. Venkatapathi, (1905) 29 Mad. 318. Seo also 
Veyindra Mulhu v. Maya Nadan, (1920) 43 Mad. 107 (121) F.B. 


Co-tenant. 
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of 1900 in execution of a decree he held against the 
plaintiffs applied in execution for realisation of the 
decree amount in O-S. 5 by sale of the properties 
directed to be sold under the decree. The 1st defen¬ 
dant objected inter alia that the sale should not be 
for the whole amount but that he should be allowed 
to set off against the amount decreed in O. S. 5. It 
was held that the matter fell under Section 47. 

There is a difference of opinion on the question 
whether the official assignee is 1 or is not 2 a repre¬ 
sentative of an insolvent judgment-debtor, but when 
once we see that on the passing of the order of 
adjudication, the civil status of the judgment-debtor 
becomes suspended and the assignee of his estate 
takes his place, the better opinion is that he is such a 
representative. 

A transferee of a decree is a representative qua 
the decree of the party to the suit under whom he 
immediately or by mesne assignment in writing or 
by operation of law has derived title to the decree 
in the suit. 3 So is a transferee from a transferee. 4 
Where therefore a Court decides upon the appli¬ 
cation of the transferee for execution of a decree 
that he is not a proper transferee or although he is 
a transferee he is not a representative of the party 
to the suit or bis transfer was benami for the 

___ 9 -. 

1. Millar v. Lukliimoni, (1901) 28 Cal. 419. 

2. Kashi Frasad v. Miller, (1885) 7 All. 752; Chandmull\. 
Ranee Soondery, (1894) 22 Cal. 259; Sardarmtil v. Arandayal, 
(189G) 21 Bom. 205 ; Grey v. Hazan Lai, (1908) 30 All. 486. 

3. Badri Narain v. Jai Kishcn, (1894) 16 All. 483; Purina- 
nanddas v. Vallabdas, (1887) 11 Bom. 506; Subbathayammal v. 
Chidambaram, (1902) 25 Mad. 383 ; Sitaramasicami v. Lakshmi 
Narasimha, (1918) 41 Mad. 510 (512) ; Tamcshur v. Thakur, (1903) 
25 All. 443; Duar Baksli v. Fatik, (1894) 26 Cal. 250 ; Gangadas 
v. Yakub Ali, (1900) 27 Cal. 670. 

4. Gangadas v. Yakub Ali, (1900) 27 Cal. 670. 
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judgment-debtor or that by reason of limitation he 
is not entitled to obtain execution of the decree, the 
question falls under Section 47. 1 

Where A obtained a decree against B restraining Assignees 
him from obstructing A in the exercise of his right of for 

way to his land over B’s land, and after the decree injunction, 
was passed, A sold the land to C, and was again 
obstructed by B, it was held that a regular suit 
was not barred on the ground that C was a re¬ 
presentative of A, because the injunction did not 
run with the land and so far there could be no re¬ 


presentation, within the meaning of Section 47. 9 
In a converse case, when after the plaintiff’s decree 
for injunction restraining the defendant in his user 
of a piece of land, the land has been sold away in 
execution of another decree against the defendant 
and the purchaser obtained possession in pursuance 
of that sale, the purchaser cannot be made a 
party to the execution-proceedings, in the place of 
or along with the defendant, because an injunction 
does not run with the laud. 3 But this rule does 


not apply when there is a devolution on death. 
Where the plaintiff obtained a decree against the 
defendant, restraining the latter from obstructing 
the access of light and air through windows and 
applied for removal of o bstruction in execution, the 

- 1, B “ dri Nart * ifi v. Jai Kishcn, (1894) 16 All. 483 ; Mohim 
Mohan Surmdra, (1916) 20C.W.N. 679=32 1.0. 524; Venkata- 
r atnam v.Annabattula, (1915) 2 L. W. 109 = 26 I. 0. 944 ; Muthiah 

Tinom « (19 ‘ 21) 44 Mad ‘ 919; ° ul Muhammad v. Bandu 
(1920) 56 I. 0. 461 ; Kashi v. Union Bank of India, (1919) 41 All* 

432; Chogmal v. Govind Pcrshad, (1901)15 C.P.L.R. 69; Dcoii v 

tonclurdass, (1889, 4 C.P.L.R. 18S ; Sec further Ohapter on 
Applicants sou Execution post. L 


2. Jamselji v. Bari Dayal, (1907) 32 Bora. 131. 

3. Dahyabhai v. Bapalat, (1901) 26 Bom. 140 ; Ft that v 

t™T mt f 0 ? 1 Bom - LR 854 ^ Attorney-General v. Binning, 
ham Tame Sfc. Drainage Board, (1881) 17 Ch. D. C85. 
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Ishan 
Chufukr v. 
Beni 
Madhub . 


proceedings would be continued on the death of the 
defendant, by bringing his son or heir on record as 
his legal representative. 1 

Whether the auction-purchaser is a representa¬ 
tive of the decree-holder or the judgment-debtor has 
been a question of serious controversy. Where the 
purchaser is the decree-holder himself, he is debar¬ 
red from instituting a regular suit for possession 
and an assignee from the purchaser as his repre¬ 
sentative is subject to the same disability. The 
High Court of Allahabad takes a different view 
and says that the decree-holder loses his character 
as such when he becomes an auction-purchaser and 
it is in the latter capacity that he will appear for 
recovery of possession, by application or by a suit. 2 
Where the auction-purchaser is a stranger the 
question of his representation has not been decided 
with any uniformity of opinion. 

In Calcutta, an auction-purchaser is held to be a 
representative of the judgment-debtor, so far as the 
interest of tbe judgment-debtor is affected by the 
decree. In Ishan Chunder v. Beni Madhub 9 , 
Banerjee J. said “ It is only where the purchaser of 
the judgment-debtor’s property is, so far as such 
property is concerned, bound by the decree, that 
the purchaser according to the applicant’s con¬ 
tention should be held to come within the meaning 
of the term and in such a case it is difficult 
on principle to maintain that the purchaser is not 
a representative in interest of the judgment-debtor 
or to deny hi in a hearing if he has any objection 
to urge against the execution. He is bound by the 

1. Sakarlal v. Bai Parvatibai , (1901) 26 Bom. 253. 

2. Dani Ram v. Chaturbhnj> (1899V22 All. 86. 

3. (1S97) 24 Cal. 02 F.13. (overruling Narain v. Gregory, (J867) 
8 W.R. 304 and Gour Sunolar v. Horn Chuudcr, (1884) 1G Cal. 365). 
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decree and is affected by the execution-proceedings 
so far as they relate to the property purchased by 
him while, on the other hand, the party who stands 
on the record as the judgment-debtor, may be 
wholly unconcerned so far as the execution goes 
against such property, for the simple reason that he 
has no longer any interest in it. In such a case the 
execution is really proceeding against the purchaser, 
though nominally against the judgment-debtor on 
the record; and to allow it to go on without hearing 
the objections of the purchaser when he may be 
prepared to show that execution ought not to 
proceed as prayed, by reason of the decree being 
barred or satisfied, or for any other good reason, 
would be to take a course fraught with such mani¬ 
fest hardship to the purchaser that I should hesitate 
to affirm it as correct, unless the law was quite clear 
on the point ...It is true that an execution-purchaser 
makes his purchase, not from the judgment-debtor 
and often against his wish and he is not bound by 
some of the acts of the judgment-debtor, such as 
alienations made by the latter to defeat the decree ; 
but that does not show that his rights are not derived 
from the judgment-debtor, or that he is not the 
representative in interest of the judgment-debtor in 
any sense or for any purpose. Even a purchaser 
at a private sale is not bound by any prior alienation 
made by the vendor to defraud him (see section 53 
of the Transfer of Property Act); but that does not 
show that such purchaser is not a representative in 
interest of the vendor.” So where the first mort¬ 
gagee proceeds to sell the property in execution of 
his decree, a purchaser in execution of a decree on 
the second mortgage is a representative of the 

judgment-debtor and as such entitled to deposit the 

24 
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Gulzari Lai 
v Madho 
Ram. 


amount due under the decree and avert the sale. 1 
A purchaser of a fragment of the equity of redemp¬ 
tion after the decree is a representative of the 
judgment-debtor, whether he acquired his interest 
under a private purchase or by a judicial sale. 2 The 
purchaser in execution of a decree against an un¬ 
registered transferee of an occupancy-holding, being 
bound by a subsequent rent-decree against the 
recorded tenant, is his representative and is entitled 
to get the sale which took place in execution of the 
decree against the recorded tenant set aside. 3 This 
view w’as followed in Patna. If an occupancy¬ 
holding not transferable by custom is sold in exe¬ 
cution of a decree against the judgment-debtor, and 
the purchaser is dispossessed, he must apply for 
restoration of possession under Section 47 because 
be is a representative of the judgment-debtor. 4 

In G ulzari Lai v. Madlio Ram 5 a Full Bench of 
the High Court of Allahabad approved of the view 
taken in Calcutta. There the purchaser of the 
judgment-debtor’s property under a money-decree 
instituted a suit against the holder of a decree 
on a mortgage of the same property, to declare 

1. liadhakishun v. Bcmohandra , (1907) 11 C. W. N. 495. 

2. Ajodhya Roy v. Harowar Roy t (1909) 9 C. L. J. 485=1 
I. C. 213. 

3. Surendra v. Gopisundari, (1915) 32 Cal. 1031; Dayamoy v. 
Ananda Mohan , (1915) 42 Cal. 172 F. B.; Azgar All v. Asaboddin , 
(1904) 9 C. W. N. 134; Gopinath v. Sajani Kantha, (1905) 10 C. W. 
N. 240; Sri)nati Nissa* Dili v. Rad/ia Kishorc, (1906) 11 0. \V. 
N. 312 ; Frosnnno Kumar v. Bama Churn t (1909) 13 0. W. N. 
052 =3 1. C, 461 ; Hardan v. Girish Chandra , (1909) 13 C. W. N. 
98 = 4 I. C. 326; Kalicharan v. Gauri Sankar, (1915) 27 I. 0. 431; 
Bhupcmlra v. Upcndra. (1909) 3 I. C. 39. 

4. Bhikhia v. Birj Bihar i, (1917) 2 Pat L. J. 478 = 42 I. C. 
526 ; Panchratan v. Rain Sahay , (1918) 3 Pat. L. J. 579 = 43 I. C. 
969 (and not uuder Older 21 rule 100). 

5. (1904) 26 All. 447 F. B., dissenting from Sabhajii v. Sri 
Copal (1894) 17 All. 22 F. B. 
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that the mortgagees were precluded under the 
terms of their bond from selling that particular 
property in the first instance. The Court held that a 
regular suit was barred under Section 47 and said 
that an auction-purchaser at a sale held in execution 
of a simple money-decree against a judgment- 
debtor whose property had been ordered to be sold 
at the suit of mortgagees in a mortgage suit was a 
representative of the judgment-debtor and Banerji 
J. added that “ every purchaser of the judgment- 
debtor’s interest who is bound by the decree is a 
representative of the judgment-debtor whether he is 
a purchaser under a private sale from the judgment- 
debtor or a purchaser at a compulsory sale held in 
execution of a decree obtained against the judg¬ 
ment-debtor and there is no distinction between the 
case of a purchaser under a private sale and an 
auction-purchaser, provided that the decree in 
execution can be enforced against him." 1 

In Madras there was considerable conflict of 
opinion on the question whether the auction-pur¬ 
chaser is a representative of the decree-holder 2 or 
is not 8 and whether the auction-purchaser is a 
representative of the judgment-debtor 4 or not. 5 

1. See also Lalji y. Nand Kishore, (1897) 19 All. 832 ; Garur- 
dhuj y. Baiju Mol, (1905) 28 All. 337. 

2. Kasinatha y. Uthumansa, (1902) 25 Mad. 529 ; Sandhu y. 
Hussain ,* (1905) 28 Mad. 87 ; Arthanari y. Nagoji, (1912) M.W.N. 
513=14 I.C. 836 ; Manickka v. Rajagopala, (1907) 30 Mad. 507. 

8. Krishna Salapasti y. Saraswalula Sambasiva, (1908) 31 
Mad. 177; Nadamuni Narayanan. Veerabhadra, (1911) 34 Mad. 
417; Subbamma v. Chennayya, (1918) 41 Mad. 467. 

4. Paratnananda y. Mahabcer, (1897) 20 Mad. 378 ; Sivarama 
v. 8omasunddra i (1905) 28 Mad. 149 ; Kuppanna v. Kumara Kavuti- 
dan, (1911) 34 Mad. 460 ; Narayanaswami y. Scsliappicr, (1907) 17 
M.L.J. 321. See also Krishna Satapasti y. Sarasvalula Sambasiva, 
(1908) 31 Mad. 177 ; Subbamma v. Chennayya, (1918) 41 Mad. 467 ; 
ShinbaQamuthu v. Vadvganatham, (1 917) M.W.N. 861 =42 LO. 552. 

5. Nadamuni Narayana y. Veerabhadra, (1911) 34 Mad. 417 ; 


Vcyindra 
Muthu v. 
Maya Nadan, 
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The case-law was examined by the Full Bench in 
Veymdra Muthu v. Maya Nadan. 1 There the claims 
of the decree-holder who was the purchaser of the 
disputed property in execution of a money-decree and 
of his vendee having been disallowed as against the 
purchasers under a mortgage-decree, one of them 
being the decree-holder himself with respect to a 
part of the property, the puichaserof the other part 
being a stranger, the question arose whether the 
order of the lower Court came within the purview 
of Section 47 and was therefore appealable. The 
conflict of judicial opinion was deplored and the 
following questions were referred to the Full Bench: 
(i) Whether a purchaser at a sale held in execution 
of a money-decree is a representative of a party and 
it so, of which party, for the purpose of inquiry 
into a question relating to the execution of (a) that 
money decree, or (b) any other decree affecting the 
purchaser property and against the same judgment- 
debtor; (ii) Whether a purchaser from a decree-holder 
purchased under a money-decree is a representative 
uf a party for either of these purposes and if so, of 
which ; (iii) Whether a stranger purchaser at a sale 
in execution of a mortgage-decree is the representa¬ 
tive of a patty, if so, of which. In answer to these 
questions, the learned judges thus laid down the law. 
All questions affecting a purchaser of the interest 
of the judgment-debtor in the property which is either 
affected by the decree or is sold under a money- 
decree are to be decided in execution between the 
parties interested, if the purchase was after the 

(followed in Thangavelu v. Mahomgil Ibrahim , (1916) 3 L.W. 377 = 
34 l.C. 769; Arasayee v. Sokkalinga, (1916) 1 M.W.N. *297 : at least 
in cases where the decree does not mention or affect the property). See 
also Kasluri v. Arunachalam, (191G) 1 M.W.N. 195 = 34 J.C« 350. 

1. (1920) 43 Mad. 107 P. P, 
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institution of the suit, whether at a private sale or at 
a sale in execution of a money-decree against the 
defendant. Whether the purchaser in the one case 
or the auction-purchaser in the other is to be 
regarded as the representative of the judgment- 
debtor or the decree-holder depends upon the nature 
of the question raised and who the contesting party 
is. If the points for decision in an application 
before the executing Court relate to the rival rights 
of the decree-holder and the judgment-debtor, and 
also relate to execution, discharge, satisfaction of the 
decree, they should be dealt with in execution and 
not by a separate suit. On this principle, a person 
who purchases property in execution of a money- 
decree against the judgment-debtor will as a repre¬ 
sentative of the judment-debtor be entitled to apply 
for entering up satisfaction of a decree affecting the 

property which would otherwise endanger his right 
to it. 1 


According to the High Court of Bombay the 
auction-purchaser is not a representative of the 
decree-holder or the judgment-debtor. 2 So in Nar- 
singbhat v. Bandu Krishna 3 the contest was between 
the purchaser under a maintenance-decree and the 
purchaser under a mortgage-decree of the same 


property. The latter applied for possession, ai 

1. Mafharasappa v. Muthuchettiyar, (1919) 9 L.W. 59G = 
1.0. 931. See also Panduranga v. Vythilinga, (1907} SO Mad 5 
Jatnuiabdin v. Krishna Chettiar, (1921) 41 M.L.J. 120=631 0 *2C 
Mamcka v. Parasurama, (1920) M.W.N 787 = 59 1.0. 894 (is a rep 
sentative against whom proceedings can be taken under S. 146 0 P G 

2. Shivram v. Jitu, (1888) 13 Bom. 34; Vishvanalh v. Subrat 
(1820) 15 Bom. 290; Maganlalv. Doshi, (1901) 25 Bom 631 • Ook 
swghv. Kisansingh, (1910) 34 Bom. 546; Nar ay an v. Umbar (19] 

45 Bom! 812.' 8 ° 7_ 10 1 °' 913 ' Balavant Daso v - Umabai, (195 


3. (1918) 42 Bom. 411. See also Vasanji v 
Bom, 285, 


Lallu, (1885) 9 


Narsingbhat 
v. Bandu 
Krishna. 
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made the former a party to the proceedings. The 
Court upheld the objection that the former purchaser 
was not a proper or a permissible party to those 
proceedings ; because he was not a representative 
of the judgment-debtor. 

A similar view was adopted in Oudh 1 and 
Burma 2 and the Punjab 3 and in these two latter, it 
is thought that an auction-purchaser at a sale in 
execution of a simple-money-decree is not a ‘ re¬ 
presentative ’ of the judgment-debtor within the 
meaning of Section 47. 

In Sindh and the Central Provinces, the auction- 
purchaser is admitted to be representative of the 
judgment-debtor and in the latter Court it was 
said that the expression used in Section 47 is * repre¬ 
sentative’ and not ‘ representative in interest’ and 
there is no reason for excluding from its signification 
an execution-purchaser of the judgment-debtor’s 
interest. 4 

Suits by The section prohibits not only a suit between 

representatives P ar ^ es an ^ fbeir representatives but also a suit by a 

against pur- party or his representative against a purchaser at a 

chaser • 

sale in execution of the decrees the object of which 
is to determine a question which properly arises 
between the parties or their representatives and 
relates to the execution, discharge or satisfaction of 


1. Muhammad v. Bank of Upper India , (1909) 12 O.C. 175—3 
I.C. 58G (not a representative of the decree-holder); Itraj Kumar v. 
Rajaram, (1915) 2 O.L.J. 87*27 I.C. 570; Lalji v. Mannu Lai, 
(1905) 8 O C. 370 ; but also Kaniz Mahdi v. Rasul Beg , (1918) 5 O. 
L.J. 551 = 48 I.C. 39. 

2. Mahomed v. Masein , (1909) 5 L.B.R. 85 = 3 I.C. 718; 
Maung Po v. Annamalay , (1911) 4 Bur. L.T. 28=9 I.C. 472. 

3. Hukamcha\ul v. Gangaram, (1919) P.R. 12 = 49 I.C. 140. 

4. Gokalsingh v. Aieatmal, (1907) 1 S.L.R. 158; Barkur Ram 
v. Lalji Ram , (1899) 13 C.P.L.R. 1. 
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the decree- 1 In Prosunno Kumar v. Kali Das, 2 
the appellant sued to have the judicial sale of 
a Zemindari set aside on the ground of fraud 
on the part of the decree-holder and the Privy 
Council held that the question was determinable 
by an order made in execution and the suit was 
not maintainable. It was said “ It is of the utmost 
importance that all objections to the execution-sale 
should be disposed of as cheaply and as speedily 
as possible and their lordships are glad to find that 
the Courts in India have not placed any narrow 
construction on the language of section 244 and that 
when a question has arisen as to execution, 
discharge or satisfaction of the decree between 
the parties to the suit in which the decree was 
passed the fact that the purchaser who is not a 
party to the suit is interested in the result has 
never been held a bar to the application of the 
section.” Where a decree was passed against the 
sons of a debtor as his legal representatives on his 
death pending suit and in execution of that decree, 
property was sold and purchased by a stranger, but 
was later on transferred to the decree-holder himself, 
a suit by the transferee of the property from the 
sons on the ground that it was the self-acquisition 
was held not maintainable though the auction-pur¬ 
chaser-was not a party to the decree ® - -- 

A judgment-debtor, whose occupancy-right had 
been sold in execution of a decree for money, 
sued the purchaser and the decree-holder on the 
grpuud that the sale of the occupancy-right in 

1. See Qokulsing v. Kisansing, (1910) 84 Bom. 546; Ngdamuni 
N dray ana v. Veerabluuira, (1910) 34 Mad. 417. 

2. (1891) 19 Cal. 683. See also Bhuboit Mohun v, Nutida Lai, 
(1899) 26 Oal. 324; Bvjha v. Ramkumar, (1899) 26 Cal. 529. 

3. Kasinathv. Baji Pandurang, (1909) 11 Bom. L. R. 699 = 3 
1.0. 763. 
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execution of decree was void as in contravention of 
the Kent Act, it was held that the question was one 
determinable by the order of the executing Court 
and that the suit was not maintainable. 1 So was a 
suit by a judgment-debtor against the decree holder 
and the auction-purchaser on the ground of fraud, 
the decree having been already satisfied 2 or on the 
allegation that the property sold was not ancestral 
and could not be legally sold by the Collector and 
the real purchaser was the decree-holder himself 
who had no leave to bid. 3 

And the converse holds good. On the defen¬ 
dant’s death pending a suit his widow and brother 
were brought on record and a decree was passed 
against the assets of the deceased debtor. The 
brother and widow died before the decree was 
executed and L was brought on record as the 
legal representative of the debtor again. L objected 
that he was not the legal representative but the 
Court disallowed his objection and the property 
was sold. The purchaser instituted a suit for pos¬ 
session and the defence of L was that on the death 
of the debtor, his property came to him by survivor¬ 
ship and there was nothing to pass to the 
purchaser by the sale. It was held that though the 
auction-purchaser at a court-sale in execution of a , 

1. Basti Bam v. Fattu, (1886) 8 All. 146 F.B ; Ram (Joyalx, 
Khiali Ram , (1884) 6 All. 448 ; Janki Singli v. Ablakh, (1884) 6 All. 
393; Dhani Ram v. Cliatur Bhuj, (1899) 22 All. 86. See also 
KurvjaH v. Mayan, (1883) 7 Mad. 255; Mayan v. Pakuran, (1898) 
22 Mad. 347 ; Panchratau v. Ram Sahay, (1918) 3 Pat. L.J. 579= 
43 I.C. 69 ; Bhifckia v. Birj Bihari, »1917) 2 Pat, L. J, 478=42 
1. C 526. 

2. Dvrga Kunwar v. Bahcanl Singh, (1901) 23 All. 478; 
Mathura Das v. Laohman Pam, (1902) 24 All. 239; Sadho Chaudhri 
v. Abhtuandan, (1903) 26 All. 101; Deoba v. Larman, (1918) 44 
I. C. 978. 

3. Daulat Singh v. Jt.gal Kishcrc, (1690) 22 All. 108. 
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decree was not a party to the suit in which the 
decree was passed and though he was representa¬ 
tive of either the decree-holder or the judgment- 
debtor for the purpose of Section 244, if the question 
raised by the judgment-debtor as to the legality of 
the court-sale was virtually one between the parties 
to the suit, that is between the decree-holder and 
the judgment-debtor, and if in the decision and the 
result of that question the auction-purchaser was 
interested, the decree-holder could not be allowed 
to attack the sale collaterally in a suit by the latter. 
“ The test in all such cases is whether the ground 
upon which the court-sale is attacked as conferring 
no title upon the auction-purchaser affects the 
parties to the suit and could have as between them 
been raised and determined under section 244 and 
whether the auction-purchaser, though not a party 
to the suit, is a party interested in the result. The 
true ground of such a prohibition is not that 
section 244 bars the suit as the auction-purchaser 
is the representative of the decree-holder, but that 
section being a bar to setting aside a sale except by 
a proceeding between the parties, the suit against the 
purchaser is not maintainable until it is set aside 
and his title becomes indefeasible and irresistible.” 1 
In another case, the plaintiffs were the decree- 
holder, and the judgment-debtor and they jointly 
sued to set aside a sale, with the auction-purchasers 
as the defendants, on the allegation that before the 
sale took place, the decree had been adjusted, though 
the same was not certified to the Court, which was 
executing the decree. In dismissing the suit as 
not maintainable, it was said “ A purchaser at an 
auction-sale held in execution of a decree is entitled 


1. Ookul Singh v. Kisan singh , (1911) 34 Bom. 546 

25 
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S. 47 inappli¬ 
cable. 


Between 

competing 

creditors. 


to take it for granted that questions as to whether 
the decree under execution is or is not barred by 
limitation, as to whether the property advertised for 
sale is or is not saleable under the decree and as to 
whether the decree has or has not been satisfied 
have been decided by the Court executing the 
decree. If a suit like the present were held to be 


maintainable against an auction-purchaser, it would 
have an injurious effect upon auction-sales. If 
parties will not adopt the course provided by law 
for deciding whether the decree has or has not been 
satisfied they cannot take advantage of their own 
laches and neglect of the law to harass an innocent 
purchaser and the fact that the decree-holder and 
the judgment-debtor have been arrayed on the same 
side as co-plaintiffs makes no difference in the ap¬ 
plication of the section.” 1 

A question is said to arise between parties to 
the suit or their representatives when it arises 
between the decree-holder or his representatives on 
the one hand and the judgment-debtor or his re¬ 
presentatives on the other. All questions therefore 
between decree-holders inter se , judgment-debtors 
inter se, or a party and his representative are outside 
the scope of this section. 2 

In execution of a decree by B, another creditor 
applied for rateable destribution of the proceeds re¬ 
alised. His claim was rejected. Pending his petition 
for revision to the High Court against this order, 
the share claimed by him was detained in Court. 
The High Court dismissed the petition. When B 


1. Dhani Ram v. Chatnrbhuj , (18J9) 2J All. 86. Seo al60 
Chapters on Payment and Satisfaction and Voidable Sales, post. 

2. Anandi Kunicati v. Ajudhianath, (1909) 30 All. 379 ; 
Raynor v. The Mt/ssooric Bank Ld. t (1885) 7 All. 681 (686). (The 
title of thi6 caso should be Goodall v. The Mussoorie Banlc } as 
Raynor was not a party in the caso.) 
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took out execution for the costs of the petition and 
for interest on the sum detained in Court at the 
request of the other creditor, it was held that the 
parties were competing creditors and that the remedy 
if any would be by a regular suit. 1 Section 47 is no 
bar to a suit by a mortgagee of the mortgage-decree 
for recovery of the amount from the moneys realised 
in execution of the decree mortgaged. A question 
arising between the mortgagee of a decree and the 
attaching creditor of the mortgagor decree-holder 
is not a question arising between parties to the suit 
within the meaning of Section 47, both the parties 
deriving their title from the mortgagor decree- 
holder only. 2 Where holders of several decrees 
against the same judgment-debtor apply for satis¬ 
faction of their decrees out of the same fund, any 
one of them is entitled to show that his rival decree 
is fraudulent or a sham but it is not open to him to 
do so in execution-proceedings.® 

An application by a judgment-debtor that 
another person, to whom he has transferred the 
property in suit pendente lite, may be brought on 
record and within the operation of the execution- 
proceedings is not one under Section 47, for it in¬ 
volves really a contest between two judgment-debtors 
themselves. 4 Where a decree has been satisfied, the 
claim of judgment-debtors inter se to the possession 

of the properties temporarily taken possession of by 

• 

the Court cannot be determined under the provisions 

1. Kutum §ahiba v. Hajce Badsba Sabili, (1916) 88 Mad. 
231; Sanjivi v. Ramasami, (1835) 8 Mad. 494. See also Balmer 
Lawrie Co. - v JadunalK, (191'2) 45 Cam arid Chapter "DA Termi¬ 
nation of Execution, post.. 

■ - Vt titular ami v. Esuinsa Riwthen, (1910) 20M.L.J, 880= 

6 1 . 0 . 92 . ' ' . 

8.’ Ram Chwidcr v. flamirau, (1906).11 0. W. N. 483. 

4 .- Raynor v. The Musstforie Ba.ik Ld., (1886) 7’ All. 68l (686), 

• / . * 


Between . 
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debtors 
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of Section 47, C. P. Code but only by a separate 
suit. In a suit against P and K a decree was 
passed only against K. On appeal, the Court of 
first appeal gave the plaintiffs a decree against 
P also. In execution of the decree, they attached 
as belonging to P certain money deposited in the 
Government treasury in Kistna. On second appeal, 
the original decree was restored, and the suit 
against P was dismissed. P thereupon applied for 
a refund of the money. The plaintiff's objected on 
the ground that the money belonged to K. It was 
held that the Court executing P’s decree was not 
competent to decide the questiou whether the money 
belonged to P or to K, such question not being one 
between P and them only, but invoking and raising 
a question of title between him and K as to their 
conflicting claims, inter se, to the money. 2 

fod W h5 l Party ° rder P assec ^ between a decree-holder and 

representative. his transferee is not within Section 47. 8 Nor is one 

passed between a judgment-debtor and his repre¬ 
sentative. The ancestors of B mortgaged their 
share in a certain mehal to A. Subsequently B 
became entitled to his share in the mehal and A 
.obtained a decree on his mortgage in execution 
of which, the right, title and interest of B was 
sold and purchased by C. Subsequent to this 
decree and sale, B obtained a decree against D 
for possession of certain lands which were proved 
to belong to the mehal. E then obtained a decree 
against B, in execution of which the'right, title and 

1. Auavarda v. Misiri (1916) 31 M.L.J. 44—35 I.C. 179. 

2. Pasai v. Maliadeo, (1893) 6 All. 12. 

3. Khan Mahomed v. Chelaram , (1918) 11 S.L.R. 71 = 43 I.C. 
155 ; Maganlal v. Mntji , (1900) 25 Bom. 631; Anandi v. Ajudhia y 
(1909) 30 All. 379. For a contrary dictum, seo Bommanapati 
Vecrappa v. C'xintakunta Srinivasa Raw , (1903) 2G !ifad.*264. 
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interest of B in the same mehal was sold and pur¬ 
chased by F. C and F transferred their rights under 
their respective purchases to E. E thereupon as 
purchaser of the right, title and interest of B from F 
applied to execute the decree obtained by B against 
D. The Subordinate Judge rejected the application 
but the District Judge allowed it on appeal. In 
revision the High Court said “ The question is not 
one which can be properly said to have arisen 
between the parties to the suit. It has arisen bet¬ 
ween the plaintiff in this suit and a person who 
under a sale which took place in another suit has 
professed to buy the plaintiff’s interest in this suit.” A 
Where the question is between the judgment-debtor 
and his partner in the holding, Section 47 does not 
bar a suit. 1 2 Similarly in the provinces whero the 
view is held that an auction-purchaser of a judgment- 
debtor’s interest ia the property sold is his represen¬ 
tative, any question that arises between him and the 
judgment-debtor will be outside the scope of Section 
47. So when the judgment-debtor’s application under 
Order 21, rule 89 has been allowed, no appeal lies at 
the instance of the auction-purchaser. 3 Where a 
judgment-debtor applied on depositing the decretal 
amount to set the sale aside> but his application 
was rejected on the ground that he had parted with 
the interest in the property by a private sale and 
he had no locus standi to apply, on an application 

1. - Mohabir v. Ram Baghatuan, (1884) 11 Cal. 150; see Samba • 
siva v. Srinivasa, (1889) 12 Mad. 511. 

2. Ram Khelawan v. Asgar Ali, (1916) 36 I.C. 681. 

• 8. Anandi Knnwari v.. Ajudhiatiath, (1908) 80 All. .879; 
Bashiruddin v. Jhori Sing, (1896) 19 All. 140. See also Kuber 
Sing v. Shib Lai, (1914) 27 411 263; Kaniz Mehdi v. Rasul Beg, 
(1918) 6 O.u.J. 511 = 48 I.C. 89; Yagnasami y. Chidambaranalha, 
(1921) 13 L.W< 15. See also Jainulabdin v. Krishna Ohettiar 
(1921) 40 M.L.J. IM&fcS i.6. 200. * 


198 


THE LAW OF EXECUTION 


for revision, Jenkins, C.J. said “Can it be said that 
the auction-purchaser is the representative of 
a party? Certainly not of the decree-holder: 
therefore he can only claim to be a representative 
of the judgment-debtor. I doubt whether he can 
claim this character but assuming for tbe sake of 
argument that he can, it would not aid him, for in 
my opinion, the section does not cover a question 
between a party to the suit and his representative. 
Therefore we have not the necessary basis for the 
application of section 244 and as a consequence we 
hold no appeal lies, because it is only so far as an 
order under section 810 A comes under section 
244 that it is appealable.” 1 


Between rival 

auctiou- 

purchasers. 


The question 
must relate to 
execution, 
discharge or 
satisfaction. 


What it is: 
instances. 


A dispute as to possession between rival auction- 
purchasers of the same property in execution of 
different decrees does not fall within the scope of 
Section 47. A Court has no inherent power under 
Section 151 of the C. P. Code to restrain the pur¬ 
chaser at court-sale from taking possession of the 
property.* 

We have so far dealt with the first requisite, that 
is, the controversy must arise between parties to the 
suit and their representatives. We shall now proceed 
with the second requisite, that is, the question must 
relate to the execution, discharge or satisfaction of 
the decree. This subject is too wide to be covered by 
this chapter and while some instances only are enu¬ 
merated and discussed here, the rest will be noticed 
in suitable places in the following chapters. 

A question relating to the legality of the proce¬ 
dure or the . jurisdiction of an executing Court 


1. Majan Lai v. Doslii (1901) 25 Bom. 632. 

•2. Mandavilii Bama B<w v. Sivanarayana, (1919) 25 M.L.T. 
153 =-40 T.C. SY9; ileghu Singh V. Basudei'a, (1019) 5-21.0. 383 
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falls under this section. 1 So does an order declaring 
decree executable and directing execution generally* 
or against a person under Order ‘21 rule 50 3 or 
au order refusiug to execute a decree. 4 An order 
refusing to allow execution at the instance of a 
person, calling himself the adopted son of the decree- 
holder, until production of a certificate under Act 
XXVII of I860 and staving execution so long, 3 or 
an order relating to the amount of security to be 
given by the decree-holder as the condition of exe¬ 
cution of a decree is one relating to execution. 6 
When a decree was obtained against a person on 
the allegation that he was the shebait of a temple, 
the successor of the judgment-debtor can object to 
execution and say that the judgment-debtor was not 
the shebait at the date of the decree and the decree 
could not therefore be executed against the proper¬ 
ties of the endowment in bis hands. 7 

When A attached a debt as due to B by his 
judgment-debtor C and in a suit by B against C the 
debt was found to be invalid and irrecoverable, an 
order of Court disallowing the attachment of the 
debt cannot be challenged by A in a suit for a de- 

1. Baldso Das v. Bombay Mercantile Bank, (1920) 6 0 L J 
610=54 1.0. 064. 

2. Laksltmi v. ilaru Devi, (1914) 37 Mad. 29. 

3. Baishnab v. Bank of Bengal, (1915) 19 C.W.N. 1008=26 
LC. 866. 

.4. Ma Me v. Mating Aung, (1916) 10 Bar. L.T. 159 = 86 I.O. 
10 ; Sardarni v. Ram Rittan, (19,0) 2 Lih. L. J. 393 = 53 1.0. 603. 

6. Holt Lai v. Uiirdeo, (1882)- 5 All. 212 ; Lacliman v. Ganqa 
Prasad, (1882) 4 All. 485. 

6. Luchmeepvt v. Sita Nath, (1882) 8 Cal. 477 ; Udayadeta 
V. C.B. Gregson, (1886) 12 Cal. 624 ; Mahant Ishtuardagar v. Chuda - 
sama, (1881) 12 Bom. 80. 

7, Umeshananda v. Mohendra Prasad, (1911) 14 C.L J 837 - 

U 1.0. 280. ~ 
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claration that the debt was really due by B to C. 1 
Where the property belonging to a judgment-debtor 
was attached at the instance of two judgment- 
creditors by the District Judge as also by Subordinate 
Judge and the Subordinate Judge dismissed the 
application on his file on the ground that under 
Section G3 proceedings ought to be taken in the 
Court of the District Judge, the order fell under 
Section 47 and was appealable. 2 

Where on an application alleged to have been 
made by the decree-holder certifying satisfaction 
of the decree the execution-case was dismissed and 
on a later application by the decree-holder denying 
the genuineness of the application certifying satis¬ 
faction for review or for allowing execution, the 
Munsif found that the decree-amount had really 
been paid, it was held that though the decree-holder 
purported to apply under Order 47 rule 1, yet the 
substance of the petition came within Section 47 
and the order was appealable. 3 Where an applica¬ 
tion for execution dismissed for default is restored, 
especially where a fresh application by the decree- 
holder would be barred by limitation, the order of 
restoration will be appealable as a decree. 4 

Where the decree directs possession on pay¬ 
ment of a sum of money on or before a certain 
date, the question of the time and validity of such 
payment relates to execution/ So is the question 

1. Harjis Mai v. Dy. Commissionr, Sitapur, (1917) 3. 0 L.J. 
756 = 38 1.0.401. 

2. Surendranath v. Shyamacliaran, (1917) 26 C.L.J. 42-42 

1-0- 46G - „ oon 

3. Jagannalli v. Jaladhar, (1917) 26 C.L.J. 317 = 40 1.0. 839. 

4 . Moliim Chandra v. Mohnidra Kumar, (1920) 57 I.C. 905 ; 
Adliarmandal v. Kcshab Chaiulra, (1910) 5 I.C. 483. 

5. Kauri Vpadhyaya V. D war ha Singh, (1914) 12 A.L.J. 12- 

22 I.C. 926. 
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whether the plaintiff is to be given symbolical or 
actual possession. Where in a suit to recover 
possession of the land, the defendants resisted exe¬ 
cution on the ground that they were cultivators and 
the decree only authorised the plaintiff to recover 
possession as proprietor and the objection was over¬ 
ruled and they were ejected, a further suit by the 
defendant to recover possession on that ground was 
barred. 1 

An objection by the judgment-debtor that he is 
entitled to deduct a larger sum than was allowed by 
the decree-holder on account of a transfer of certain 
properties by him and that the interest was wrong¬ 
ly calculated must be determined in execution. 2 
Where the judgment-debtor accuses the decree- 
holder and the amin of the Court of having made 
away with a portion of his goods attached in execu¬ 
tion and having put up for sale the remainder, the 
matter falls for inquiry in execution. 3 Where 
in the course of execution of a decree certain 
property not comprised in the decree was taken 
possession of by the officer of the Court and brought 
into Court, the question which arose as to what 
should be done with it fell under this section. 4 

Where the decree directed the permanent clos¬ 
ing of a door, if the judgment-debtor formally obeys 
the order and reopens the door the decree-holder 
can in execution have the door closed and no suit is 
necessary. 6 But when in pursuance of a decree for 
demolition of a wall so as not to obstruct a right of 
way, the wall was demolished, but the judgment- 

1. Najhan v. Mahomed Taki, (1883) 9 Cal. §72. 

2. Surendranath v. Kumarnath f (1910) 9 I.C. 382. 

8 i Qajadhur v. Babu Arjttn, (1916) 1 Pat. L.J. 568=3o LC. 

280. 

4. Appa Bao v. Vcnkatarainanayamma, (1899) 93 Mad. 66. 

5. Babibulla v. Abdullah , (1914) 12 A.L.J. 347 = 23 I.C. 247. 

26 
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debtor erected another wall to cause a similar 
obstruction, the remedy was by a suit for an injunc¬ 
tion and not by execution of the first decree. 1 

Where a decree was obtained against the defen¬ 
dant’s husband on a mortgage bond and an applica¬ 
tion to make the decree absolute made to the High 
Court, to which the decree was transferred for execu¬ 
tion, was dismissed on the ground of the absence 
of territorial jurisdiction, no suit lay for the 
administration of the estate of the deceased mort¬ 
gagor and incidentally to sell the property in 
respect of which the decree had been passed and 
the remedy if any was to be sought only in execu¬ 
tion of the mortgage-decree. 2 In execution of an 
ex parte decree, the judgment-debtor’s property was 
sold but by the time the purchaser applied for con¬ 
firmation of the sale the ex parte decree had been 
set aside. A.n objection that at the date of the appli¬ 
cation for confirmation there was no subsisting 
decree and the sale could not be confirmed, is a 
question relating to execution or satisfaction of the 
decree within the meaning of Section 47.® Where 
in execution of a decree in an administration-suit a 
receiver was appointed and an application was 
later on made for his removal on the ground of 
mis-management an order refusing the application 
is appealable, being one made in respect of a ques¬ 
tion arising between the parties to a suit relating 
to the execution of the decree. 4 

1. Maluku v. Sundarasingh, (1921) P.NV.R. 20= 59 I.C. 594. 

2. Jogamaya v. Thickomoni, (1396) 24 Cal. 473. See for 
administration-suits by decree-holders, Khushrobhai v. llarimozsha, 
(1837) 11 Bom. 727 ; Saratmani v. Bata Krishiia, (1903) 35 Cal. 
1100 at pages 203-4 post. 

3. Doijamoyi v. Saralchumlcr , (1S97) 25 Cal. 175. 

4 . Mithibai v. Limji, (1880) 5 Bom. 45; see also Gnana- 
sambet^da v. Visialinga, (1890) 13 Mad. 388. 
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Where under a decree for sale on a mortgage, 
the defendant is given six-months’ time to pay the 
decretal debt and in default the plaintiff was to re¬ 
cover it by sale of the mortgaged property, the de¬ 
fendant is not in the position of the decree-holder 
who has a decree to execute. His right of payment 
within six months is a right which he has in mitiga¬ 
tion of his liabilities under the decree. If he does 
not pay within six months, and the mortgagee does 
not apply for a final decree, the latter does not get 
rid of the relationship of mortgagor and mortgagee 
and there is nothing to prevent the mortgagor from 
filing a suit for redemption, but he cannot go behind 
the decree in the mortgagee’s suit, in so far as it 
settled the amount of the mortgage-debt up to the 
date of decree. Such a suit cannot be barred under 
Section 47. 1 Where a puisne mortgagee was a party 
to a suit by prior mortgagee and a decree was passed 
under section 88 of the Transfer of Property Act 
which made no mention of the puisne mortgagee’s 
right to redeem and the properties were sold 
privately after order absolute and the puisne mort¬ 
gagee brought a suit for redemption, the suit was 
not barred by Section 47 as the prior decree did not 
provide for the working out of the rights of puisne 
mortgagee. 2 


When a decree is obtained in respect of certain 
property and a suit in respect of the same property 
is brought by a person, who is not a representative 
of the judgment-debtor affected by the decree, before 
the decree is put into execution, there are no pro¬ 
ceedings pending in which an application under 


1. Rama v. Bhagohand, (1914) 89 Bom. 48 . 

2. Bramandatn Venkata Lakshminarayana v. 
Venkayya, (1918) M.W,N. 902 = 49 1,0. 466. 


Allamneni 


What it is 
nob: ins¬ 
tances. 
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Section 47 can be made and Section 47 is not there¬ 
fore a bar to the suit. 1 

In executing a decree against the estate of a 
deceased judgment-debtor, who had left a will with 
an executor, the decree-holder failed in his endea¬ 
vour to realise the full amount due and instituted 
a suit for the administration of the judgment- 
debtor's estate, the question involved in such suit, 
whether the defendants, the executors, were guilty 
of mal-administration in administering the estate, 
was much wider than one relating to the execution 
of the decree and a regular suit was the proper 
procedure. 2 The question whether under Section 
50 of the C. P. Code, a representative of the de¬ 
ceased judgment-debtor, who has failed to recover 
some debt due to the estate of the deceased or some 
property belonging to it is liable in the same way as 
for the property which has actually come to his hands, 
arose in Khushrohhni v. Tlormazslia . 8 The Court 
said “ If a case of fraud or waste can be made out 
against Hormazsha he is no doubt answerable to 
the creditors of his father to whose estate he has 
taken out letters of administration. But it is 
another question how the liabilities he has assumed 
are to be enforced. The section of Civil Procedure 
Code says that the representative ‘ shall be liable 
only to the extent of the property that has come to 
bis hands.’ Property is not identical with assets 
so as to include mere rights of action nor is it 
provided that in an execution-proceeding the repre¬ 
sentative shall be made answerable as well for 
what with diligence on his part would have come to 

1. Htrambanath v. Stircndratuilh, (1919) Pat. 465=53 I.C. 20. 

2. Sara/tiiani v. Batta Krishna, (1906) 35 Cal. 1100. 

3. (1887) 11 Bom. 727. 
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his hands as for what has actually come to his hands. 
It may well be that while the legislature intended 
to bring the representative under the Court of a 
summary inquiry where he had actually received 
property did not intend to make him answerable 
in other cases, except through the medium of a 
suit for administration or regular action.” 


All objections to attachment, raised by a party 
to the suit in which the decree was passed or his 
representative, come under Section 47. 1 Since 
this section does not prescribe the procedure to be 
followed in the case of a claim preferred by a party 
to a suit regard must be had to the provisions of 
Order 21 which deals with execution of decrees and 
orders, and rules 58 to G3 of that Order which are 
grouped under the sub-heading “ Investigation of 
claims and objections” regulate applications made on 

the ground that any property attached in execution 
\q not liable to attachment. 2 

The question whether an order is governed 
by Order 21 rule 63 or not and whether it is final 
or not depends on the allegations made in the claim- 
petit,on and not on what the Court finds in its order 
to he the facts of the case. When the claimants 
allege m tneir petition that they are trustees for the 
creditors of the judgment-debtor, a finding by the 
Court that they are trustees for the judgment- 
debtor himself, and an order based thereon will not 
make it an order passed on a petition under Order 
21 rule 56 so as to render it final. On the con- 


l. Jaxkaran v. Dundoo , (1912) 16 I C qsv a^—T 

(“"'c ' P y L R f 1 ^h0.9 3 |; SutraUanya v. 23 

790, il«. J a mn«L, (1909) 110. 78 

536. 2 ' V ‘ nkatachelav - Muthial '<> (1918)37 M.L.J. 624 = 64 I. 


Objections, to 
attachment. 


S.47 v. 0. 
21, r. 63. 
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trary if the allegations in the petition are such as on 
their face to show that the claimant is a trustee for 
the judgment-debtor, he cannot by calling his petition 
one under Order 21 rule 58 make the order passed 
thereon any the less appealable under Section 47- 1 
Where after the attachment of the judgment- 
debtor’s property in execution of a money-decree, 
the property was sold in execution of a mortgage- 
decree, and the purchasers applied to the Court for 
exempting the property from sale, it was held that 
the purchase being subsequent to the attachment, 
the application could not be treated as a claim 
under Order 21 rule 58 and as the purcha¬ 
sers had been really setting up an antagonistic title 
based on their purchase they could not be said to be 
representatives of the judgment-debtors within 
Section 47. It was added that an order exempting 
the property from sale on the application of the 
purchasers not being contemplated by any provision 
in the Code was without jurisdiction and liable to 
be set aside in revision. 2 

Objection by Where the judgment-debtor’s objection to 

parties to suit, attachment of his property on the ground that 

it is service inam is disallowed, no suit lies for 
a declaration that the attachment was invalid. 8 
Where an objection against attachment was dis¬ 
missed on the ground that the objector was a party 
to the suit, the remedy of the objector was to file a 
regular suit to establish his right to the property 

1. Muthukumara v. Muthu Alagappa, (1913) 21 I.C. 748. 

2. Mahadro v. Dinkar, (1911) 15 C.W.N. 542 = 9 I.O. 194. 

3. Trimbak v. Govimla, (1894) 19 Bom. 328 ; Majcd V. 

Raghubur, (IS99) 27 Cal. 187; Gahar Khalipa v. Kasid Muddi, 
(1899) 27 Cal. 415 ; Dvrgacharan v. Kali Prasanua, (1899) 26 
Cal. 727 (the objection can be .raised even after confirmation). 
See Choudhry Washed Ali v. Mussamut Jtnnaee, (1870) 11 B.L.R. 

149 P.C.; Abedccnissa v, Atntroonissa, (lb76) 2 Cal. 327 P. 0, 
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attached and not to proceed by appeal. In such 
cases the test is whether the claim as laid by the 
objector is adverse to the claims of the real judg¬ 
ment-debtor and an objector claiming under a 
paramount title is not deprived of his ordinary 
remedy by a regular suit merely because his ob¬ 
jection is dismissed on the ground that he is held 
to be -a party to the suit. 1 In a suit by A on a 
mortgage of two properties impleading a second 
mortgagee of the properties, both the properties 
were ordered to be sold, and the second mort¬ 
gagee objected to the sale of the property not in¬ 
cluded in his mortgage, on the ground of his 
purchase at a revenue sale, which had the effect of 
annulling the encumbrance it was held that the 
objection was not in the capacity of such mortgagee 
but by virtue of a paramount title adverse both to 
the mortgagor and the first mortgagee .and as such 
did not form an objection by a party to the suit, so 
as to fall within the purview of Section 47. 3 

Where a judgment-debtor dies after the passing 
of the decree and his legal representatives are brought 
on record in execution-proceedings to represent him 
in respect of the decree, questions which they raise 
as to property which they say does not belong to 
his assets in their hands and as such is not capable 
of being taken in execution are questions which 
under Section 47 must be determined in those 
proceedings. There is no distinction in this respect 
between the position of legal representatives added 
before or after decree. 


Objection by 
legal repre¬ 
sentatives. 


'A person who purchases property which is not 
directly mentioned in and affected by a decree is 

I' Q* nd < lal v. Manjse Senior, (1918) 47 I.O. 904 -- 

666 Amar (1917) 2 Pat. L.J.' 2 ig =8 g I.Q. 
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not a legal representative of the judgment-debtor 
and a claim by such a purchaser cannot be treated 
as a petition under Section 47. 1 Where under 
one of two money-decrees, property was sold and 
the purchaser preferred a claim against attachment 
of the same property under the other decree, he 
cannot he deemed to be the representative of the 
judgment-debtor in the latter suit so as to make his 
claim determinable under Section 47. 2 

Where a person’s claim is traceable to the saruo 
capacity in which he is brought in as the legal 
representative the executing Court should hear and 
determine the matter. 8 Where property was sold 
in execution of a decree against defendants who 
were impleaded as the legal representatives of 
their brother and purchased by the defendants, 
a suit by the latter for recovery of possession was 
barred by Section 47. 4 Where the legal represen¬ 
tative asserts that, the property is his own and has 
not come to him from the deceased judgment-debtor 
he cannot set up a jus tertii so as to come in under 
Order 21 rule 58 and the following provisions of the 
Code. 5 So where the representative of a judgment- 
debtor claims a charge on the land attached or 

resists delivery on the ground that portions of the 

_ _ — — — -—-■——— 

1. Arasayce v. Sokkalinga, (1916) 3 L.W. 289 = 33 I.C. 84. 

2. Dulla v. Shib Lai, (1916) 14 A.L.J. 84G = 36 I.C. 281. 

3. Kvriyali v. Mayan, (1883) V Mad. 255 ; Kclu v. Parasu, 
(1917) 5 L.W. 158 = 38 I.C; 360. 

4. Thangavtlu v. Mahomed, (1916) 3 L.W. 377 = 34 I.C. 759. 

5. Seth Chand v. Durga Dei, (1889) 12 All. 313 F.B.; Pun- 
ohanun v. Rabia Bibi, (1890) 17 Cal. 711 F?B.; Raj Rap v. Ram 
Got am, (1889) 16 Cal. 1 ; Murignja v. Hayat, (1898) 23 Bom. 237 ; 
Vengapayyan v. Knrimpanahal, (1903) 23 Mad. 501 ; A jo Kocr\, 
Gccrak Nath, (1914) 19 CAV.N. 517;=27 T 0. 391; Dulla v. Shib 
Lai, (1917) 39 All. 47; Ahamed Aliv. Nab in Chandra, (1912) 16 
I.C. 385; Kashi Ram v. Ha-nam Das, (1887) P R. 47 ; Ram Chand 
v. Gholu Shah, (1887) P. R. 87 ; Bhagat Ram v. Nizam Din, (1921) 

63 I. C 853. 
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property belong to him and not to the judgment- 
debtor the question must be decided in execution- 
proceedings. 1 When on the death of a judgment- 
debtor pending execution of a mortgage-decree, his 
legal representatives objected to the sale of a share 
larger than what was mortgaged under the bond 
and their objection was disallowed, a suit by 
the legal representatives to set aside the sale so 
far as it affected the share in excess of that which 
was originally mortgaged was held barred by 
Section 47. 2 Where in execution of a personal 
decree against the Anandravan of a Malabar 
Tarwad, the Karnavan was added as his legal 
representative and.properties were attached as the 
judgment-debtor’s assets, and the Karnavan claimed 
that the attached properties were appropriated for a 
debt due by the Anandravan to the Tarwad, it was 
held that the Karnavan claimed the appropriation 
only in the same capacity as the legal representative 
of the judgment-debtor and the order fell within 
Section 47. 8 Similarly if a decree is passed against 
a Karnavan in his representative capacity, and the 
Tarwad property is attached in execution of the 
decree, and a member of the Tarwad objects to the 
execution alleging that the property belongs not to 
the Tarwad, but to him individually, all the members 
of the Tarwad are parties to the suit and the objec- 

. \ MadJwudan v. Govinda Pria, (1891) 27 Cal. 34; Fakir- 

0915, 22 0Xjr - 304=31 L0 - 321; Khitish 
Chandra v.Thakamani, (1918) 27 C.LJ. 572 = 46 I.C. 453 ; Subra- 

iTlT L ’ (1909) 2 L ° 1331 Jaikaran v. Bundao, (19X2) 


2 * Ka “ Charon v. Jewot Dube , (1905) 28 All. 57. Sco also 
Gokuhxng v. Kxsansxngh, (1910) 34 Bom. 646; Amirohandv. Ba*sh 
Harthar, (1916) 32 l.C. 354 P.C. * 

I 0 3 im KelU A0han V * ParaSU Paitar > C1W7) 5. L.W. 153=38 
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tion must be dealt with only under this section and 
not undeu Order 21, rule 58. 1 Where the son of a 
deceased Hindu brought a suit for redemption 
against the auction-purchaser on the ground that 
the sale held in execution of the decree obtained by 
the auction-purchaser against him and his father did 
not pass his interest in the property but the father’s 
interest only, the Judicial Committee held that the 
son, being a party to the suit in which the decree 
was passed, could have raised the objection before 
the sale was confirmed and that the suit was barred 
by Section 47. a 

But if the objection by the judgment-debtor 
or his representative is on the ground that he 
holds it on behalf of a third party, for instance as a 
trustee, the objection falls under Order 21, rule 58. 
So it would be when the judgment-debtor objects 
to the attachment of property in his posses¬ 
sion on the ground that he holds it not in his own 
light, but as the shehait of a deity to whom the 
property has been dedicated. 3 Conversely, it would 
be the same, if the decree is against a person as 

1. Marivittil Bathu Amnia v. Patharam Kunnot Chcrukholi, 
(1906) 30 Mad. 215; Kamdl Kutti v . Ibrayi, (1901) 24 Mad. 658 ; 
Rangan v. Lakslimi Ncilhiar , (1902) 14 M.L.J. 137. 

2. Oanai'athy v. Krislinamachariar, (1918) 41 Mad, 403 P.C. 
Sise also Data Din v. Nanku, (1918) 16 A.L.J. 752*=47 T.C. 864. 

3. Kartiok v. Ashtiiosh, (1911) 39 Cal. 298 F.B.; National v. 
Tajammul, (1834) 7 All. 36 ; Roop Lai v. Bckani Beah, (1888) 15 
Cal. 437 ; Bliagahari v. Ramlal, (1901) 6 C.W.N. 63 ; Ram Krishna 
v. Mohunt Pandura Charan, (1901) 6 C.W.N. 663 ; Amarchand v. 
Nani Gopal, (1907) 12 C.W.N. 308 ; Punchanun v. Rabia Bibi, 
(1890) 17 Cal. 711 ; Murigeya v. Bayal, (1898) 23 Bom. 237 ; 
Upcndra v. Ranganatha, (1893) 17 Mad. 399; Ramanathan v. 
Lcvvai, (1898) 23 Mad. 195. Budrudccn v. Abdul Rahim, (1908) 31 
Mad. 125 ; Sajid v. AH, (1911) 12 I.C. 411; Buthukumar* v. 
Bullin Alagappa, (1913) 21 I.C. 74S ; Pccti KayiUJtath v. Alam 
I trim, (1916) 31 I.C. 393; Gulam Kavusha V. Bhuvaralia, (1917) 38 
I.C. 152 ; Kali Prosanna v. Golam Rahman, (1913) 18 C.W.N. 910 
= 20 I.C. 790. 
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shebait of a deity, and property is attached as 
belonging to the deity, an objection by the shebait 
that he was in possession in his own right can be 
determined only as an independent claim under 
Order 21 rule 58. 1 


If a decree-holder recovers in execution land 2 
-or money 3 in excess of what was granted under the 
decree, the remedy of the judgment-debtor is by 
way of an application to the Court executing the 
decree and not by a separate suit. 4 


Where in execution of a partition-decree, the 
defendant was in spite of the plaintiff’s objection 
put in possession of certain lands not included in 
the decree and the plaintiff brought a suit to recover 
that land so wrongfully delivered the suit was held to 
be not maintainable, as involving a question relating 
to execution. 5 When under a decree by consent, 

1. Upettdra Nath v. Kusuin Kumari, (1914) 43 Cal. 440. 

2. Biru Mdhata v. Shyamaohurn, (1895) 22 Cal. 483; Ganpat- 
rao v. Anandrao, (1920) 44 Bom. 97 ; Sharfu v. Mir Khan, (1920) 
3 I^h. L. J. 230; Partab Singh v. Beni Ram, 2 All. 61 F. B.; 
Jhamman Lai v. Kcwal Ram, (1900) 22 All. 121 ; Abdul Karim v. 
Islam-annissa, (1916) 38 All. 339 ; Kalu Khan v. Abdul LateeJ, 
(1904) P. L. R. 113. See alto Collector of Meerut v. Kalka Prasad, 
(1906) 28 All. 665; Abdul Wahid v. Mirza Muhammad, (1904) 7 0 C. 
213 ; Muthuveeru v. Vaithilinga, (1869) 5 M.H.O.R. 185 ; Kattama 
v. Bothagurusami, (1870) 6 M. H. C. R. 213 ; Kathirayastoami v. 
Ramabhadra, (1918) 45 I. 0. 608; Duljcet v. Reioal, (1874)22 
W. R. 435. 


3. Agra Savings Bank v. Sriram, (1876) 1 All. 388. See also 
Dhan Kunwar v. Mahtab, (1900) 22 All. 79; Barnam v. Muhammad, 
(1905) 37 All. 485; Ganpatrao v. Anandrao, (1920) 44 Bom. 97 - 
Kathirayaswami v. Ramabhadra, (1918) 45 I. C. 608. 


4. See Gunniah Yenkatachalapathy v. Perumal (19121 M W 
N. 44 = 181.0.133. 


6. Raghunath v. Mulna, (1888) 12 Bom. 449 ; Jogendra v 
Surno Moyee, (1870) 14 W. R. 89 ; Prannath v. Preonath, (1867) 
8 W. R. 388; Abdul Karim v. Islamunissa, (1916) 38 All. 399’ 
Thattante Kandom v. Kombi Aliassan, (1919) 42 Mad. 753 • Mauna 
Wav MaPyu, (1918) 3 V.B.R. 79=46 L 0. 323. See ’howeveJ 
Rashbeharee v. Wafun, (1869) 11 W. R. 616. 


Excessive 

defective 

execution. 


212 THE LAW OF EXECUTION 

the plaintiff obtained a greater extent of land than 
was originally claimed and the defendant’s objection 
that such greater extent could not be delivered 
m execution was overruled, a suit instituted by the 
defendant to recover back such excess of land, was 
barred by Section 47 and the grant of the excess 
under the compromise was not invalid. 1 

Where by a sale in execution a decree as it 
stood at the time when execution was taken out 
had been fully satisfied, but the decree was after* 
wards amended at the instance of the judgment- 
debtors and in consequence of the amendment 
the decree-holders were found to have realised 
more from the judgment-debtors than they were 
entitled to, such surplus could be recovered only 
by an application in execution. Strachey C- J. 
said “ It would be impossible to maintain that 
after the sale in execution, the decree ceased to 
subsist in the sense that no amendment of it could 
be made and so the answer is that as soon as the 
decree was amended, and the amendment shows 
that the decree-holder had realised too much, the 
application of section 244 was revived. So long as 
there is no question which can be raised under 
section 244 that section of course could have 
no application but as soon as any such question 
arises the section again becomes applicable. Take 
the common case. Suppose that after the execution- 
sale> it appeared that the decree awarded less to the 
decree-holder then he was entitled to according to 
the judgment- Surely he could apply, notwithstand¬ 
ing the sale, for an amendment of the decree so as 
to entitle him to recover in execution the full amount 

I. Mohibullah v. lmomi, (1687) 9 All. 229; see Manager of 
Sri Minakshi Duvastanam v. Abdul Kasim, (1907) 80 M*<3. 421. 
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decided in the judgment to be due to him, and if 
the amendments were made, surely he could then 
execute his decree for the balance due and any 
application for such execution would be made under 
section 244. 1 If so, the judgment-debtor in the 
converse case of too much having been realised can 
equally apply for amendment and afterwards re¬ 
cover the excess in execution.” 2 So in another 
case a decree for sale under section 88 of the Trans¬ 
fer of Property Act, 1882, as drawn up, allowed a 
very high rate of interest to the decree-holder and 
the amount due under the decree as it stood was 
realised by sale of the mortgaged property. Subse¬ 
quently on the judgment-debtor’s application the 
decree was amended so as to reduce the rate of 
interest and a refund became due to the judgment- 
debtor in consequence. 3 


Where however the decree-holder gets posses¬ 
sion of land not included in the decree otherwise 
than through the officer of the Court, such possession 
and the questions relating to it do not relate to 
execution and the land can be recovered by a regular 
smt. 4 Where the properties decreed were omitted to 
be specified in a decree for possession the question 
whether certain villages were decreed or not does 
not relate to execution.' Where a judgment-debtor 
objects that the auction-purchaser had taken posses- 

1. See Nilralan v. 2?am Button, (1901) 5 C.W N. 627 

2. Dlian Runwar v. Mahlab Singh, (1894) 22 All 7 Q • n 

11905)37 au - 

8. Sharfu y. Mir Khan, (1920) 1 Lah. LJ. 230. 

4. Muddan Mohan v. Kanayedass, (1873) 12 R r t? om 

Shurat Socnduree v. Purcsh Narain, (1869) 12- W R 85- Davo Kr ft 
V. Ram Kumar, (1904) 6 C.L.J. 627; Abdul Mif-a Mul^ 

mad. (1904) 7 O.C. 218. See also Apvarao v Venkatara' Mvham 

(1899) 28 Mad. 66. Ve ^aramanayamma 

5. Muhammad Sulaiman v. Muhammad Yar , (1883) 6 All. 80 
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Setting aside 
sale. 


sion of property not comprised in the sale certificate 
the question must be decided by a separate suit. 1 
An application by a judgment-debtor for possession 
against a third person who was not a party to the 
suit, but who has owing to an error of the executing 
Court obtained possession of properties wrongfully 
sold in execution is not within Section 47. 2 Where 
the effect of a decree is to declare the plaintiff’s right 
to build over a certain area and to prohibit the defen¬ 
dant from interfering with such right, if the decree- 
holder exceeds his limit and make any construction 
contrary to the right which the decree has given, 
that is a matter which does not relate to the execu¬ 
tion, discharge or satisfaction of the decree and the 
judgment-debtor’s remedy is by a separate action. 3 
Where damages had resulted from an act done 
under color of execution proceedings taken either 
by the decree-holder or at his instigation and sug¬ 
gestion, the question is one outside the decree, the 
injury is suffered by reason of a wrongful act not 
authorised by the decree, and a separate suit for 
damages will lie. 4 


Applications to set aside a sale on the ground 
of fraud had to be made according to the Code of 
1882 under Section 244 s and according to the 


1. Makaraj Singh v. Jagannath, (1911) 14 0.0,70 = 101.0. 
r 14 ; Bhagwativ. Banwari Lai, (1909) 31 All. 82. 

2. Itraj v. Rajaram, (1905) 27 I.C. 570. 

3. Sandagar v. Go\n, (1905) 2 A.L.J. 573. 

4 Deno Nath v. Ram Kumar, (1904) 6 C.L.J. 527. 

5 ‘ Durga Kunwar v. Balwani, (1901) 23 All. 478; Mathura 
Das v’. Lachman, (1902) 24 All. 239; Sadho v Abhcdanaudan, 
1904) 2G All. 101 ; Gaya Prasad v. Randhir, (1906) 28 All. -681 ; 
lolam Ahad v. Judhistcr, (1902) 30 Cal. 142; Par ashram v. 
3 almuhund, (1908) 32 Bom. 572; Harihar v. Ravia, (1909) 33 Bom. 
598 It is the same even where the sale has been confirmed ; Durga- 
-haran v. Kali Prosanna, (1899) 26 Cal. 727 ; Wahid-wv-Nissa v. 
Jirdhar, (1905) 27 All. 702; Pita v. Chuntlal, (1906) 31 Bom. 20/. 
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present Code they come under Order 21, rule 90. 1 
Order, 21 rule 90 must be read with Section 47. 
Proceedings to set aside the sale on the ground 
of material irregularity or fraud in publishing 
or conducting the sale involve questions relating 
to execution, discharge and satisfaction of the decree 
and hence fall under both these provisions. Pro¬ 
ceedings to set aside a sale on any other ground 
may involve similar questions and hence fall under 
Section 47, though they may not fall under rule 
90. 2 Applications to set aside sales in execution, 
therefore, on grounds other than those mentioned in 
Order 21, rules 89, 90 and 91, fall under Section 47. 3 

Where questions are raised between the parties 
to a decree relating to its execution, discharge or 
satisfaction, the fact that the purchaser at a judicial 
sale, who is no party to the decree under execution 
is interested and concerned in the result will not 
prevent the application of Section 47 limiting the 

disposal of these matters to the Court executing the 
decree. 4 


Where a purchaser of immoveable property Dali 
at court-sale who is resisted by the judgment-debtor 50861 
or his tenants applies for delivery the procedure 
is uncertain. Where the purchaser is a stranger 
he may apply for the removal of the obstruction 
and delivery of possession, under Order 21, rule 
95 and if he fails, institute a regular suit for 
possession. 0 But where the decree-holder is 


1. Shco Prasad v. Ml. Premia Knar, (1918) 40 All. 122 • 
Sheikh v. Raghuba, (1918) 8 Pat. L.J. 645 = 48 I.C. 560. 

2. Palaniappa ». drumuga, (1916) M.W.N. 256=33 I.C. 692. 
8. Seo Chapters on Voidable Sales and Void Sales, post. 

4. Prosunno Kumar v. Kali Das, (1892) 19 Cal 683 P O 
Bee page 192 cl seg. infra. 

6. Bee Chapter on tebiunation of execution post. ' • 
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bimself the purchaser the view is divided. In 
Madhusudan Das v. Gobinda Priya 1 the learned 
judges of the Calcutta High Court said, Proceed¬ 
ings for the delivery of possession are we think 
proceedings in execution of the decree. They un¬ 
doubtedly are so when the decree is for possession 
as the proceedings are necessary in order to give 
effect to the decree and any question which arose as 
to the land which the decree-holder was entitled to 
get under the decree would certainly be a question 
relating to the execution of the decree. .The matter 
is not so clear when possession has to be given of 
land which has to be sold in execution of the decree. 
It may be said that the decree is fully executed 
when the sale is confirmed and that questions there¬ 
after arising between the auction-purchaser and 
the judgment-debtor or others in connection with 
the delivery of possession of the property sold are 
not questions affecting the execution of the decree. 
They may not affect it in the sense of impeaching 
the sale, but where the law provides for the delivery 
of possession to the auction-purchaser by proceed¬ 
ings which form a part of the proceedings in 
connection with the execution of the decree any 
question arising as to the kind of possession to 
which he is entitled is, we consider, a question 
relating to the execution of the decree within the 
meaning of section 244.” 2 In Kasinatha v. Uthu- 
mansa , 8 it was said in Madras that being a party 

1. (1890) 27 Cal 34; see -..l>o Iinri Char an v Man Mohan, 
(1913) IS C W.N. 27=20 I. C. 671; Lachusa v. Mathcrlal, (191S) 
dl I.C. 533. 

2. See also SariatoUa v. Raj Kumar Roy, (1900) 27 Cal. 709 
(713). 

3. (1901) 25 Mad. 529 ; KaiU-mat Pathumay v. Raman, (1902) 
26 Mad. 740; Sadhu v. Hussain, (1904) 28 Maid. 87 ; Muthia v. 
Aj'pasami, (1SC9) 13 Mad. £.04 ; ChrkkaUnciam v. Chidambaram, 
(1920) 12 L. W. 273 = 34 I.C. 307. Sec also Krishna v, Rarasvatula 
SambasiVa, (10US) 31 Mad. 177. 
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to the decree, the decree-holder did not cease to 
be a party simply because he happened to be also 
the auction-purchaser and an application by him to 
be put in possession of the lands purchased was an 
application relating to the execution of the decree. 

The same view has been followed in the Central 
Provinces. 1 

In Ram Narain v. Bandi Per shad,- the facts Ram Narain 
are more interesting. In December 1887 B ob- 
tained a mortgage of 5/16 share in a village. In 
November 1890 R obtained a mortgage of £ of the 
aforesaid share in the same village. In March 1894 B 
obtained a decree for sale on his mortgage, but did 
not make R a party to his suit. In December 1897, 

R instituted a suit on his mortgage making B a 
party to the suit. In the meantime B caused the 
property to be sold and himself purchased it and 
the sale being confirmed, got delivery of possession 
in November 1898. R got a decree for sale in 
December 1898 and himself purchased the fourth 
share mortgaged to him. Subsequently after R was 
put in possession ousting B, B applied to the 
Court executing the decree, but under Sections 144 
and 335 of the Code of 1882, to restore him to pos¬ 
session and got an order. In the first appellate court 
the respondent formally withdrew his application so 
far as it referred to Section 144 and asked for inter¬ 
ference of the Court under Section 244 of that Code. 

The District Judge then thought that the remaining 
application was only under Section 335 and no ap¬ 
peal lay. On special appeal, the High Court said that 
• the nature of the application ought to be considered 
with reference to the r elief sought and the parties 

U Laohusa v. Malhcraial, (1918) 44 I. C. 563. ~ 

a. (1904) 31 Cal. 737. 

28 
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before the Court and a party cannot be permitted 
to oust the jurisdiction of the Court by a mere 
statement that his case is under one section of 
the Code of Civil Procedure and not under another 
and thereby defeat the just rights of the other 
parj-y when in fact the matter may and ought to 
be dealt with under the other section. The present 
case might come within the provisions of Section 
335 of the Code but Section 244 is wider in 
its scope in some respects and authorises an enquiry 
into the question of possession, when the question 
arises in a proceeding between the parties to a suit 
and their legal representatives. The appellant was 
the plaintiff in the suit on his mortgage> the res¬ 
pondent was one of the defendants and the question 
for decision related to the execution of the decree 
passed on it.” 

This rule barring a separate suit applies not 
only to the parties to the suit, but their representa¬ 
tives in interest. So an assignee from a decree- 
holder purchaser must proceed to take delivery 
only by an application uuder this section. 1 Where 
the obstructor is a representative of the judgment- 
debtor, it makes no difference for the application 
of this rule, that he claims the property not 
through the judgment-debtor, but adversely to 
him. 2 

Bhagwati A contrary view was taken by the majority of 

v. Banwari the Full Bench at Allahabad in Bhagwati v. Banwari 

Lai, _ 

1. Sandlin v. Hussain, (1904)28 Mad. 87 ; Muthiav. A»i>a- 
sami, (1890) >3 Mad. 504. Sea also Dtuar Buksh v. Fatih Jali, (1899) 
20 Cal. 250 ; liasinilhu. v. (JHiumansa , (1901) 25 Mad. 529. 

2 . Punchanan v. Babia Bibi, (1890) 17 Cal. 711 P.B.; Madhu- 
sudan Das x. Uobiwla Prasad, \( 1899) 27 Cal. 34; see also Ishan 
Chundir v. Beni Aladhub, (1697) 24 Cal. 62. 
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Lai. 1 Banerji J. said “ All auction-purchasers whe¬ 
ther they are decree-holders or not and whether they 
purchased under the mortgage-decree or under a 
simple money-decree for money are in the same 
position as regards recovery of possession of the pro¬ 
perty purchased by them and that it is only in their 
capacity as auction-purchasers that they can obtain 
possession. The question therefore which arises 
under sections 318 or 319 of the Code of Civil Pro¬ 
cedure is-not a question between the parties to the 
suit or their representatives and cannot be deter¬ 
mined under section 244. In the present case the 
plaintiff cannot at all be regarded as the decree- 
holder. The decree itself was never assigned to her. 
It was the property sold by auction which was 
transferred to her by gift by the auction-purchaser. 
Under the transfer she acquired no interest in the 
decree itself and in no sense can it be said that she 
is the holder of the decree or the representative 
in interest of the decree-holder qua the decree. Even 
therefore if it be assured that a distinction exists 
between the case of a decree-holder purchaser and 

other purchasers, though in my. judgment no such 

% 

distinction exists, that distinction cannot be held to 
apply in the present suit. I am further of opinion 
that a question between the auction-purchaser or 
his representative and the judgment-debtor or his 
representative relating to delivery of possession is 
not a question * relating to the execution, discharge 
or satisfaction of the decree ’ within the meaning of 
section 244, clause (c). Upon the judgment-debtor’s 
property being sold and the amount due under the 
decree being realized the decree is fully executed, 

1. (1909) 31 All. 82 (99) F.B.; Budhu v. Bhagirathi, (1918) 
40 All. 216 ; Tej Pal v. Tara Singh, (1914) 24 I.C. 93 ; Ilraj Kuar 
y. Baja Bam, (1916) 27 1.0 670. 
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discharged and satisfied, and no question relating to 
the execution, discharge or satisfaction of the decree 
remains to be determined. Whether or not the 

auction-purchaser obtains possession of the property 

sold is wholly immaterial for the purpose of the decree 
and does not in any way affect it. If the decree- 
holder purchases the property but does not obtain 
possession, that circumstance would not entitle him 
to takeout execution of the decree, which has already 
been satisfied. So long as the sale subsists he cannot 
claim a refund of the purchase-money or ask for 
execution of the decree to the extent of the amount 
of the purchase-money. It is only when an auction 
sale has been set aside under Section 310 A, 312 or 
313, that the purchaser may under Section 315 
obtain a refund, but he is not entitled to a refund if 
he fails to obtain possession of the property sold. 
In this respect also the position of the decree-holder- 
purchaser is not different from that of any other pur¬ 
chaser. It is said that an auction-sale is not complete 
until possession has been delivered to the auction- 
purchaser. I see no warrant in the Code of Civil 
Procedure for such a view. Under Section bl4, a 
sale becomes absolute as soon as it is confirmed, and 
under Section 31b the property vests in the purchaser 
from the date of confirmation of sale. The pur¬ 
chaser may no doubt obtain delivery of possession 
by an application under Section 318 or 319, but the 
validity of tbe sale or the completion of it does not 
depend on his obtaining possession. I am also 
unable to hold that if the decree-holder happens to 
be the auction-purchaser the property purchased by 
him may be regarded as the proceeds of the sale or 
the fruits of the decree. The proceeds of the sale 
consist of the purchase-money for which the pro- 
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party was sold and it is the amount of this purchase- 
money which the decree-holder obtains as the fruits 
of the decree. If he purchases the property he does 
not get it as an equivalent of the amount of his 
decree but he has to pay the purchase-money, and 
he may do so, either in cash or by setting it off 
against the amount of his decree.” 

This view has since been approved in Oudh in 
Burma by the High Courts of Patna, Lahore and in 
many cases in Calcutta and recently in Bombay. 1 
Where a decree-holder who is also the auction-pur¬ 
chaser is resisted in trying to obtain possession not 
only by the judgment-debtor but by a stranger also, 
the remedy is by suit for possession both against the 
judgment-debtor and the stranger and Section 47 is 
not a bar to the suit. 2 

The question is very important, for the relief 
for actual possession is shortened under the former 
view and lengthened under the latter. If the 
decree-holder happens to be the purchaser, he 
will under the former view have only 3 years to 

1. Haji Abdul Gaud v. Raja Ram, (1916) 1 Pat. L J. 282=35 
I. 0. 468 ; Dharninder v. Baklidi, (1918) 3 Pat. L. J. 571 =48 I. C. 
129; Sridhar v. Jageshwar, (1919) 4 Pat. L. J. 716=52 I. C. 74 ; 
Seru Mohan v, Bhagvan, (1884) 9 Cal. 602 ; Isnar v. Jai Narain, 
(1886) 12 Cal. 169 ; Kishori Mohun v. Chunder Nath, (1887) 14 Cal. 
644 ; Bhimaldas v. Ganesha, (1897) 1 C. W.N. 658 ; Mahomed v. 
Habib, (1904) G C. L. J. 749 ; Sasi Bhusan v. Radhafiath, (1915) 19 
C. W. N, 835=25 I. C. 267 ; Panchanan v. Sukhamoy, (1919) 50 
I. C. 299 ; Chottha Ram v. Mi. Earmon, (1918) P. R. 8. = 44 I. C. 
169; Nasrat Alt v. Sakina Begam, (1919) P. R. 121=53 I. C. 460- 
Tejpal v. Tarasingh, (1914) 24 I.C. 93; Eani: Mchdi v. Rasul Beg, 
(1919) 5 O.L.J. 551=48 1.0. 39 ; Maharaj v. Jagannath, (1911) 14 
O. C. 70=10 I. C. 714 ; Kanjan v. Aruy, (1916) 18 O. 0. 345=33 
I. C. 867 ; Got a Nathu v. Sakharam, (1920) 44 Bom. 977 (dissenting 
from Sadashiv v. Narayan, (1911) 35 Bom. 452) ; Mi Ah Kook v. 

Mi Bla Mo Way, (1921) 11 L.B.R. 17=64 1. C. 68 (assignee from 
decree-holder). 

2. Goba Rathu y. Sakharam, (1921) 44 Bom. 977, 
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apply for possession and that by way of application 
in execution, while under the latter he will have full 
12 years for a suit for possession under Article 138 
from the date when the sale becomes absolute. 
There is much to be said in favour of the view of 
the majority ol the Full Bench at Allahabad and 
apart from the legal principles on which the decision 
was based, it is but equitable, that a decree-holder, 
because he happens by accident 1 to be the pur¬ 
chaser, must not be placed in a position worse than 
that of a stranger. To avert this inconvenience, 
decree-holders are often tempted to resort to benami 
purchases in execution-sales which often lead to end¬ 
less litigation. In fact doubts were expressed every¬ 
where, 2 3 though respect for stare decisis intervened 
in the way of a correction. In Sultan Sahel v. 
Chidambara 5 it was said “ an application by the 
decree-holder for delivery of possession of property 
purchased in execution is not in strictness an appli¬ 
cation for execution of the decree ; a direction for 
delivery being no part of the decree and though we 
may be bound by a number of decisions to hold that 
such an application raises a question relating to the 
execution of the decree, it does not follow that it is 
an application for execution. To hold that it is an 
application for execution might involve injustice. 
In a case, for instance, like that decided in Basapa 
v. Mary a 4 an application, though made within three 
years of the sale-certificate, would, if Article 179 is 
applicable, have to be held barred by limitation under 

1. See Sabhajit v. Sri Gopal, (1894) 17 All. 2251. 

2. Sandhu v. Hussain, (1914) 28 Mad. 97; see also Kattayat 
Pathumy v. Raman, (1902) 2G Mad. 746. ilaliabir v. Macnagten 
(1899) 16 Cal. 692; Madhustidan v. Govinda Pria, (1894) 27 Cal. 34 

3. (1903) 32 Mad. 136. 

4. (1879; 3 Bom. 433. 
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that article, if not made within three years of the 
next preceding application to take a step in aid of 
execution and so it might happen that in a case 
where, in execution, a sale is held, say eleven years 
after the date of the decree, an application for 
possession made within three years of the sale 
certificate would* with reference to Section 230 
C. P. C., have to be rejected as barred by limitation 
if it is to be treated as on application for the execu¬ 
tion of the decree.” 


All objections to the validity of a decree are 
outside the scope of Section 47 and can be deter¬ 
mined only by a regular suit, because that section 
presupposes the existence of a decree susceptible of 
execution. 1 So where a decree was obtained against 
the trustee of a Mutt on settlement of accounts, it 
was not open to a successor of that trustee, to object 
to the decree in execution on the ground that the 
debt was not contracted for any purpose binding on 
the Mutt and such an objection is one which does 
not relate to the execution of the decree but which 
affects its very substance and validity and can 
be determined only by a regular suit Where 
in pursuance of a mortgage-deed executed by 
a trustee of a devasthan, a consent-decree was 
passed against the successor of that mortgaging 
trustee, an objection by a later trustee that the 


Objections to 
the validity of 
decree are 
outside S. 47. 


1. Binode Lai v. Brojendra, (1902) 29 Cal. 810 ; Krishna v. 
Jawahir, (1892) 20 Cal. 260; Chlioti Narain v. Ramtshwar, (1902) 6 
C.W.N. 796; Hassanali v. Gausi Ali, (1903) 31 Cal. 179; Rashbehari 
v. Thaktr Joynanda, (1906) 4 O.L.J. 475; Debendra v, Prasanna - 
ltumar, (1907) 5 C.L.J. 328; Gopi Narain v. Bansidhar , (1905) 27 
All. 325 P.C.; Tallai-ratjada Svndarappa v. Boorugapalli Sree- 
ramulu t (1907) 30 Mad. 402; Zamindar of Karvttnagar v. Trustee 
of Tirumalai Sfo., (1909) 32 Mad. 429 ; Ahmed v. Shaik Esso, (1894) 
18 Bom. 495, 

2. Sudindra v. Budan, (1S86) 9 Mad. 80. 
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mortgage and the consent-decree were invalid could 
not be entertained in execution. 1 When an ex 
parte decree was passed against the representa¬ 
tive of a mortgagor and an application to set 
it aside w’as rejected, the judgment-debtor or his 
representative cannot set up in answer to a notice 
for sale in execution, that the property did not 
belong to the judgment-debtor but to himself in his 
own right, because Section 47 refers to proceedings 
based on a decree as if it were perfectly good and ' 
valid.- A purchaser of a portion of the mortgaged 
property joined as a defendant in a mortgage-suit 
cannot under Section 47 of the Code object to the 
sale of the mortgaged property in execution of the 
final decree'on the ground that he has acquired 
a new and independent interest in that portion of 
the property. Any right that he has to an interest 
independent of the mortgage must be enforced 
by proper proceedings outside the mortgage-suit.'' 
An objection by the reversioner in execution to the 
attachment on the ground that the decree is not 
binding on his reversionary right is not triable in 
execution under Section 47 and any adjudication 
thereon in such proceedings not being appealable 
will not be binding in subsequent proceedings. 4 
Two heirs of a Mahomedan woman took possession 
of the whole estate to the exclusion of a third heir, 
their sister. They mortgaged the property and a 

1 Chintaman v. Chintiman, (lSoG) U2 Bom. 475; Dhani 
Ram v. Luchmcstvar , (1890) 23 Cal. 039. 

2. Khctrapal v. Shy am l’rascul , (1904) 32 Cal. 2G5 (1905) ; 
Sonoo v. Mt. Latkari , /1905) 1 N.L.R. 142; Shib Lakshauv; 
Sritnati far any ini, (1908) 8 C.L.J. 20 (25) ; Gancsh rrosad v. 

S akin a Bibi, (1912) 14 I C. 7. 

3. Biudu Businx v. Srimantha Sil% (1918) 47 I.C. 374. 

4. Tallairagada Sundarappa v. Bocrugopa'li Sriramuhi , 
(1907) 30 Mad. 402 ; Ala Singh v. Wasawa , (3913) P. It. 14 = 

15 I.C. 25. 
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decree was passed on the mortgage. One of the 
mortgagors died and the third heir, the sister, was 
added as legal representative. The property was 
sold. The latter brought a suit against the auction- 
purchaser for recovery of her share as a co-heir in 
the estate and the suit was maintained. The learned 
judges said “ If there is one point on which we 
believe there is general concurrence of opinion in 
the High Courts of India, it is that a Court execu¬ 
ting a decree cannot take upon itself to alter or 
vary that decree. Its powers are confined to 
construing a decree when necessary and executing 
a decree in its terms so long as the law allows the 
decree to be executed. There is an essential differ¬ 
ence between the execution of a decree for money 
by the sale of the property and the execution of a 
decree for sale of property specified in the decree. 
In the first case any third person can intervene in 
the execution of a decree and show that the decree 
could not be executed against particular property, if 
that property was not the property of the judg¬ 
ment-debtor, but was the property of the person 
opposing. Similarly in the case of a decree for 
money, where the judgment-debtor dies, his repre¬ 
sentative is entitled to oppose the execution of the 
decree against any particular properly by showing 
hat it was not the property of the judgment-debtor 
but was his own, for example, that it was his self- 
acquired property. That course can be taken by a 
stranger or a representative in execution of a decree 
for.money for this reason, that a decree for money 
is not based upon any adjudication that the parti¬ 
cular property, or in fact any property, which may 
subsequently be brought to sale in execution of the 
decree, was the property of the judgment-debtor, or 
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property which would be liable for his debts. Con¬ 
sequently, when such objection is taken before the 
Court executing a decree for money, that Court has 
power to inquire into and decide on any such ob¬ 
jection taken to the execution of the decree against 
any particular property. Where, however, the 
decree is a decree for sale under the Transfer 
of Property Act, the Court executing the decree 
must sell the property decreed to be sold and leave 
any one objecting to the execution of the decree 
against that particular property to such remedy as 
he may have by a suit or by resistance to the pos¬ 
session of the purchaser. For these reasons we are 
of opinion that the Court of first appeal was right 
and that Section 244 of the Code of Civil Procedure 
did not bar this suit.” 1 

Section 244 of the Code of 1882 did not apply 
to the case of execution-proceedings under the 
Public Demands Recovery Act (Act I of 1895 
Bengal) so as to bar for example a separate suit 
for setting aside the sale for arrears of cesses. 2 
But under the amending Act I of 1897 (Bengal) 
section 19, that section is made applicable and 
bars a separate suit where the only grounds alleg¬ 
ed for setting aside a sale are irregularities not 
in the proceedings anterior to the decree or in the 
decree which is sought to be executed, but in the 
execution-proceedings subsequent to the decree. 3 

1. Sanwal Das v. Bismillah Regain, (1897) 19 All. 4S0. 

2. Eamrup v. Khushal, (1901) 6 C.W.N. 630 ; Ram Taruck v. 
Dilwar, (1901) 29 Cal. 73 F.B; Jankidass v. Ham Golam, (1907) 22 
Cal. 813 ; Jogeswar v. Debi Prasad, (1907) 5 C.L.J. 555 ; Raghu- 
bans v. Full Kumari, (1903) 32 Cal. 1130; Girish Chandra v. 
Golam Karim, (1906) 33 Cal. 457. See also Nagcndra Bala v. 
Secretary oj State, (1911) 14 C.L.J. 50=10 I. C. 532. 

3. Onud AH v. Raj Lakshmi, (1905) 33 Cal 84. See however 

Haricharan v. Chandra Kumar, (1917) 34 Cal. 787. 
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Where a Court which tries and disposes of an *" 

original suit is also the Court executing the decree 
and such Court determines in a separate suit a ques¬ 
tion which it ought to have decided under Section 
144, the Court in doing so does not act without 
jurisdiction, though it adopted a wrong form of 
procedure or proceeding, that is, the error is only 
one of procedure and does not affect the jurisdic¬ 
tion. Where the objection to try the question in a 
separate suit is not raised before the original Court, 
it cannot generally be raised in appeal. 1 - but can be 
allowed for the first time in appeal if it does not 
involve the ascertainment of any fresh facts. 2 

The Court may, subject to any objection as to Court may 
limitation or jurisdiction, treat a proceeding as a procJJing^na 
suit or a suit as a proceeding, and may, if necessary, viccvcrsa - 
order payment of any additional court-fee. The 
relief is purely discretionary and cannot be claimed 
as a matter of right. 3 This provision was intended 
to obviate the injustice caused to parties by a mis¬ 
take in the institution of proceedings and enables a 
Court to treat a suit as an application and vice 
versa. It does not enable one proceeding to be 
• treated both as a suit and an application." 1 

The Court may where the interests of justice 
require it treat a suit as an application in execu¬ 
tion. 6 Where a person sued to enforce his right 

1. Venlcatdkrishnama v. Krishna Kao, {1909) 89 Mad 42'T 
8ee also Purmessurce v. Jankee Koer, (1873) 19 W.R. 90; Azizuddin 

v. Ramanugra, (1882) 14 Cal. G05 ; Ramsaran v. Janki Pande 
(1895) 18 All. 106. 

2. Manjunatha v. Apabya, (1916) 31 M.L.J. 429 = 36 I.C. 988. 

3. Itraj Kumar v. Rajaram, (1915) 2 O.L.J. 57 = 27 1 . C. 570. 
r n to a Venkata *“ wara v - Subbayamma, (1914) 1 L.W. 443 = 24 

l.vj, 4 o4. 

, Mahata v - Shyama Chum , (1895) 22 Cal. 483 • 

Johndra Mohan v. Mahomed, (1904) 32 Cal. 332; Mayan v. Pakuran, 
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of pre-emption in a property subject to mortgage 
and got a decree directing delivery of possession 
of the equity of redemption therein, but in exe¬ 
cution of the decree the Patwari delivered posses¬ 
sion of the property itself instead of the equity 
of redemption, “ a regular suit by the mortgagee 
claiming a restitution of the property so wrongly 
delivered cannot be said to be barred as the 
question raised does not relate to execution, discharge 
or satisfaction of the decree and even if there were a 
doubt the suit may be treated a3 an application.” 1 
Where in execution of a decree against the sons, 
brothers and nephews of a debtor as his legal repre¬ 
sentatives on a bond certain ancestral property was 
attached and a portion of the decretal amount was 
paid, and on the order on appeal passed by the High 
Court that the property could not be made liable the 
defendants brought a suit for refund of the money 
paid by them, it was held that as the plaintiffs had 
not alleged that their father had left no assets from 
which the decree could be satisfied, the plaintiffs 
were not entitled to a refund, and the suit was 
barred but the suit was treated as an application. 2 

A suit cannot be converted into an application 

if the application would be barred by limitation at 

the date of the suit, 3 or if the effect of doing so 

(189a) 22 Mad. 317 ; Pasupathy v. Kothandarama, (1X4) 28 Mad. 
f,4 ; Poonthonath v. O.T. Manni Kutti, (1910) 7 M.L.T. 428 = G 
I.C. 776; Jamman Lai v. Kcwal Ram, (1899) 22 All. 121 ; Lalman 
v. Jagannath, (1900) 22 All 376; Sheodipalv. Bhaxoani, (1907) 
29 AH 349; Dharamasi v. Marotam, (1X3) 5 Bom. L. R. 1036 ; 

Sharf'i v. Mir Khan, (1920) 1 Lah.L J. 230 ; Chintaman v. Chuni 
Sahu, (1916) 1 Pat.L.J. 43 = 34 I.C. 7t7 ; Sadaram v. Dhanurjoy, 
(1893) 8 Q. P. L. R. 3 ; Basdco v. Arjun, (19051 8 O.C. 327. 

1. Karam Chand v. Khuda Baksh. (1907) P.R. 5. 

2. Sheo Sarain v. Lalta Prasad, (1909) 6 A.L. J. 541,=3 
I.C. 495. 

3 Gopiselty Maraymaswami v, Kunaparaju China Venkata- 
raju, (1916) 4 L.W. 400=34 I.C. 774, 
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would be to prejudice the defendant on his plea of 
limitation. 1 Where a party, instead of applying 
under Section 47 filed an objection under Order 21 
‘ rule 58 and on the objection being disallowed 
brought a regular suit it was held to be not a case 
in which the plaint could be treated as an applica¬ 
tion. 2 Where objection is taken by a legal repre¬ 
sentative of a judgment-debtor that the proper 
method of procedure against him was to proceed by 
way of execution in the Court that passed the decree 
under Section 50 of the C. P. Code, the Court to 
which the decree has been transferred for execution 
cannot cure the defect by treating the suit as a 
proceeding in execution. 8 

Where a suit is so treated as an application 
the rule of limitation applicable will be that appro¬ 
priate to applications under Section 47 viz., that 
prescribed by Article 181 of schedule II of the 
Indian Limitation Act, 1908 1 . 

The Court may at its direction treat an appli¬ 
cation as a suit and grant the relief asked for. 
Where the decree in a suit for specidc performance 
of a contract of sale was satisfied by the execution of 
a sale-deed and the decree-holder instead of suing 
for possession applied in execution for possession, the 
Court allowed the application to be converted into a 
plaint for a regular action on payment of the court- 
fee/ 1 When a decree for mesne-profits did not specify 
the period for which they were to be given and the 
decree-holder applied for pro fits for more than 

1. Kathirayaaami v. Ramachandra, (1918) 45 I C 608 

9. Lakshmana v. Muthiah, (1916) 2 L.W. 756 = 831.0.' 785. 

298 8 ' Nachlapvay ‘ Ponntlsam y> ( 1912 ) 23 M.L.J. 287=17 1.0, 

See Lalman v. Jajannath, (1899) 22 All. 376. 

6 . Shankar Das v. Dulo Mol, (1913) P.L.R. 40=18 I.O. 700. 
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three years after decree, the Court declined to allow 
execution for more than three years but treated the 
application as a suit and granted profits for the 
further period. 1 

Where in a partition-suit a compromise-decree 
was passed by which amongst other things certain 
debts were allotted to the plaintiff and other debts to 
the defendant and on an application for execution it 
was pleaded that the decree-holder had realised 
certain debts not allotted to him, it was held that the 
plea was based on a separate cause of action and the 
petition of objection could not be treated as a plaint 
as no amount was specifically claimed in that 
petition. 2 

When an application is made under Section 95 
of the C P. Code and the Court directs the applica¬ 
tion to be treated as a plaint on payment of the full 
court-fee, the suit is deemed to have been instituted 
when the application was made and not when the 
court-fee is paid. 3 


Inquiry into 
representation. 


Under the Code of 1882 when a question arose 
as to whether a person was or was not the repre¬ 
sentative of a party, the Court could either stay exe¬ 
cution of the decree until the question of representa¬ 
tion was settled by suit, or itself determine the ques¬ 
tion. 4 The present Code has made the inquiry and 
determination obligatory and “such question shall for 

1 Sri Raja Vgnkatakumara v. Sri Raja Sulbayamma, (1914) 
1 L. W. 443 = 24 1. C. 484. 

2. Mohan Lai V. Jagannath, (1913) 35 All. 243. See however 

Qovinda v. Doraiswami, (1913) 29 I. C. 905. 

3. Bhulnath v. Chandra Bcnodc, (1912)10 O.L.J. 34 = 16 1.0. 

443. See also C.P.C., S. 149. 

4. See Vakulabharana v. Rangaiyan, (1905) 28 Mad. 357; 
Ben i rrasad v. Lukha Kunwar , (1899) ‘.11 All. 323. 
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the purposes of this section be determined by the 
Court.” 

The question whether any particular person 
is or is not a representative of a party must be 
determined under Section 47 , but only for a 
limited purpose , 1 though such an order is appeal- 
able . 2 

Where a decree-holder dies and some per¬ 
son applies to be allowed to execute the decree, 
the excuting Court should decide who the legal 
representative is . 3 Production of Probate or 
Letters of Administration can be accepted as con¬ 
clusive 4 . Where the decree is against a Hindu 
widow, to execute it against the daughter, the 
executing Court must decide in what capacity 
the widow was sued and the decree obtained 
against her . 4 Where in an application to 
substitute the brother of the deceased judg¬ 
ment-debtor as his legal representative, he pleads 
that he is not liable to satisfy the decree as being 
an undivided co-pircener of the deceased, the 
objection must be decided by the executing 
Court before an order substituting him as legal 

representative is made If the Court leaves the 

point whether the brother was liable for the 
decree undecided and makes an order of 
substitution, it would be acting illegally . 8 


1. Ml. 
39 1.0. 172. 


Afrma Kocr v. Dvrga rraiad, (1917j 2 Pat.L. J. 192 = 


2. Krishna v. Appasami, (1902) 25 Mad. 545 • naAri 

16 A1L 483 ; Ga '^as v. Sfc 

rim.'S) n°l‘.i 70 B . ?£ ^^ KhW ' U0, “” nr ‘ i V - 

mL ssEMsyafls 0odh - 337; D,Mmraia - 


4. 

5 . 
0. 


Parumal v. Ml. Makhan, (1926) 92 I. C. 675 , 
Babulal v. Janak Dulari, (1926) 48 All. 429, 
Dinanath Sahi y. Pali Malhiji, (1923) Pat. 149- 
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Payment and Satisfaction. 


Satisfaction of decree— Modes of payment alternative—Persons onti- 
Uod to piy and to 1>? paid—Rule applies only to decrees— 
Interest- Payment and adjustment—Adjustment by act of parties 
Adjustment by operation of lav;—Agreement varying the decree 
“-Agreement to give time—Adjustment must bo complete— 
Certification of satisfaction of decree—Fcrum of application— 
Mole of certiiication —At the instance of the decree holder—At 
the instance of the judgment-debtor—Procedure on application— 
Appeal—Limitation for application—Enlargement of limitation— 
Payments uncertified cannot bo recognised—Enquiry as to payment 
—Agreements prior to decree—Rule when applicable to mortgage- 
decrees—Uncertified payment and limitation—Where certifica¬ 
tion unnecessary—Prohibition docs not apply to restitution— 
Prohibition extends only to civil court*—Prohibition applies 
as between parties only—Prohibition dors not cover right to 
execute—Prohibition ex'ends to the executing court—Effect of 
fraud—Suit for inj no tion—Suit fo Set aside sale—Suit for 
damages—Incidence and measure of damages—Juridical basis of 
action—A review—Limitation applicable to these suits. 


A decree is satisfied by payment, performance 
or adjustment . 1 Under Or. 21, rule r, C P. Code 

" 1. Ail money payable under a decree 
shall be paid as follows, namely:— 

(a) into the Court whose duty it is to exe¬ 
cute the decree ; or, 

(b) out of Court to the decree-holder ; or 

(c) otherwise as the Court which made the 

decree directs . 2 

2. When any payment is made under 
clause (a) of sub-rule (1) notice of such payment 
shall be given to the decree-holder .” 3 

The three modes prescribed by this rule are 
only alternative and do not exclude one another. 
The judgment-debtor has the right to elect the 

1 . See Decwndra v Pradyvmnalnynara, (1935) G*2 Cal, 28 \ 
Thalcur rrasad v. Knstvri Narain . (1035) All 304 = 154 I. C. 
292 ; Jagannatha Char an v. Tliato>rda$ 9 (1035) 37 P. L. R. 288; 
Bharat National Bank Ltd., v. Bhagwan Singh , (1935) Lab. 347. 
For executory agreements see P . II. Firm v. Bhanja (1934) Rang 
190=149 I. C. 95. 

2. See Mt. D'ty nadevi v. Nnnd Lal % (1932) bah. 231 = 1301 0. 

732. 

3. Jbis coircfionds to old Code, S. 258. 
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manner of payment 1 -.- and this option of election 
enures even when the decree directs payment to 
the party out of Court. - When the Court ordered 
that; if the plaintiff paid Rs 100 by the 10th April 
1909 to the defendants, the property, would belong 
to the plaintiff and otherwise not, but the plaintiff 
paid the money into Court on the 14th April it was 
held that as the Court was closed from the 10th to 
the 14th April, payment on the 14th into Court was 
a valid compliance with the decree 2 and that the 

• * M • 0 V # • • atf W ■■ ■ 

order of payment to the party did not take away the 
plaintiff’s option to' pay it into' Court. 8 If the 
whole amount due under the decree is 'paid into 
Court, the decree. becomes satisfied witholit'any 


formal order of the Court recording satisfaction 4 
though execution is not complete until mo'ney is 
actually paid out. 5 


Payment into Court can only be made by or on 
behalf of the person who is liable under the decree 
to make the payment or by : a-recognised agent 
under Section 37 of the Civil Procedure Code or 
by a pleader duly authorised. A payment-by a 
person who has got a sham sale-deed from the 
judgment-debtor does not satisfy the decree and-the 
sale cannot be set aside on that payment. 6 A pay¬ 
ment to the transferee of a decree is valid though 

1. Madhav v. Ravji, (1899)1 Bom. L.R. 644. 

__ _2j_. Aravamddu y^Sainiapjia, (18973 21 Mad. 386 ; Dabu v. 
Heraman, (1867) 8 W.R. 223; Raotiram v. Sitaram, (1921) 19 
A.L J. 49=60 I.C. 894; Shooshee Bhusan v. Oovind Chunker , 
(lS90)/8C'al.Mi: ’ V* ' . 

r.. Mana : v - (1910) 96 Bom. 35. 'Seealso Mt. Bavabai v. 

PurshoUam, (1915) 11 N. L. R. 16=27 1. 6. 919.:'. V “. 7 y 

4. Kasturi v, Arunachdlam, (19i6) 1 M.W.N. 195=34 1C. 
850;. ’ 

6. Saddsiva v. 'Ndrayan, { 1911) 86 

6. Kasturi y. Arunacbfilam, (1916). 1 W.W,N.“ 195 = 31" 1.0. 

860. * ..- - 
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the transfer has not been formally recognised by the 
Court and an application for recording adjustment 
on such payment cannot be rejected on the ground 
of non-recognition of the transfer. 1 A payment to 
one or some only of several joint decree-holders is 
not a discharge of the decree unless there is an 
authority express or implied granted to such person 
or persons to certify satisfaction or unless the joint 

decree-holders own separate and distinct shares in 
the decree-debt. 2 

The liberty of payment into Court applies only 
to directions contained in decrees, so that where an 
order is made for costs under Section 35, for instance 
costs of the day, or where the order does not amount 
to a decree, this rule has no application. 3 


The obligation to abide by the terms of the 
decree is peremptory. Where upon the death of the 
decree-holder the judgment-debtor failed to deposit 
the balance due under an instalment-decree till long 
after the date fi xed under the decree, the Court ordered 
interest for the period of default. 4 When payment is 
made into Court interest does not cease to run on the 
money payable under the decree, until the decree- 
holder gets notice of the payment. 5 


Payment and " The term ‘ payment’ may mean eithor the 

adjustment. . c , * 

act of paying money or the act and its result, the 

1. Balakrishna v. Muni Reddi, (1912) 14 I.C. 702. 

2. Thimvia Reddi v. Subba Reddi, (1S18) M. W. N. 507=49 
I. C. 141; Mahamed Silar Sahib Co. v. Nabi Khan, (1916) 81 
M. L. J. 93 = 35 I. C. 157. See also Chapter on applicants fob 
execution (under Joint decree-holders) post. 

3. Shanks v. Stcrtiary of State, (1889) 12 Mad. 120. 

4. Narendra Chandra v. Charu Chandra, (1910) 14 C. W. N. 

140 = 5 I. C. 63...... - 

5. Ramaraya v. Shcrbttt Vtnkataramanayya, (1919) 42 i\(ad. 

576 . 
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satisfaction of an obligation ; the term ' adjustment’ 
is susceptible only of one meaning, an act and the 
result. Reading the terms together and interpreting 
the one by the other, they would be properly 
construed as having a like meaning and thus give 
full effect to the word ‘ such ’ which confines the 
terms with which it is connected to the sense in 
which they are used in the preceding paragraph of 
the section, where the ‘payment’ is described as 
a payment of money payable under the decree and 
paid out of Court, and the term ‘ adjustment’ as an 
adjustment of the decree in part or in whole to the 
satisfaction of the judgment-debtor.” 1 An adjust¬ 
ment is an arrangement whereby the obligation 
due under a decree is settled, modified or discharged. 
It is a transaction which extinguishes the decree as 
such in whole or in part and results in a satisfaction 
of the whole or a portion of the decree in respect 
of the particular relief or reliefs granted by the 
decree. 2 * 


An award passed on a reference to arbitration Adjustment 
during the pendency of execution-proceedings is 
binding on the parties as an adjustment of the 
decree. 8 An agreement to give time or to reduce 
the amount by instalments is an adjustment. 4 * * * 
An arrangement to discharge one of two joint 
judgment-debtors on payment of a portion of the 


1. Mallammav. Venkappa, (1880) 8 Mad. 277 F. B. Sea also 
Ramasamiv. Venkateia, (1892) 2 M. L. J. 221. 

2. Lodd Govindoss Krishnadoss v. Ramdoss, (1915) 17 M L T 
222=281.0.376. 

8 . Raf Kumar v. Bulaki, (1917) 3 Pat. L.W. 146=42 I.O. 467. 

4. Ram Royal v. Ram Rari, (1892) 20 Cal. 32; Sham Lai v 

Hazarimal, (1912) 15 0. L> J. 461 = 13 I. 0. 326 ; Kanhya Loll v 

Court of Wards, (1871) 16 W. R. 275; Dinonath v. Guruohurn 

(1874) 21 W. R. 810, 1 
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debt 1 or an agreement to hold certain properties 
in common, where the decree contemplates divi¬ 
sion by metes and bounds and the award of a 
definite share, is an adjustment of the decree. 2 
Where the - decree-holder assents to a composition- 
deed by which the debtor transfers his properties 
for the benefit of his creditors and is hirnsejf releas¬ 
ed from liability, the transaction amounts to an 
adjustment of th6 decree and is not an agreement 
to give time.' 1 When in consequence of the refusal 
of the party entitled to payment to receive it, a suit 
is filed to enforce the award and the award is made 
a rule of Court, the tender can be pleaded in execu¬ 
tion-proceedings as an adjustment and the decree- 
holder forfeits his right to interest from the date 
when it was made. 4 

Adjustment An adjustment is not only what purports to be 

l'aw. , * Matl0n °f an adjustment but likewise what has the effect of an 

adjustment by operation of law. When a decree 
is assigned by the decree-holder to a person who 
. holds the decree benami for the judgment-debtor, it 
is really an a ljustment of the decree and the decree 
cannot be executed by the assignee for lailure to 
certify it 5 Where the judgment-debtor becomes 
the owner of the decree by purchase at another 

1. Mahomed Khan v. Mahomed Munawar, (1908) 31 Mud. 
407 ; Lalji v. Guria, (1917) 40 1.0. 1 ; Venkataswami v. Rangappa, 
(1915) 2 L. W. 109 = 26 I 0 914 ; Mahomed v. Mahomed (1907j 4 
M.'L. T. 229; Sukhnandan v. LakshmiohanJ, (1911)7 N. L. R. 
138 = 12 1.0.364. 

2. Si thurama v. Cholla R ija, (1917) M. W. N. 327 = 40 I. 0. 
620 See aUo Mvzumdar Ramakrishna v. Mvzumdar Balakrislina, 
(1920) 43 Mad. 476. 

3. Ramasami v. Venkatasa, (1692) 2 M. L. J. 231. 

4 . Pedda Vi cranna v. Varanna, . (1917) M.W.N. 308 = 38 I.C. 

395.- - 

5. Ponnusami v. Lakshmanan, (1912) 35 Mad. 659. 
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court-sale, the proceedings operate as an adjustment. 1 
Where a mortgagee obtained a decree for sale, 
but purchased a portion of the mortgaged property 
ima subsequent sale, subject to his own decree, it. 
was held that there was no adjustment of the mort¬ 
gage-decree, and that the mortgagor could only pro¬ 
ceed on.the footing that the portion of the property 
which had been purchased by the mortgagee re¬ 
mained, notwithstanding such purchase, redeemable 
by the petitioner together with the remainder of the 
property. 2 


: An a ™gement by which the parties agree A gKra ,nt 

to pay the decree-amount by instalments or to give var y* n g th e 
time or to reduce the decree-amount does not <W ' 
amount to the varying of the decree. 3 * Where the 
arrangement was as to the mode of realising the 
decree-amount, the defendant’s plea that the agree¬ 
ment superseded the decree was held not valid as 
the decree was clearly kept alive by its terms ’and 
the conduct of the parties.- Where parties agree 
that the decree should no longer be executed and • 
that the rights under the agreement should supersede 
those under the decree and be enforceable by a suit 
on the agreement, the agreement may probably be 
an adjustment of the decree. 5 


1. Kisto Ktshor v. Sonrionath, (186S) 10 W. R. 354 
• 2. Erusappa v. Commercial «$• Land Mortoooe Bank t ,1 

(1899M3 Mai 377. See also Ram Doyal v. Ram Bari, (1892)1o 

3. Ameervnnissa v. ilecr Mahomul, (lQ 76 ) 2 0 L R n, 

4 - F f h Muhammad v. 18S5 , ^ ^4 TW 

OM °‘ P ^‘ '• ^ ".«)*' 

5. Raja Eumara Venkata Ptrumal v Tlm/hn n 
Chetty, (1910) 36 Mud, 75 (91). See ££ *™.‘ 

ohand, (1911) 7 N, L. R, 136 = 12 TO 361 - i , Lakshmt ' 

Khan, (1920) 681,C. 527. ' ‘ ’ Rataulal V. Antvar 
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Agreements to 
give time. 


Where a decree-holder obtained an instal¬ 
ment-decree, with a stipulation that if a certain 
property was sold out of Court, the sale-proceeds 
should be credited against the decretal amount 
and by a subsequent arrangement the judgment- 
debtor was to make default in the instalments so 
as to give an opportunity of selling the property 
in execution, it was held in Calcutta that this 
arrangement was an adjustment of the decree in 
part to the satisfaction of the decree-holder and 
being uncertified could not be recognised by tbe 
executing Court. 1 But a different view was 
taken in Madras. A transaction by which the 
parties agree to vary the mode by which the reliefs 
granted by the decree are to be realised by execu¬ 
tion in that suit or the time when the decree be¬ 
comes executable is not an adjustment of the decree 
but a transaction which attempts to vary the terms 
of the decree which is against the policy of the C. P. 
Code. Compromise after decree cannot be recorded 
and cannot form the foundation of orders affecting 
the rights of the parties under the decree. 2 

Under Section 257 A of the Code of 1882, all 
agreements to give time to the judgment-debtor or 
for satisfaction of judgment-debt which provided for 
payment of any sum in excess of the decretal amount 
were void unless made with the sanction of the 
Court which passed the decree. It was accordingly 
thought that if the parties agreed that the judgment- 
debt qua judgment-debt shall be put an end to 
the new contract was not void but if the judgment- 
debt was still alive, a new contract to pay the 

1. Sham Lai v. Bazari Mai , (1912) 15 0. L. J. 451 = 13 I. 0. 

326. 

2. Lodd Govindoss Krishna Doss v. Ram Doss, (1915) 17 M.L.T. 
222 = 25 I. C. 376. 
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judgment-debt, unsupported by fresh consideration, 
was only an agreement to give time for the satisfac¬ 
tion of the judgment-debt and was therefore void 
without the sanction of the Court- 1 The present 
Code omits this section and such agreements if 
otherwise valid would now be enforceable- 


To operate as a valid satisfaction for the pur¬ 
poses of this rule the adjustment must be complete. 
The Court has no power to inquire into the terms of 
an alleged compromise on the application of the 
decree-holders nor can it do so by treating the 
counter-affidavit of the judgment-debtor as a sub¬ 
stantive application. 2 An inchoate contract, which 
if completed would bar the execution of a decree 
cannot be pleaded as a satisfaction of the decree and 
the judgment-debtor cannot claim that the contract 
should be completed and then be evoked to prevent 
execution. 3 Where an agreement intended to settle 
the liability under a decree imposed several obliga¬ 
tions on the judgment-debtor for performance, un¬ 
less and until all such obligations were fulfilled the 
decree cannot be said to have been adjusted finally 
and the decree-holder is entitled to proceed with 
execution. 1 * Where there was an agreement between 
the judgment-de btor and the decree-holder that the 

1. Tukaram v. Anantbhat, (1900) 25 Bom. 252 ; Ve,^U^h. 
ramania v. Koran, (1903) 26 Mad. 19. See also Hecra v. Peslonii 
(1896) 22 Bom. 698; Dhanram v. Ganpat, (1903) 27 Bom 96 • Maho 
medv. Mahomed Munawar, (1908) 31 Mad. 467. Fora full discussion 
of the serious oonfliot in interpretation, see artiole in 17 M L T 17 k 
(Journal). - -• —. _ 4/0 

I. O 2 762 SCe ^ GOVind ° SS Vl **”'***' (1912) 24 M. L. J. 88=17 

^ 3. RamaJcrishna v. Eastern Dsv. Ccrpn. Ld., (lyi 8 ) 43 I. C. 

4. Jalindra Nath v. Chandra NatK (1912) 16 O r. T io, 

4,600awr< ** v -(1909)6 A.L.J. 
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former should pay Bs. 200 to the latter and execute 
an instalment-bond in favour of the latter for the 
balance of the judgment-debt as also a kaboliyat in 
favour of the landlord, in accordance with the 
proposed terms of settlement contained in a certain 
deed, and the judgment-debtor performed the first 
two conditions and not the third one, as the quantity 
of land and the rent assessable thereon were not 
determined by the landlord, it was held there was no 
adjustment of the decree which could be certified to 
Court and the decree-holder was entitled to execute 
hi- decree. 1 Where under the terms of a decree the 
decree-holder was to be in possesssion of the mort¬ 
gaged property and to give credit for any surplus 
income accruing from the lands,the receipts of such 
income are not payments or adjustments of the 
decree and do not require to be certified. The 
judgment-debtor is entitled to apply for taking 
accounts to see if the decree is satisfied. 2 


Certification 
of satisfaction 
of decree. 


Under Order 21, rule 2 of the Code,' 3 

“ (1) Where any money payable under a decree 
of any kind is paid out of Court, or the decree is 
otherwise adjusted in whole or in part to the satis¬ 
faction of the decree-holder, the decree-holder shall 


certify such payment or adjustment to the Court 
whose duty it is to execute the decree, and the Court 
shall record the same accordingly. 

(2) The judgment-debtor also may inform the 
Court, of such, payment or adjustment, and apply 

1. Jatindraufith v. Cliandrcinath, (1912) 16 C. L. J. 10,1 = 16 
I. C. 972. Bat the Court gave an opportunity for the judgment- 
debtor to execute the kaboliynt aDd f-tayed execution for a time- 

2. Gaijala Yclla R.ddi v Syal Md. Ali, (1916)39 Mad 1021 ; 
Vaidhinadas-imy v. Somasundaratn, (1905) 28 Mad. 473 (478) F. B. 
See also Ramasami v; Ramdsami, (1907) 30 Mad. 256. 

3. ThU corresponds to Old Code, S. 258. 
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to the Court to issue a notice to the decree-holder 
to show cause, on a day to be fixed by the Court, 
why such payment or adjustment should not be re¬ 
corded as certified; and if, after service of such 
notice the decree-holder fails to show cause why the 
payment or adjastment should not be recorded as 

certified, the Court shall record the same accor¬ 
dingly. 

(3) A payment or adjustment, which has not 
been certified or recorded as aforesaid, shall not be 
recognized by any Court executing the decree.” 

The application for recording payment or ad¬ 
justment must be made to the Court whose duty it 
is to execute the decree. 1 Where a Court deals with a 
question relating to the discharge or satisfaction of 
a decree under this rule it may be said to be execu¬ 
ting the decree in the sense of Section 47 although 
no formal application for execution may have been 
made to it. 2 Where execution ot a decree was 
transferred to the Collector and both the parties 
acknowledged before - him part-payment of tue 
decretal amount by an application, it was held that 
the application was made to the proper Court. 3 

The sanction of Court is obtained by a record 

caused to be made on the certificate of the decree- 

holder or on the application of the judgment-debtor 
under this rule. 


The decree-holder may apply to record satis 
faction of a decree. If the decree-holder is 


901 5 m-T ’^9^25 ££? 586= L 21 R I c S °M9 2 Tl 

lT* V> Khairat \ (1890) 12 All. 5G9 (contra) seems t 

S All ^otiollo^inKMcn Singh v. Aman Singly 

2. Bam Kamlessuri v. Sukhan Singh, (1903) 7 C. W N 172. 

8 . Muhammad Said v . Payag Sahu, (1894) 16 All. 228 
91 
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minor, his guardian can apply without the Court’s 
permission under Order 32 rule 7. 1 Any person 
who possesses a right to a property sold under the 
decree can apply for entering up satisfaction of a 
decree affecting the property which would other- 
wise endanger his right to it. 2 But it is not compe¬ 
tent to the holder of a decree which has been 
attached, to apply to enter up satisfaction of the 
decree, even though notice of the attachment was 
not given to the judgment-debtor under Order 21 
rule 53. 3 

Besides a regular application the certificate 
of the decree-holder may take any form so long 
as its effect is to bring to the notice of the Court 
that a payment or adjustment has been made. 4 He 
may present a petition in the ordinary way setting 
out the payment or adjustment 5 or may mention 
such particulars by way of partial satisfaction in 
an application for execution under Order 21, rule 
11, for it is the duty of the decree-holder applying 


for execution to state any adjustment after decree 


6 


1. Arunachellam v. Iiamanathan , (190G) 29 Mad. 309; 
Virupaksh'ippa v. Shidappa , (1901) 26 Bom. 109 ; Shark Dawud 
v. Paramasamiy (1916) 31 M.L.J. 207 = 35 I.C.70. 

2. Matharasappa v. Mutliu Chcttiyar, (1919) 9 L. W. 596=50 
I.C. 931 ; Panduranga v. Vytliilinga, (1907) 30 Mad. 537. 

3. Subrahmania v. Kuppusiuami , (1918) M. \V. N. 874 = 48 
I.C. 109. 

4. Gamenshah v. Jhangiram , (1919) P.L.R. 55 = 54 I. C. 257; 
Thimmarcddi v. Subbarcddi , (1919) M. W. N. 507 = 49 I.C. 141. 

5. Sadaoollaliv. Kalcc Churn , (1869) 12 NV. R. 358 ; Bhoo • 
bun Alohun v. Sadhco CJiurn f (1871) 15 W. R. 5 ; Rajcndronath v. 
Channoomaly (1879; 5 Cal. 448 ; Euzujfzeman v. Sanchia , (1915) 
43 Cal. 207 ; Khatubunissa v. Sanchia Lai , (1916) 20 C.W.N. 272= 
34 I, C. 606. See however Dwarkanath v. Bipin RisJii , (1921) 64 
I.C. 32 ; Bircswar V. Ambikacliaran , (1918) 45 Cal. 630. 

0. Paupayya v. N&rasannah , (1880) 2 Mad. 216 ; also In the 
viatt.r oj Mcdai Kaliyani Anni , (1907) 30 Mad. 545 ; ilasilciinani 
v. Stthusamiy (1918) 41 Mad. 238. But see contra iu Allahabad, 
page 259, post . ... 
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Where the decree-holder withdrew the attachment 
and discharged the debtor from prison,, the Court 
construed this conduct as a certificate of adjustment. 1 
Where the judgment-debtor executed a bond in 
satisfaction of a decree and on a plea thereof in a 
subsequent execution petition the decree-holder said 
that he accepted it in partial satisfaction of ’the 
decree the Court thought that there was sufficient 
certification and proceeded to consider the extent 
to which the decree was satisfied by the bond. 2 * 
Where a decree for sale was passed in favour of 
a mortgagee in possession for the amount due 
but failed to provide for the taking of accounts 
of the profits that might thereafter be received by 
the mortgagee, the decree-holder having intimated to 
the Court in his application for sale that the net 
profits should go in reduction of the decree-amount, 
it was open to the Court to treat the application as a 
certificate of adjustment and direct an inquiry as to 
the amount collected by him 8 But a casual refer¬ 
ence to an adjustment in a plaint or other civil 
proceeding 4 or a letter from the decree-holder to 
his vakil to put in an acknowledgment into Court is 
insufficient as a certificate of payment. 5 The certi¬ 
ficate must specify the amount of payments or the 
terms of the adjustment and a general statement of 
payment or adjustment is not valid- 6 


1. Cliango v. Kalaram, (1867) 4 Bom. H 
B akshu v. Lakshman, (1880) 4 Bom. 694 (600). 

2. Qopaltlas v. Gangaram, (1888) A. W N 

219 = 30 1.^"^ '• ***** 0/ 


C. it, 120 refd. to in 
116. 

ar,(l$16) 29 BJ.L.J 


4. llahnud Khan v. 
I. C. 901. 


Nanxmal, (1919) 13 S. L. R. i 80 = 5 2 


6 . Tliakccr Lall\\. Eanye Lall, (1867) 7 W. R. 670. 

6 . Tulsigvrappa v. Fakirayya, (1900) 2 Bom. L. R. 9 0 . 
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A judgment-debtor may also move the Court 
to record satisfaction of a decree by a regular 
application. If in answer to a notice for execution, 
the judgment-debtor pleads part-payment out of 
Court, that may itself be regarded as an application 
to certify payment. 1 but the objection cannot be 
inquired into, if on the date on which it was made, 
the application would be barred by limitation. 2 
When the time limited has not passed, the Court 
has the discretion to treat the counter-application 
as a substantive application or not. n 

When the decree-holder applies to Court to 
certify a payment, no notice need be issued to 
the judgment-debtor even though the decree-holder 
desires it and on such application the C. P. 
Code does not contemplate an inquiry to be 
made into the truth of the statement. But such a 
certificate is not conclusive in any way and the 
judgment-debtor is entitled to show either that no 
such payment was in reality made or that if it 
was made, it does not operate to extend the period 

1. Chidambara v. Ramasicami, (1895) 5 M.L J. 91 ; U l } o 
Thaing v. Maung , (1911) 4 Bur L.T. 1G2 = 11 I. C. 760. see also 
Lodd Govindoss v. Ramdoss , (1912; 24 M.L.J. 8S=17 1.0. 752. 

2. Alathur Budruddin v. Gularn Mohidccn , (1911) 3G Mad. 
357 ; Jogcndranath v. Probliatnath , (1913) 19 C. L. J. 12G=21 
I.C. 926 ; Radha Kant Lal.w Mt. Parbati Kucr , (1921) G Pat.L. J. 
337 =63 I.C. 535. See also Ram Doyal v. Ram Hari t (1893) 20 
Cal. 32; Manmohanv. Dwarkanath , (1910) 12 C.L.J. 312 = 7 I. C. 
55; Biroo Gorain V. Mt. Jainurat Kocr , (1912) 1G O.W.N. 923 = 13 
l.C. 63; Trimbak v. Hari Lakman , (1910) 34 Bom. 575 ; Hansa v. 
Bhava , (1916) 40 Bom. 333 ; Krishna v. Savurimuthu , (1919) 42 
Mad. 338 ; Sycd Muhammad Kasim v. Mt. Rukia Bcgam t (1919) 41 
All. G77 ; Allahrakhio v. Ladlik Sahoo , (1919) 13 S.L R. 71 = 57 I.C. 
5G7 ; Mt. Sukhdei v. Mahamaya , (1918) 48 I.C. 765 ; Qhasi Ram 
v. Daht, (1918) 5 O.L.J. 109 = 45 I.C. 2*22 ; Imamuddin v. Bindu - 
basini t (1920) 5 Pat. L. J. 70 = 55 I. C. 890. 

3. Lodd Govindoss v. Ramdoss t (1912) 24 M. L. J. 88 = 17 I.C. 
752. See also U. Po Thaing v. Maung , (1911) 4 Bur. L. T. 1G2 = 11 
I. C. 780. 
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of limitation for the execution of the decree. 1 
When a decree-holder admits payment of a sum of 
money towards his decree the Court is bound to 
recognise the fact of the payment and cannot call 
upon the judgment-debtor for proof of the payment 
and in the absence of a reasonable explanation the 
decree-holder cannot be allowed to retract the ad¬ 
mission. 2 


On an application by the judgment-debtor the 
Court must go into the evidence bearing on the 
question and oral evidence is admissible to prove the 
payment or agreement by way of adjustment of the 
decree and notice shall issue to the decree-holder 
to show cause why the application should not be 
granted. To show cause is not merely to allege 
cause nor even to make out that there is room for 
argument but both to allege cause and to prove it 
to the satisfaction of the Court. 3 


The Court has no power to reject an applica¬ 
tion summarily. When once the Court is seized of 
the application it is bound to make an inquiry and 
find if the satisfaction is real. If the Court allows 
the petition to be withdrawn, there is a material 
irregularity in the exercise of its jurisdiction and the 
High Court will interfere in revision. 4 


When a decree-holder solemnly avers in a 
written statement that the decree obtained by him 
was fraudulent and that he had subsequently relieved 
the judgment-debtor from any liability under it 


l. 


Haider v. Kailash, (1918) 21 O. C. 191 = 47 I. 0. 177 


2. Gamensliah v. Jhangiram, (1919) Pi L. R. 55=54 I. C 257 

3. Ranglalw. Chunnilal, (1921) 16 N. L. R. 201=60 I. c] 

316 ; dissenting from Karan Singh v. Kanhai Lai , (1910) ON L R 
128=8 I. C. 279. ; 

4. Somu v. Rangaswami, (1919) 35 M. L. J. 252=51 l. 0. 44 . 
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although the adjustment had not been certified in 
Court, his sons are not entitled to execute the decree 
after his death. 1 2 Where a decree is attached, but 
notice of the attachment is not given to the judgment- 
debtor bound by the decree and he pays the amount 
to the decree-holder he is entitled to have satisfaction 
entered up and it is not open to the attaching creditor 
to question the entering up of satisfaction of the 
decree.* Where a person obtains a decree against 
the decree-holder in another suit and attaches his 
decree and the latter subsequently applies to Court 
to record satisfaction of his decree and the attaching 
decree-holder objects that the certificate of satisfac¬ 
tion is fraudulent, the burden of proving the fraud 
is on the attaching creditor and it is not on the 
judgment-debtor to prove the good faith of the 
certificate. 3 Where in the course of execution of a 
decree for dower, a compromise was put in inti¬ 
mating to the Court that the decree-holder has 
received a portion of the amount due and agreed to 
take a sale deed for the balance and when the 
decree-holder thereafter brought a sale deed into 
Court and applied for recording satisfaction of the 
decree the Court can inquire into the objection of the 
decree-holder that the compromise was fraudulent 
and a separate suit to set it aside is barred under 
Section 47. 4 


1. Babar Ali v. Shistur Kumar, (1912) 1G C. W. N. 951 = 14 
I. C. 574. 

2. Nagu Beddiar v. Veerappa Mudaliar, (1921) 13 L. W. 
34 = G1 I. C. 815. See also Subbiah Pillai v. Alliar, 1909) 6 M.L.J. 
72 = 2 I. C. 523 ; Subramanya v. Kuppusami, (1918) M.W.N. 874 = 
48 1 C. 109. 

3. Somu v. Rangaswami, (1919) 35 M. L. J. 252 — 51 I. C. 44. 

4. Mahomed Kazim v. Rukia Bibi, (1919) 41 A11. 443 : Uzir 
Qazi V. Maher Naskar, (1920) 57 I. C. 898. 
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Against an adverse order the judgment-debtor Appeal, 
has a right of appeal 1 . When an application under 
Order 21, rule 2 is dismissed for default no appeal 
lies from an order refusing to restore it because 
Order 9, rule 9 does not apply to proceedings under 
Order 21, rule 2. Bicharson J. said that the provision 
contained in Section 141 was not intended by the 
legislature to make the procedure provided in the 
Code in regard to suits applicable to proceedings in 
execution for which a special procedure is prescribed 
in Order 2J. 2 

There is no limit of time prescribed for the Limitation 
decree-holder to certify a payment made out of tion aPplC ^ 
Court. 8 But an application by the judgment-debtor 
to have a payment or adjustment recorded must 
be made within 90 days from that date. 4 Where 
within the time prescribed by law the judgment- 
debtor has not applied to record satisfaction he 


1. Ranji v. Bhaiji, (1887) 11 Bom. 57; Jamna Prasad v. 
Mathura Prasad, (1894) 16 All. 129 ; Lingayya v. Narasimha, 
(1890) 14 Wad. 99 ; Ouruvayya v. Virdayayya, (1895) 18 Mad. 26. 

2. Hanseswari v. Radhika Prosad, (1921) 63 I. 0. 855. 

3. Fakir v. Madan, 4 B. L. R. 130; Bhtibaneswari v. Lino- 
noth, (1869) 11 W. R. 232 ; Ramaswami v. Ram Aiyar, (1692) 
2 M. L. J. 288; Tukaram v. Bamaji, (1895) 21 Bom. 122; 
Purmanand v. Vallabh, (1887) 11 Bom. 506 ; Pandurang v. Jagya 
(1921) 45 Bom. 91; Lakhi Narain v. Felamani Dost, (1914) 
20 0. L. J. 131 = 27 I. 0. 11 ; Haidar v. Kailash, (1918) 21 O. C. 
191=47 I. C. 177; Ellis Enas Palvoo Oharry v. Thilter Philip 
Ocurya, (1921) 23 Bom. L. R. 981=64 LC. 490. Seo also Dwarka- 
nath v. Bipin Rishi, (1921) 64 I.C. 32. 


4 The Indian Limitation Aot (XV of 1877), Art. 173 a • (IX 
of 19Q8) Art. 174. Mangar v. Bhaloo , (1920) Pat. L.T. 416 = 57 I 0 
473. See also Khatibannessa v. Satuhia Lai, (1915) 43 Cal. 207- 
Sayyid fdahamsd v.£o Law Pon, (1913)1 U. B. R. 191=22 I c’ 
963 P. C.; Oolam Mujahar v. Ooloke Char an, (1914) 26 I. C 884 • 

< 1921 ) 46 Bo*- 91 ; Sheik Elahi v. Nawab 
Loll, (1919)4 Pat. L. J. 159 = 50 1,0. 864 and page 244 supra note 2 
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cannot when the decree-holder seeks to execute the 
decree ask his counter-petition in execution to be 
treated as an application under Order 21 rule 2. 1 

Where in answer to an application for execution, 
the judgment-debtor applied to have an adjustment 
recorded, and the application for execution was dis¬ 
missed by the decree-holder’s consent, the order of 
dismissal was a sufficient certification of the adjust¬ 
ment and was not a nullity, though the judgment- 
debtor’s application was not in time when it was 
made. 2 

An acknowledgment by the decree-holder of 
the judgment-debtor’s right to apply .will enlarge 
the period of 90 days but no allegation of fraud 
can help the judgment-debtor in extending the 
period, because in such a case the judgment-debtor 
is not kept from the knowledge of his right to 
apply, but only from the exercise of it. 3 The 
question whether the judgment-debtor had been 
fraudulently kept out of all means of exercising his 
right falls within Section 47.‘‘ 

A payment or adjustment, which has not been 
certified or recorded shall not be recognised by any 
Court executing the decree:' The Codes of Civil 

1. See note 2, page 244 supra . 

2. Mating Po Myaing \\ M . M . P.L. Palaniappa , (1916) 10 
Bur. L. T. 30 = 35 I. C. 369. 

3. Biroo v. Jaimurat , (1912) 16 C. L. J. 174 = 13 I. 0. 63 ; 
Guhm Mujahcr v. Goloka Char an , (1914) 1 O. L. J. 403 = 25 I. C. 
684. 

4. Kamini Kumar v. Abdul Rahim , (1919) 30 C. L. J. 248 = 
53 I. C. 67. ' 

5. Bharut Cliundcr v. Nawdb Kazar y (1868) 10 W. R. 354 ; 
Ram Loyal v. Ramsari, (1890) 20 Cal. 32; Jogcndra v. Ashutosh, 
(1910) 24 O. L. J. 462=37 I.C. 738 ; Fateh Muhammad v. Gopal 
Las t (1885) 7 All. 424 ; Mitthu Lalv. Khairati , (1890) 12 All. 569; 
Taj Singh v. Jagan Pal , (1916) 38 All. 289; Chidambaram v. 
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Procedure 1859 (S. 206) and 1877 (S. 258) provided 
that a payment or adjustment made out of Court 
should not be recognised by any Court executing the 
decree unless it had been certified to that Court. 
Under the amending Act of 1879, an uncertified 
payment or adjustment could not be recognised by 
any Court and this provision was continued in the 
Act of 1882. 1 The previous form was restored by 
Section 27 of Act VII of J888. 


A payment or adjustment made out of Court is 
of no avail in discharging the obligation and will 
not estop the decree-holder from applying for exe¬ 
cution 2 even when the conduct of the decree-holder 
is said to be fraudulent, 8 whether the payment 
alleged was made before or after the transfer of the 
decree, 4 unless such payment or adjustment has re¬ 
ceived the sanction of the executing Court. The pro¬ 
hibition applies not only to judgment-debtors but to 
those claiming through them or in their right and 
an adjustment n ot certified within 90 days cannot 

Arf’• JI* 81 * 3 Mad - 1,3 ; Vctraragliva v. SubbaMa, 
ll 88 ?, ^ Mad ' 3971 ° an *V ath V V. Chinna Chcnga Reddy ( 190 M 
Mad. 312; Vcerappa v. Armugam, (1907) 17 M.L.J. 527- 
Venkataswami v. Rangappa, (1915) 2 L. W. 109 = 26 1 C 944 • 
Imamuddxn v. Bindubasini, (1920, 5 lat L.J. 70 = 55 l‘ C 899 - 
Parma Ram v. Lchia Singh, (1919) P.R. 135=53 I C 443 • vj 
Maimed v. Ko Lav, Pan, (1913) 1 U.BR 191 = 22 X .C 963 T/ 
Sukhdet v. Mahamaya Prasad. (1918) 48 TP hck . r> \ 

«-* (!•») » X. C. 331 xmi 
fhian, (1920) 55 I.C. 6G9. V ' £jah 

_ 1 : The rule is nofc applicable to Dekhan agriculturists’ Relief 

(XV ’ X 0X18791 : C, ‘°g. anZaI Vl Fa rasram, (1921) 45 Bom. 1128 

2. Trtmbak v. Eari, (1910) 34 Bom, 575; Jogendra v Prnhhnt 

nath, (1918) 19 O.L.J. 126=21 I.C. 926. ° *****’ 

3. Biroo v. Jaimurat, (1912) 16 O.W N 99 S-iqtp cq . t 

M U h u r D ^ Ela ' lithi Co i«,(1917) 6 L.W. 644 = 40 1 C 689 • 
Alathoor Badrudccn v. Oulam Mohidctn mm \r' . ’ 

Sojhro v. Changomal , (1921) 63 I.C 238 * ' 357 5 

I. C. 4 71 . B °"" BrahmUdU V.nMaraJu, (1916, 33 

32 
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be set up as a bar to execution by the judgment- 
debtor or his representative. 1 

Where a Court allows an uncertified payment 
to be proved, the High Court will interfere in revi¬ 
sion. 2 

An uncertified adjustment cannot be considered 
by the Court as a ground for refusing to recognise 
the transfer of a decree and where the transferee 
applies for execution, the Court has no discretion to 
refuse execution on the ground that the decree had 
been adjusted out of Court. 3 

to A Court executing the decree is entitled to go 
into evidence for the purpose of considering whether 
the decree-hplder has certified satisfaction of the 
decree ; for the Court can recognise a payment or 
adjustment which has been certified but not record¬ 
ed. 4 The payment or adjustment is not required 
to be both certified and recorded. A judgment- 
debtor does not therefore lose the protection given 
under O. 21 r. 2 merely because the Court fails to 
perform a duty cast on it, viz. to make a record that 
the payment or adjustment has been certified by the 
decree-holder. 5 

In Ponnusami v. Lachman 0 after a decree was 
passed against C in favour of A, it was arranged 
between C and B that B should advance the decree- 
amount to C as a loan and that an assign ment of 

1. Panduranga v. Tythilinga , (1907) 30 Mad. 537. 

2. Janki Prasad v. Thakur Das , (1912) 13 I.C. 21 : Ram 
Sartip v. Jagannath , (1912) 15 O.C. 234 = 15 I.C. 523. 

3. Juantliarama v. Kumarastvami, (1920) 10L.W. 179 = 54 
I.C. 922. For plea that this transferee is beaamidar of a judgment- 
debtor, see Raviayya v. Krishnamurthi , (1916) 40 Mad. 296. . 

4. Ram Prasad v. Kir it Roy t (1919) 52 I.C. 764. 

5. Taraknath v. Natabar Mondol t (1915) 21 C.L.J. 36*2 = 30 I.C. 
45 ; Thimmarcddi v. Subbareddi> (1918) M.W.N. 507 = 49 I.C, 141. 

G. (1911) 35 Mad. 659. 
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the decree should be obtained in the name of B for 
the benefit of C and the decree was accordingly 
assigned to B. When B applied for execution, C set 
up the arrangement as a bar to execution. It was 
contended that the arrangement amounted to an 
adjustment of the decree and not being certified to 
the Court it could not be given effect to and the 
learned judges differed. Abdur Rahim, J. said 
“The arrangement amounted to an adjustment of 
the decree and not being certified, could not be 
pleaded as a bar to execution. The prohibition 
contained in Order 21, rule 2 is not oonfined to 
cases where the parties to the transaction adjusting 
the decree stood at the- date of such transaction 
in the relation of judgment-creditor and judgment- 
debtor.” And Sunaara Ayyar, J. said that “ Order 
21, rule 2 does not make an uncertified adjust¬ 
ment invalid but merely forbids effect being given 
to such an adjustment when it is set up as a defence 
to the execution of a decree by one entitled to do 
so. The section will not disentitle the judgment- 
debtor to prove facts which will show that the 
applicant is not the real transferee, even if the 
facts he relies on show that the decree has been 
adjusted.” It was also held that the prohibition 
regarding an uncertified adjustment would not apply 
where the adjustment was made with a third party. 


An agreement whereby a decree is adjusted Agree™ 
wholly or in part out ot Court cannot, as has been 5 riot lo 
said, be recognised by the Court ot execution in the 
absence of certification. But when an agreement not 
to enforce a decree that may in future be passed is 
entered into between the parties, before the passing 
of the decree, the question is whether such an agree 
ment can be gone into and recognised in execution. 
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Calcutta. 


According to the High Court of Calcutta such an 
agreement impugns the enforceability of the decree 
itself and is therefore outside the province of 
proceedings in execution which presume a decree to 
be executed. When an instalment decree was duly 
made neither an agreement that the payment of a 
certain instalment should not be enforced alleged to 
have been come to before the decree nor a plea of 
part-payment made before the decree in satisfaction 
of the full claim can be given effect to “If the 
agreement which was pleaded as having been come 
to between the parties, before the decree was made, 
be given effect to, it would have the effect of nullify¬ 
ing the decree ; and it seems to us that upon this 
single ground the objection could not be entertained. 
A decree was duly made between the parties, and 
if they entered into such an agreement, as is now 
alleged, it should have been incorporated in the 
decree. The decree being once made, it must be 
taken to be conclusive between the parties, and an 
agreement like the one which has been pleaded 
could not be given effect to.’’ 1 In another case in 
execution of a decree for possession of land the 
defendant pleaded an agreement between him and 
the decree-holder previous to the decree that he 
should not be ousted from the land and that per¬ 
manent rights over the same would be granted to 
him by the decree holder, Maclean C.J. disallowed 
the objection and said “ In my opinion cases can 
only be inquired into under section 244 when the 
existence of a decree which is susceptible and cap¬ 
able of execution is conceded, and it does not apply 
to a case when the object is to impugn the decree 
itself, or to set up a case inconsistent with the decree 

1. Denods Lai v. Brajendra, (1902) 29 Cal. 810. See Chhoti 
Karain v. 3lt. Bamcshuar, (1902) 6 C.W.N. 790. 
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which it is sought to execute. In other words, 
section 244 presupposes the existence of a decree 
which is validly susceptible of execution. The 
respondents say the decree is only a paper 
decree, and there was an anterior bargain that it 
was not to be executed, and that therefore the 
decree is not susceptible of execution. The 
Court cannot go into the question of any such 
bargain under section 244. If there were any 
such bargain which would give the present res¬ 
pondent an equity to stop the execution of the 
present decree, that right must be asserted in an 
independent suit in which probably his right 
would be, if he can make out his case, to have a 
perpetual injunction. No doubt the authorities 
show that a liberal construction is to be placed 
upon section 244, but it cannot apply to a case 
such as the present where, in effect, the respon¬ 
dent says that the decree is no decree at all and 
is only a paper decree.” 1 

In Chidambaram v. Krishna Vathiyar , a Madras, 
where in a pending suit, an agreement was 
entered' into whereby the defendant was to re¬ 
main ex parte and a decree was to be passed for 
the full sum claimed and that on the defendant’s 
depositing Rs. 2,000 in the South Indian Bank of 
Tinrevelly before the 15th October i 9 r 4 the 
plamtitf should assign the decree to the defendant 
or his nominee and until then the decree should 
be inexecutable, the Full Bench of the Madras 
High Court held that the agreement could be 
pleaded as a bar to proceeding in execution as it 
was pot an adjustment within the meaning of 
Order 21 rule 2." " ‘ ' !i 1 s / * 


th . e interpretation of this ruling of the 
utxeixcn.) >decisions nrvfr nra ? 


it 1 31 ~ 

Tayar Boo Baidu, (1930) 64 wid. ifJT V ‘ 
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is payable is to that extent a decree for money 
and the section applies even to cases where there 
is no«direction to pay personally but only an order 
for sale, for, in either case payment of money 
would be a complete satisfaction of the decree. 1 
The Calcutta High Court construed the words 
" when the decree is adjusted,” in Section 285 as 
embracing any kind of decree and held that an 
adjustment of a decree for possession of immo¬ 
vable property could not be recognised without 
a certification. 2 3 The substitution of the words in 
the present Code “ where any money payable 
under a decree of any kind is paid’out of Courti 
or the decree is otherwise adjusted in whole or in 
part ” was apparently intended to set at rest this 
difference in interpretati* n. But the Bombay 
High Court has held, 8 just as Calcutta High Court 
did under the old Code, that this rule (2) applies to 
all decrees and is not confined to decrees under 
which money is payable, but the Madras High 
Court has said that “the rule refers to a decree 
under which money is payable whether there are 
other reliefs granted by the decree or not and the 
words ‘money is payable under a decree’ do 
not mean money which the party may, if he 
chooses, pay, but money which is recoverable 
by a party under execution against the party 
liable to pay it.” 4 But it has been held that ‘ the 
decree ’ in the second sentence of that rule 

1. Bari v. Tara Prasanna, (188-1) 11 Cal. 718; Vaidliinada • 
sami v. Somasundaram, (1904) 28 Mad. 473 (477) P. B. ; sco also 
Laldari v. Managtr, Court of Wards, Bhabatpura Estate, (1911) 14 
C. L. J. G39 (643) = 12 I. C. 70. 

2. Baba Moliavied y. Webb, (IS81) 6 Cal. 786. 

3. Qharry v. Oourya, (1921) 4G Bom. 227. 

4. Narayanaswami v. Bangasami , (192G) 49 Mad. 717. 


itais LAW OF EXECUTION 


25? 


means ‘ a decree of any kind under which money is 
payable ’ and includes a complex decree under 
which possession or partition of immoveable property 
is combined with an order for payment of money 
and that as regards execution of that portion also of 
the decree which relates to the immoveable proper¬ 
ty, an uncertified adjustment cannot be recognised. 1 

The rule is applicable to mortgage-decrees and 
an allegation of adjustment after order absolute falls 
within the rule. 2 But in passing the final decree 
under Order 34 rule 5, in a suit for sale on a 
mortgage, the Court has no power except to follow 
the statutory form of the decree when no payment 
has been made into Court. 3 Where therefore after 
the passing of a preliminary decree a payment has 
been made out of Court which has not been certified 
under Order 21 rule 2, the Court cannot recognise 

such a payment at the time of passing the final 
decree. 4 - 


An uncertified adjustment of the preliminary 
decree in a mortgage suit cannot be pleaded in bar 
of execution of the final decree even though the 


1. Musumdar Ramakrishna v. Muzumdar Balakrishna, (1920) 
43 Mad. 476 (holding Keluy. Meenakshi, (1913) 25 M.L.J. 586= 
21 I. 0. 639 is not good law); Abdul Latif v. Buthala Bibi, (1914) 
M. W. N. 346 = 23 1.0.530; Scthuramav. Chotta Raja ( 1917 ) 
M.W.N. 827=401.C. 820. V ' 


2. Riranmoy y. Musa Khan, (1910) 16 O.L.J. 169=7 I.O. 625. 

3. Pxran Bibi v. Jitcndriya Mohan, (1917) 21 0. W.n! 920= 
40 1,0. 846. See also Manager v. Bhatoo, (1920) 6 Fat.L J. 672=57 
I.O. 473 ; Jogendra v. Qauri Shankar, (1917) 2 Pat. L. J. 533 = 40 
1.0. 138. See alao Prama'ha Chandra v. Khera Mohan, (1902} 29 
Oal. 661 (and casos there oit:d); Bat*m Alt v. Abdul Qaffur,-( 1903) 
8 O.W.N, 102 ; Raniji Lai v. Karam Singh , (1917) 89 All. 632 
(where it was said that this rule did not apply in an application lot a 
decree absolute on a mortgage). 


4. Saw&osiua v..> Thirumalai Ramanuja, (1920) 37 M.L.J, 
866=64 I.O, 187 ; Singh Raju v. Pethu Raja, (1918) 42 Mad. 61. 
33 
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Uncertified 
payment and 
limitation. 


adjustment took place in pursuance of an arrange¬ 
ment entered into before the passing of thp 
preliminary decree. 1 

Under section 258 of the Code of 1882, an un¬ 
certified payment or adjustment could not be re¬ 
cognised as a -payment or adjustment of the decree 
by any Court executing the decree. It was accord- 
ingly held that though an uncertified payment could 
not be recognised as a valid adjustment of the 
decree, yet it could operate as a part-payment within 
the meaning of Section 20 of the Limitation Act, so 
as to prolong the period of limitation for applying 
for execution under that Act. 2 The present Code 
enacts that an uncertified payment or adjustment 
cannot be recognised for any purpose whatever, so 
that a payment uncertified cannot operate to save 
limitation. 8 


1. Sambasiva v, Thirumalai Ramanuja, (1920) 37 M.L.J. 
356 = 54 1.0. 137 ; Piran Dibi v. Jitendriya, (1917) 25 O.L.J. 653= 
40 l.C. 845. See also Jogcndraprasad v. Gaurishankar, (1917) 2 
Pat. L.J. 533 = 40 l.C. 138. 

2. Fakir Chand v. Madan Mohan, (1869) 4 B. L. F.. 130 F.B.; 
Purnanand Das v. Jiwandas, (1887) 11 Bom. 501 (513); Hurri 
Pcrshad v. Nasib Singh, (1894) 21 Cal. 542 (549) ; Tukaram v. 
Babuji, (1897) 21 Bom. 122; Rajtswaraw Bari, (1896) 19 Mad. 
162 ; Janki Prasad v. Ghulam Ali, (1883) 5 All. 201 ; Sham Lai v. 
Kanahialal , (1883) 7 All. 316 ; Zahur Kham v. Bakatavar , (1885) 
7 All. 327 ; Muhammad v. Payag Sahu, (1894) 16 All. 228; 
Kishcn Singh v. Aman Singh, (1894) 17 All. 42 ; Roshun v. Mata 
Din, (1904) 20 All. 36; Narsoomal v. Tirathmal, (1915) 9 S. L..R. 
27 = 30 l.C. 51; Oudh Bthari v. Mahabir, (1909) 31 All. 590; 
Jogcndranath v. Provothnatk, (1913) 19 C.L.J. 126=211.0.926; 
Golh Brahmadu v. Ruddaraju Vtnkataraju, (1916) 33 I. C. 71 ; 
Raian v. Anantaratnam, (1915) 24 M. L. J. 669 = 31 1. C. 318. 

3. Bir«swar v. Ambikacharan, (1918) 45 Cal. 630; Masilamani 
V. Sefhuswami, (1917) 41 Mad. 251 ; Bhajan Lai v. Cheda Lai, 
(1914) 12 A. L. J. 826 = 24 I. C. 215; Janki Prasad v. Thaktir Din, 
(1911) 13 l.C. 21 ; Kutubullah v. Durga Charau, (1911) 16 C. L. J. 
390 = 13 1. C. 424 ; Gokal Chand v. Bhika, (1914) 12 A. L. J. 387 = 
3 I. C. 753 ; Amir Singh v. Chatter Singh, (1915) 13 A.L.J. 666= 
29 1 C. 274 ; Chattar Singh v. Amir Singh, (1916) 38 All. 204 ; 
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The question whether a decree-holder can certify 
a payment mentioned in his application for execution 
generally arises in one of two cases, (1) when he 
seeks to certify the payment as one made against an 
instalment payable under a decree made payable by 
instalments with a clause that the whole amount is 
to become due on failure to pay one or more in¬ 
stalments, (2) when he seeks to certify the payment 
in order to extend the period of limitation under 
Section 20 of the Indian Limitation Act in respect 
of an instalment that would otherwise be barred. 1 

The payment of interest or part of principal due 
under a decree, made out of Court, may come within 
the provisions of Section 20 of the Indian Limitation 
Act and if properly certified to Court may operate to 
keep the decree alive beyond the ordinary period of 
limitation. 

But according to the Allahabad High Court 2 
certification of payment or adjustment can only be 
made by a regular application for the purpose, so that 
this mode of declaration not being recognised as a 
certification, the decree would be barred. A decree- 
holder therefore cannot certify payment made 
to him out of Court after the decree had become 
barred and such a payment made out of Court 
cannot operate to prolong the period of limitation 
and cannot be recognised by the executing Court. 8 
When in an application for execution made after 
three years from the date of the decree the decree- 
holder relied on payment of interest ma de to him by 

Ram Sarup v. Jagaiuiath, (1912) 15 O.O. 234 = 16 I C 523- 
Narsoomal v. Tirathmal, (1915) 9 S. L. R.. 27=30 1.0.61. Sw 
also Badri Narain v. Kunibihari, (1918) 85 All 178 

1. Palilumal v. Sidik, (1921) 14 S.L.R. 198 = 601. 0. 985. 

2. Chatter Singh v. Amir Singh, (1916) 88 All. 204. 

!.0 215' iaian ^ 7 ‘ CliedU La1 ' (1914) 12 A,L * J * 82 ^= 24 


I 
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the judgment-debtor out of Court and on the copy of 
the decree filed with the application there was an 
endorsement of payment in the handwriting of the 
judgment-debtor, it was held that it was not a 
certificate of payment within Order 21 rule 2 so as 
to save limitation. 1 

Iu Chattar Singh v. Amir Singh* the learned 
Judges referred to the Calcutta case of Lakhinarain 
v. Felamani Dasee , 8 and the statement therein, viz. 
“ There is no definition of what ‘certifying’ or 
‘ recording’ is, but it is quite clear that the practice 
in this country is that the decree-holder certifies 
the part-payment on the application for execution 
and thereupon the court having recorded the whole 
of the petition directs execution to issue for the 
balance” and said “ We are not prepared to accept 
this as the practice in these provinces. In our 
opinion the practice is that when payments are 
made in court or out of court there is a record on 
the execution file showing that the payments have 
been certified and recorded. It would obviously not 
be within the spirit of Order 21 rule 2, that 
‘certifying’ of the payments oh foot of a decree 
should rest entirely with the decree-holder. He 
might often be tempted to record on his private 
copy of the decree a part-payment which had in 
fact never been made. We may assume for the 
purposes of argument that a decree-holder may 
at any time come in with an application to the 
Court that he should be at liberty to certify a 
payment and have it recorded, but in the present 
case there was no such application made by the 
decree-holder. He merely came in with an appli- 

1. Ookal Chand v. Bliika, (1914) 12 A.L.J. 317 = 28 I.C. 753. 

2. (1916) 38 All. 204. 

3. (1914) 20 C.L.-T. 131=27 I.C. 11. 
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cation for execution alleging that certain payments 
had been made. As to what has been the practice 
of ‘certifying ’ payments, we may refer to the 
case of Gokul Chand v. Bhika, 1 and also to 
the case of Bhajan Lai v. Cheda Lai. 2 In our 
opinion no payment on foot of the decree 
having been ‘certified and recorded’ within the 
meaning of order 21 rule 2, the Court was bound to 
assume that no such payments had been made and 
it was not entitled to get into evidence as to 
payment on an application for execution of the 
decree.” 

A different view has however been taken by the 
other High Courts. That is, a payment made to- 
wards a decree in accordance with-the provisions 
of section 20 of the Indian Limitation Act, if men¬ 
tioned in an application for execution made to 
Court within three years of such payment, is 
sufficient to prolong the limitation for the execution 
of that decree, though that application for execu¬ 
tion may have been made beyond the periods limited 
by Article 182 of the Indian Limitation Act. 

In Euzuffzeman v. Sanchialal, 3 a decree was 
passed in 1906 for a sum of money with interest 
and an application was made in 191i for execution 
of the decree, with a remark in the application that 
the jud gment-debtor paid him part of the decretal 

1. (1914) 12 A.L.J, 377 = 23 1.0. 753. --' 


2. (1914)12 A.L.J. 835 =241.0. 215. 

n r t ,2?*! " CaL 207 5 Lakhi Narai » * Fclamami, (1916) 20 
O.L J. 131=27 I. C. 11 ; Tukcram v. Bdbaji, (1896) 21 Bom 122 

Pandurang v. Jagya, (1921) 45 Bom. 91; Masilamani v . S.lhusami 
(1918) 41 Mad. 251 ; OavMamami v. ZW 

Mad. 218 ; Rajam Aiyar v. Anantharalnam , (1915) 29 M L J 
= 81 1.0. 318 ; AM SUM v. Nawab Loll, (1919) \ Pa f £ j 

-50 I. 0. 864. See however Bahuballabah v. Jogesh Chandra 
U919) 23 O.W.N. 320=50 I. 0. 2 J2 . Bm £ 

Ttrathmal, (1915) 9 8. L. B. 27 a 30 1.0. 61. Harsoomal v - 
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amount in 1908, within three years of the date of 
the decree. 

The learned Judges referred to the objection 
that “ the certification which may be given by the 
decree-holder under Order 21 rule 2 must be a 
certification on some days or at some time different 
from that on which the application for execution 
was made” and said “ It appears to us that the 
decree-holder may either apply to certify payment 
before execution or may do so on his application 
for execution on the decree. In the present case, 
he did notify to the Court that he had received this 
sum of Rs. 10 and that is all that he has to do in 
order to certify payment. It is however said that 
the Court should then have recorded this certifica¬ 
tion. It does not seem to us necessary under the 
circumstances, seeing that the application for 
execution was made and the Court acted on such 
application by allowing such execution to issue. 
Moreover the section speaks of ‘certified’ or ‘record¬ 
ed.’ We are therefore of opinion that order 21, 
rule 2 does not stand in the way.” 

In speaking of the Allahabad view as expressed 
in Chattar Singh v. Amir Singh, 1 Crouch A. J. C- of 
the Sindh Court said “ In that case it was assumed 
that a decree-holder might at any time come in with 
an application to the court that he should be at 
liberty to certify a payment and have it recorded; 
but the court had before it nothing but an 
application for execution alleging that certain 
payments had been made, and held that it had not 
been the practice in that province to recognise such 
admission as ‘ certifying’ within the rule. This 
was a sound basis f or the find ; a rule of practice 

lT T_ (i91G) _ 38 - AU — ~ 
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was interpreted according to the practice of the 
court.” And Pratt J. C. said “ The ratio decidendi 
of the Allahabad case is that it would obviously not 
be within the spirit of order 21, rule 2, that 
certifying of payments on the part of a decree should 
rest entirely with the decree-holder and I doubt this 
is correct. The certificate by the decree-holder is 
merely an admission which the court is bound to 
record. If it were intended that the proceeding 
should be contentious and that the court might 
refuse to record it, the words in rule 2 (3) would 
have been 4 certified and recorded’ instead of 
‘ certified or recorded.* ” 1 

The circumstance that rule 2 (1) does not pre¬ 
scribe a mode of certification lends color to the broad 
construction placed upon it by the Madras and 
Calcutta High Courts and this construction is likewise 
facilitated by the existence of no limitation for such 
certificate, unlike for an application by the judgment- 
debtor for the purpose under sub-rule (2) which 
must be made within 90 days under Article 174 of 
the Indain Limitation Act. 

In Qadam Singh v. Nathu Singh, 2 the decree 
directed payment by instalments, and in default of 
payment of any instalment, provided for the pay¬ 
ment of the whole. On such default in the first 
instalment, application was made for execution, in 
1912, but as the money was paid, the application was 
withdrawn. More than three years after, in 1914 
another application was made on the ground that 
there was default in paym ent of the fourth 

S*ajt 31cftoms/rv.-C/ia{frafn, (1919^13 S.X K 37=52T 0 
804 F.B. ; Pahlumal v. Sadik, (1921) 14 S.L.R. 191=60 l.C. 935.’ 
The earlw c case of Narsv,omal v. Tirathmal , (1915) 9 S.L.R, 27 = 
SO l.C. 61 was explained aad disapproved. 

2. (1919) 17 A.LJ. 953=63 I. C. 632. 


Where 

certification 

unnecessary. 
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instalment. None of these payments were certi¬ 
fied to Court. On an application in 1917, the 
judgment-debtor pleaded limitation as the 2nd and 
3rd instalments had not been certified. It was held 


that the judgment-debtor having admitted making 
payments it was not necessary to prove them and 
that under the circumstances of the case the ques¬ 
tion of certifying payment did not arise. 

The policy of the law is that the Court should 
not be hindered in the execution of decrees by pay¬ 
ment and adjustment made without its sanction and 
this necessarily presupposes a decree in existence. 
So when the decree was reversed on appeal and 
before the special appeal was presented the case 
was compromised, it was held that as the com¬ 
promise was effected after the decree was reversed, 
it need not have been certified to Court. 1 If pay¬ 
ment was made under a decree subsequently revers¬ 
ed, the payment, whether certified or not, can 
only be regarded as made without consideration and 
entitling the defendants to have it restored. 2 

The prohibition of recognition of uncertified 
payments refers to civil Courts in execution and 
not to criminal Courts. If a decree-holder executes 
his decree, without stating in his application for 
execution a payment made out of Court as required 
by Order 21 rule 11, he is guilty of the offences 
of giving false evidence within the meaning of 
Sections 191, 193 of the Indian Penal Code and of 
“ fraudulently causing a decree to be executed,” 
after it has been satisfied within the meaning of 
Section 210 of the Indian Penal Code. 8 But a 


Hari Sadashiv V. Iinbu Bolwant', (1S68) 5 B.H.C.R-A.C, <8. 
2. Vasudcv Govind v. Vishnu Vithal, (1887) 1 Bom. 724. 

3 Ii.v.Bapt.ji Dayaram, ( 1880 ) 10 Bom. ‘288 ; Madlmb v. 
'Javodcep, (1868) 10 Cal. 126 ; Q. v. Billala, (1886) 9 Mad. 101 . 
?. v. Muthuraman, (1881) 4 Mad. 325. 
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mere application for execution not followed by exe¬ 
cution does not constitute an offence under Section 
210 for the essence of the offence is that the decree 
must have been “caused to be executed." 

The prohibition of this rule applies only in the 
case of parties who stand in the relation of judg¬ 
ment-debtor and judgment-creditor at the date of 
the transaction. Where the judgment-debtor set up 
that prior to the transfer of decree the petitioner 
took an assignment of the judgment-debtor’s pro¬ 
perties agreeing to discharge the decree-debt and 
after discharging it he had the decree fraudulently 
transferred to himself, the Court held that the judg¬ 
ment-debtor’s allegation of fraud must be inquired 
into and that this rule was not a bar. 1 

The rule forbids the recognition of an uncerti¬ 
fied payment when set up a9 a defence to an 
application for the execution of the decree and 
when the application is made by a person admitted 
or proved to be the owner of the decree. Where 
therefore the right of the applicant to execute the 
decree is itself questioned for instance, when the 
transferee of a decree is the benamidar of one of the 
judgment-debtors, the rule has no application. 2 

The prohibition of recognition of uncertified 
payments extends only to a Court executing the 
decree and that too in proceedings in execution of 
that particular decree. 3 When therefore when the 
fact of an uncertified payment comes before a Court 

1. Rama Ayyar v. Srinivasa, (1895) 19 Mad. 280. See also 
Agra Batik v. Cripps, (1885) 8 Mad. 455 (468) ; Moninohan v. 
Dwarha Nath (1916) 12 C. L. J. 312^7 I. C. 55; Pommsami v. 
Lakshmanan, (1911) So Mad. 659. See Biroo v. Jaimurat, (1912) 
6 C. W. N. 923=13 I. C. 63. 

2. Ramayya V. Krisimamurthi, (1916) 40 Mad. 296, 

8. Mathura v. Shrik CJiolu, (1920) 51 1,0.123. / 
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otherwise than in execution of that particular decree 
the Court has jurisdiction to try it. 1 Similarly the 
rule does not apply when rent is payable not under 
a decree but under a mirasi tenure 2 nor where 
the surety having paid the money due under a 
decree sues the principal. 3 

But in all suits to give relief directly or indirect¬ 
ly to the judgment-debtor for the consequences of 
the failure on the part of the decree-holder to certify 
payment or adjustment there is the bar of suits 
under Section 47 to be considered, for under that 
section, all questions arising between parties to the 
suit in which the decree was passed, or their re¬ 
presentatives, and relating to the decree, shall be 
determined bjrthe Court executing the decree and 
not by a separate suit. 4 “ In considering whether 
the scope of any suit comes within section 244 
(S.47) I suppose it may be regarded)” said Pigot J, 5 
“ with reference to these two points, 1st, whether 
the cause of action can only be made out by the 
determination of questions which come within the 
section ; 2nd, whether the relief claimed can only 
be given upon the determination of such questions, 
as for example under the present section 244 upon 
determination of questions relating to stay of exe¬ 
cution. For reasons of policy which is not for a 
Court to contravene, the Legislature has deliberately 
so framed section 244 (s. 47) as to prohibit in a 
separate suit between the parties to a decree any 
relief being granted which shall interfere with the 

1 . Scthurama v. Cholla Raja, (1917) M. W. N. 327 = 40 I C. 
£20; Radhakant v. Mt. Parbati Kticr, (1921) 6 Pat.L J. 337 (344). 

•2. Kcdari v. Gajai, (1893), 18 Bom. 690. 

3. Balaji Lakshman v. Dada Joti, (1887) 12 Bom. 235. 

4. Dtno Bundhu v. Hart Mali, (1904), 31 Cal. 480. 

o. Aziza* v. Matuk Lai, (1893) 21 Cal. 437 (456). 
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conduct of the execution-proceedings by the 
Court executing the decree.” 

In Ramayyar v. Ramayyar 1 2 the decree- 
holder falsely represented to the judgment- 
debtor’s agent that an adjustment made out of 
Court had been certified to Court, and in 
execution he brought the property to sale and 
purchased it himself. The learned judges allowed 
the judgment-debtor to prove the adjustment and 
set aside the sale and said “we think that the 
proviso does not stand in the way of the 
judgment-debtor proving the fraud of which he 
camplains. It is clear that if the Court had been 
appraised of the facts, the decree-holder would 
not have had leave to bid and the sale would 
never have taken place. It would be mischievous 
to hold that a Court upon which such fraud as is 
proved in the present case has been committed is 
nevertheless bound to confirm the sale .’ 3 This 
view has now been overruled and it is held that 
the rule is imperative that the executing Court 
cannot recognise any adjustment which has not 
been certified. “ A false representation by the 
decree-holder that the adjustment has been certi¬ 
fied set up by the judgment-debtor in answer to 
the application for execution does not alter the 
position. It is of course fraud on the part of the 
decree-holder, not to certify adjustment but in 
the absence of evidence that the judgment-debtors 
were prevented from knowing of the fraudulent 
conduct of the decree-holder by any fraud on his 


Effect of 
fraud. 


1. (1897) 21 Mad. 356. 

2. See also Rama Ayyir v. Sreenivasa, (1895) 19 Mad. 230. 
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Suit for 
injunction. 


part until within 90 days 1 the judgment-debtors 
are not entitled to rely on such uncertified ad¬ 
justment.”- This latter view prohibiting recog¬ 
nition is in consonance with the language of the 
rule, for when once an uncertified payment is 
shut out from the cognisance of the executing 
Court, the Court cannot logically be allowed to 
inquire into the fact of such payment on an alle¬ 
gation of fraud and if fraud is proved, to punish 
the decree-holder by a dismissal of his application 
for execution, because such a result is in effect a 
recognition of an uncertified payment. 

A suit for a declaration that a decree has 
been satisfied out of Court and for an injunction 
against executing it is barred. This was expressly 
laid down by the Full Bench in Azizan v. Maluk 
Lai? ‘‘It appears to me” said Pigot J. “that 
it would be a serious anomaly that the Court 
executing the decree, in which character it cannot 
recognise the uncertified adjustment, should have 
the power at pleasure of divesting itself of that 


1. Ree Indian Limitation Act (IX of 1903)*. 18 ; Qadadhar v. 
Shy am Chum , (190SI 12 C.W.N 485; Biroo v. Jamiurat, (1911) 
16 C.W.N. 923 = 14 I.C. 63. 

2. Alathoor Badrudecn v. Gullam Moidccn , (1911) 36 Mad. 957J 
Pcriathambi v. Vclia t (1897) 21 Mad. 401 ; Qanapathy v. Chcnga 
Reddr/, (1906) 29 Mai. 312 ; Vcerappa v Arumugam , (1907) 17 
M.L J. 527 ; lnrc Muthar Dravyv Sahaya Blandhi Co. t L(d. % (1917) 
5 L.W. 644 =40 I.C. 889 ; Sham Lai v. Razarimul . (1910) 15 C.L J. 
451 = 13 I C. 326; Imamuddixx v. Bindubasini Prasad (1920) 5 
Pat L..7. 70 = 55 I.C. 890 ; Jogcndranath v. Provothanth, (1913)19 
C,.L,J. 126 = 21 1.0.926; Jngcndra v. Asutosli . (1914) 24 C.L J. 
462= 39 I.C. 738 ; Radha Kant v. Alt. Parvati Kuer t (1921) 6 Pat. 
Tj.J. 337 ; Parma Ram v. Lehna Simh # (1919) P.R 135 = 53 1 0. 
443 ; Asaram v. Ycshwantran , (1919) 15 N.L.R. 158 = 50 I.C 956; 
Mchbnnissa v. Mrhmndunissa , (1924) 49 Born. 548 P.B. [over 
ruling JIamsa v. Rhawa , (1916) 40 Bom. 333 and Trimbak v. IJari , 
(1910) 34 Bom. 575]; Gharry v Gotorya # (1921) 46 Bom 226 ; 
Gharry v. Yrshwant, (1922) 95 1. C. 410J; Sojhro v. Changomal , 
(19 11) 63 I.C. 238 ; Mooloomal v. Teonmal , (1925) 79 1.0. 89 ; Jhahi 
v. Rama . (1926) 93 I.C. 53; Ktdarnath v Chindika Prasad , 
(1926)91 1 0. 979; JJarihar Prasad v Sankar Dayal % (1924)77 
I C. 327. [Roc contra earlier Ghasiram v. Dalai Singli t (1918) 5 
C.L.J. 92=46 1 O. 222]. 

3. (1893) 21 Cal. 437 (461). 
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character in order to enable it to take cognisance of 
the adjustment for the purpose, by its own order, of 
putting an end to its own existence as a Court exe¬ 
cuting the decree, and getting rid of the execution- 
proceedings, in which it is bound by law to disregard 
the adjustment” 1 and understood the words “ except 
when executing the decree ” to be equivalent to 
“ exoept when execution-proceedings are pending in 
the Court.” But Banerjee J. dissented from this view 
and said “ Section 258 by enacting that an uncertified 
adjustment cannot be recognised by any Court 
executing the decree implies that it may be recognis¬ 
ed as such by a Court trying the matter as a regular 
suit and if it cau recognise the adjustment as such 
and can make it the basis of some relief, I fail to 
see why the Court should be precluded from giving 
effect to the adjustment and granting full relief or 
why the wrong-doer should be allowed to use or 
rather abuse the process of the Court and the party 
wronged should be compelled to sit quiet until the 
wrong—it may be an irreparable one—is completely 
done and then seek for compensation as his only 
remedy, though in many cases it would be a most 
inadequate one.” 2 The learned judge reconciled 
Sections 244 and 258 by holding that Section 244, 
prohibited a separate 6uit for the determination of 


1. also Sayyid Md. Nur v. Ko Law Pan, (1910) 1 U.B.R. 
191 = 33 I.O. 963 P.O.; Bairagulu y. Bapanna, (1892) 15 Mad. 803 • 
Palniappa Chctlyv. Somasuudaran, (1916) 7 L.B.R. 367=28 I C 
468; Prosunno Kumar y. Kali Das, (lf-74) 19 Cal. 683 P C • Dcna 
Bundhu v. Bari Mali, (1904) 81 Oal. 480; Manjunatha v Apabua 

M 5 Q^ L n? J« =B0I ' a 56, 866 contr a. Nubo Kishen y. Dcbnaih 
(18 4) 22 W.R. 194 ; Nujceni Mullick y. Erfan, (1874) 22 W R 298 
(a suit to enforce on uncertified oontraot by which a dispute was ad- 
justed could be maintained.) 

13 °° DOh J ’ V * PrQn Kishor i> (1870) 
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those matters only which could be determined by 
the Court of execution. 1 This dissenting view was 
adopted in Lahore. 

Again no suit lies to set aside a sale held in 
execution of a decree on the ground that the decree 
had been adjusted out of Court, if such adjustment 
had not been certified into Court. “ If a Court 
ordering a sale in execution of a decree has juris¬ 
diction, a purchaser of the property sold is not bound 
to inquire into the correctness of the order for 
execution, any more than into the correctness of 
the judgment upon which the execution issues. 
Notwithstanding any thing in S. 246 C. P. Code, 
he is not bound to inquire whether the judgment- 
debtor holds a cross-decree of higher amount against 
the decree-holder any more than he is to inquire, in 
an ordinary case, whether the decree, under which 
execution has issued, has been satisfied or not. 
These questions fall within the jurisdiction of the 
Court issuing execution.” 2 When in the course of 
the proceedings in execution, the partners agreed to 
refer their differences to arbitration and an award 
was made but was not however certified to the exe¬ 
cuting Court, and the property was in spite of 
objection taken sold and bought in by the decree- 
holder, the Court held that the suit to set aside the 
sale was based on the recognition of an uncertified 
adjustment and was not maintainable. 8 It makes no 
difference whether the purchaser is the decree- 

1. Diwan Singh v. Amir Singh, (1910) P.R. 16 = 5 I.C. 814 ; 
Mt . Jamna v. Bdiram (1913) P. L. R. 330 = 21 I.C. 557 ; Jaman 
Rayn v. Kishen Ram, (1914) P. R. 42 = 25 I.C. 642. 

2. Rexoa Mahtonv . Ramkishen, (1887) 14 Cal. 18P.C.; Mathura 
Mohun v. Akhoy Kumar , (1888) 15 Cal. 557 ; Ycllappa v. Rama - 
chandra , (1897) 21 Bom. 463. 

3. Jaiharan Bharti v. Ragliunatli Singh, (1S98) 20 All. 254 ; 
Asaram v. Yeslnoantrao , (1919) 15 N.L.R. 158 = 50 I.C. 956. 



271 


THE LAW OF EXECUTION 


holder or a stranger. In Prosunno Kumar v. Kali- 
das, 1 the suit was to set aside a sale in execution- 
proceedings of a certain Zamindari on the allegation 
that the decree-holder had made with certain 
co-sharers in the Zamindari an agreement that their 
shares should be exampted in execution. The 
agreement was not notified to the executing Court 
and those shares were sold. The Judicial Committee 
held that “ section 244 barred the plaintiff’s suit 
in as much as the question which has arisen was a 
question arising between the parties to the suit 
within the true intent and meaning of that section 
and that the fact that the purchaser at a judicial sale 
who is no party to the decree of which execution 
is sought is interested and concerned in the result 
has never been held to prevent the application of 
the section 24.4, limiting the disposal of these 
matters to the Court executing the decree.” 2 


The principle on which this restriction pro¬ 
ceeded was “ that Section 258 introduced but a rule 
of procedure, that the probable intention was that 
the adjustment of a decree should, like the decree 
itself, be a matter of record and that unless it is 
- made a matter of record, no Court having to deter¬ 
mine whether the decree has been executed shall 
recognise it as evidence of a valid adjustment.” 
When therefore the course of execution is not inter¬ 
fered with, a suit can be maintained though the 
claim might have same relation to the subject- 
matter of the decree a suit, for instance, on a fresh 
contract in settlement of a decree can be main- 


1. (1891) 19 Cal. 683 P.0. 

2 . The cases of lshon Chendtr 
288 ; Pat Dasi v. Sharup Chaiut, 
deemed to have been overruled by this 
Matuk Lai, (1894) 21 0&1. 437 (44?). 


v. Indro Narain, (1882) 9 Cal. 
(1887) 14 Cal. 376 must be 
decision. See also Atizan v. 
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tamed. 1 In 1877, M executed a mortgage to S in 
consideration of a sum due under a decree. Satis¬ 
faction was not entered nor was it stipulated for in 
the mortgage. In a suit to enforce the mortgage it 
was held that Section 258 was no bar to the 
plaintiffs right to recover. The learned judges said 
“ Again the creditor may certify the adjustment 
whenever he likes and the new contract is not 
void ab initio . We can only refuse to enforce it on 
the ground that the consideration had failed at the 
date of this suit, but we are unable to say so in the 
case before us, as the creditor had allowed the 
decree to become barred by limitation relying on the 
mortgage.” 2 When a regular suit is instituted by 
an unsuccessful claimant to establish his right to 
attached property on the ground that the property 
had been transfered to him by the judgment-debtor 
in satisfaction of a decree held by her, it is not neces¬ 
sary that such transfer should have been certi¬ 
fied to Court as an adjustment of the decree. 3 

In Tsivar Chandra v. Haris Chandra, 4 Mohesh, 
the predecessor of the defendants obtained a decree 
against the plaintiffs for lands but subsequent to 
the decree an arrangement was arrived at between 
him and the plaintiffs by which, in consideration of 
a certain sum of money paid by the plaintiffs, he 

1. See Hukum Chand v. Taharunncssa, (1889) 16 Cal. 504 ; 
Uirza v. Oirdhari, (1901) 4 O. C. 284 ; Mt. Cliunna Bai v. Kama- 
rali, (1892) 6 C.P.L R. 133 ; Juji Kamti v. Annai Bliatta, (1893) 
17 Mad. 382 ; Vcnkatasvbramania v. Koran Kaman, (1904) 26 Mad, 
19; Sukhu Ram v. Umcd, (1900) P. R. 16 ; Aetna Singh v. Banki 
Rai, (1908) P. R. 29 ; Ramghulam v. Janki Rax , (1884) 7 All. 124 ; 
halji v. Giyi Sinjh, (1903) 23 All. 317. See contra Pandurang v. 
Narayan, (1884) 8 Bom. 300. 

2. Srllamaytjan v. Mulhan, (1889) 12 Mad. 61. 

3. Kalyan Singh v. Kanta Prasad, (1891) 13 All. 339. 

4. (1898) 25 Cal. 718 (734). 
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transferred to them or relinquished in their favour, 
a moiety of the said land and subsequently he con¬ 
veyed to them the other moiety also for considera¬ 
tion. Upon the death of Mohesh, the defendants 
took out execation of the decree, and the objection 
of the defendants was overruled as the arrangement 
was not certified. The plaintiffs sued for a declaration 
of their right in respect of the t Tote upon the basis 
of the relinquishment and the conveyance executed 
by Mohesh and for an injunction and ancillary 
reliefs and the suit was upheld. Ameer Ali J. said 
that the suit was not directed to interfere in any 
way with the execution of the decree obtained by 
Mohesh nor was its scope parallel to any of the 
matters referred to in Section 244 C. P. C.: “ If 
regard be had to Section 258, it will be seen that 
it covers a much larger ground than what is covered 
by Section 244 of C. P. Code. Section 258 deals 
with all adjustments arrived at between the decree- 
holder and the judgment-debtor. An adjustment 
may not be.confined to the satisfaction or discharge 
of the decree. There may be matters in the course 
of an adjustment which may be outside that and 
there is no reason whatsoever why, if any other 
arrangement has been arrived at, the judgment- 
debtors should not be entitled to maintain an action 
upon it, nor does there appear to be any ground 
based upon the provisions of Section 244 which 
would preclude the maintenance of such an action.” 


A suit to recover money or property delivered Suit for 
or for damages is maintainable 1 and a civil Court dama 8 es - 

1. Qmuxmani v. Pran Kishori, (1870) 18 W.R. 69 P.B.; M.er 
Mahomed v. Kheloo Bibte, (1873) 20 W.R. 160; Oulotoad v 
Rahimtulla, (1867) 4 B.H.O.R. 76 ; Haji Abdul Rahiman v Khoja 
^,,(1886) 11 Bon, 6 F.B, A tm ara m V. KUa» »90 4 ) 

17 0. P. L. R. 60; afasuffi v. Shekharan , (1688) 6 Mad. 41 - 
38 9 
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other than a Court executing the decree can 
recognise an uncertified payment or adjustment of a 
decree in a suit based upon such payment or 
adjustment. 1 

In Gopalsami v. Nammalwar , 2 a suit was main¬ 
tained by the judgment-debtor for damage suffered 
by the decree-holder’s neglect to certify and by the 
proceedings in execution. Philips J. said “ When a 
decree-holder receives from the judgment-debtor 
money outside Court in payment of the decree 
amount if there is no express agreement between 
the parties at the time, it may properly be held that 
the decree-holder does so under an implied promise 
that he would certify that payment as required 
by law and that he would not execute the 
decree any more for the amount or realise the 
amount again in execution. If this is the implied 
contract, as I think it is, the breach will give rise 
to a cause of action ; and it is clear that the decree- 
holder commits a breach as soon as he files his 
execution petition claiming the same amount again. 
It seems to me, therefore, that the filing of the 
execution petition in itself gives a cause of action, 
though no money may have been realised, and 
successive applications will give rise to successive 

Dcvalata v. Gonesh, (1879) 4 Bom. 295 ; Hanmant v. Subbabhat , 
(1899) 23 Bom. 394 ; Krishnaswami v. Rang a, (189G) 20 
Mad. 369 ; Pcriatambi v. Vellaya Goundan , (1697) 21 Mad. 409 ; 
Krishna v. Savirimuthu , (1919) 42 Mad. 338 ; Paromanand v. 
Khcroo, (1884) 10 Cal. 351 ; Shyaina Charan v. Chaitanya Cliaran y 
(1911) 11 I.C. 1 ; Diroo v Jaitnurat y (1912) 16 C.W.N. 923 = 13 I.C. 
63; Shadiv. Ganga Sakai, (1880) 3’All. 538; Gendo v. Nihil, 
(1900) 30 All. 464 ; Amin Lai v. Ramji Lai , (1917) P.L.R. 12 = 39 
1. C. 15 ; Allarakhio v. Ladlik, (1919) 13 S.L.R. 71 = 51 I.C. 567 ; 
Bahuballabh v. Jogcsh Chandra, (1919) 23 C.W.N. 320 = 50 I.C. 242 ; 
Bajrang Bihari v Lacluni Narain , (1912) 15 C. L.J. 88=13 I.C. 
914 ; JJitvan Singh v. Amar Singh , (1910) P. R. 16 = 5 J. C. 614. 

1. Sec Azizan v. Matuk Lal y (1893) 2i Cal. 437 (456). 

2. (1918) 48 I.C. 810. 
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breaches and fresh causes of action- If money is subse¬ 
quently realised, that will give a fresh cause of 
action as a further breach of the covenant. Tneach 
case the amount of damages payable for the 
breach will have to be ascertained. Where money 
is realised from the judgment-debtor in execution 
over again, that amount, of course, will form the 
main portion of the damages; but where it is not so 
realised, as in the present case, the damages awarded 
can only be by way of compensation for any injury 
caused to plaintiff and for any loss that he may have 
been put to by the decree, which ought to have been 
treated as part-satisfied, being attempted to be 
executed in full against him. That, of course, will 
not include the amount that has not yet been 
realised.” Where the judgment-debtor had arranged 
with his bank to pay off the decree and entered up 
satisfaction which it failed to do and subsequently 
the bank got an assignment of the decree and rea¬ 
lised the debt in execution, the judgment-debtor was 
held entitled to recover by suit the amount realised 
in breach of the contract. 1 

In a suit for damages for failure to certify, the 
party liable is the decree-holder who has been guilty 
of the breach. If therefore after the decree has 
been satisfied out of Court, the decree-holder trans¬ 
fers the decree to A and the latter executes the 
decree, the judgment-debtor has no cause of action 
against A and cannot recover from him as damages 
the amount paid in such execution, even if A had 
taken the assignment with the knowledge that the 
decree had been satisfied. 9 The measure of damages 

T n Srivasera ****“ v ' 2 amor in 2ia; a> ( 1917 ) M.W.N. 359=40 

1 . 0 . 049 . 

2. Krishna v. Saviri Muthu, (1919) 42 Mad. 338. 
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Juridical basis 
of action. 


is the amount which the decree-holder recovered 
under such fraudulent execution. 1 

The legal basis od which the judgment-debtor’s 
suit to recover money paid twice over has never 
been definitely stated. In Arunachala v. Appavu, 9 
Scotland C.J. based the relief on the ground that in 
taking out execution in suppression of the original 
payrpent the decree-holder committed a gross fraud 



cience entitled to recover the ( second ) sum so levied. 
But Innes J. thought that the claim was for recovery 
of neither the former nor the second payment but of 
the debt which resulted from defendant’s having 
received double what was due to him ; the cause for 
payment of the first sum was that it might be 
appropriated in discharge of the debt and so soon as 
the sum was paid in execution the first sum ceased 
to be a sum so appropriated. In Goonomoni Dosee 
v. Pran Krishore , 3 the learned judges dealt with the 
case as one to recover the amount originally paid but 
on the ground of action they differed. While Mitter 
J. relied on the ground of breach of contract or fraud, 
Couch C.J. called it a case of trust, for the decree- 
holder by taking out execution and obliging the 
debtor to pay again became a trustee for the plaintiff 
of the money which had been previously paid . 4 In 
Veeraraghva v. Subbahka , 5 Kindersley J. said 
“Section 258 of the Code expressly makes it the duty 
of the decree-holder to certify to the Court any 
payment made out of Court in satisfaction of a decree 
and if the decree- holder either by fraud or negligence 

1. Baghava Iyengar v. Athanambalam, (1914) M.W.N 174= 
23 I.O. 405. See also Gepalasami v. Namtnalwar, (1918) 48 I.G. 810. 

2. (1866) 3 M.H.C.R. 188 F.B. 

3. (1870) 13 W.R. 69 F.B. 

4 . See also Shadi v. Qanga Sahai, (1881) 3 All. 538. 

5. (1881) 5 Mad. 397. 
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fails to discharge that duty and by reason of such 
failure the debtor has to pay the debt a second time a 
suit would lie against the decree-holder on the ground 
of his fraud or neligence ” ; while the other judges 
Turner C. J. and Muthusami Aiyar J- construed 
the suit before them (which though in form was ex¬ 
pressed to be for the recovery of the original pay¬ 
ment only) as one not brought to recover money levied 
under the decree or paid and accepted in satisfac¬ 
tion of a debt due but to recover damages for the 
breach of an implied promise to certify the payment 
to the Court and thereby make it effectual in execu¬ 
tion and concluded that the consideration for which 
the first payment was made had wholly failed owing 
to the negligence or misconduct of the decree-holder. 
If the creditor on receiving the money had promised 
to certify the payment to the Court but failed 
to do so a suit would lie on the promise. 1 While 
Kindersley J. in the Madras Case doubted if there 
was such a promise in the case before him, the 
other judges seem to have implied it as a matter of 
law. 2 3 In Hukumchand v. Jabarunissa* the learned 
judges recognised a remedy in the hands of the 
debtor to recover back from the creditor the money 
realised in execution of the decree with such 
damages as he might have sustained by reason of 
the wrongful act of the creditor. This view was 
expressly approved of in Hanumanth v. Subba JBhat, 4 
in an action to recover the sum paid in execution 
together with certain costs incurred in resisting the 
plaintiff’s application for execution as damages but 


1. See also Gopalasami v. Nammalwar, (1918) 86 M.L.J. 
175 =48 1.0. 810. 

2. See also Bairagulu v. Bapanna, (1892) 16 Mad. 802. 

3. (1889) 16 Cal. 604. 

4. (1898) 23 Bom. 394, 
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the suit was based on a specific promise by the 
decree-holder not to execute the decree. In Marappa 
v. Shunmugappa , l the learned judges thought that 
if the judgment-debtor sued to recover the amount 
oiiginally paid it must be in the footing of money 
paid on a consideration which has failed. In Ra- 
ghava v. Athanambalam, 2 3 4 the suit was maintained 
for the recovery of the amount levied in execution 
as damages for fraudulent execution. In Krishna 
Iyer v. Savarimuthu, 9 the suit was upheld as for 
breach of a promise or of a statutory duty to certify 
payment to the Court under Order 21 rule 2. 

The juridical foundation of the right of action is 
therefore left uncertain. It may be on the footing 
of trust or of failure of consideration. It may be a 
breach of contract, expressed or otherwise, either not 
to execute the decree or to certify the adjustment of 
payment into Court. It may likewise be a breach of 
the statutory duty to certify. In Marappa v. Shanmu- 
gappa 4 the learned judges appear to consider that 
there are two causes of action, one when the plaintiff 
sues for money paid on a consideration which has 
failed and another when he sues for damages for 
loss caused by the judgment-debtor failing to dis¬ 
charge a duty cast on him by law. On this latter 
view, Subramanya Iyer J. said in In re Medai 
Kaliani Ani , 5 that a mere application for execution 
is a breach of the obligation to certify the 
adjustment into Court and would give a cause of 

1. (1911) 21 M.L.J. 578 = 10 I.C. 462. 

2. (1914) M.W.N. 174 = 23 I. C. 405. See also Bajrang v. 
Lachvii Narain, (1912) 15 C.L.J. 88 = 13 I.C. 944. 

3. (1919) 42 Mail. 338. 

4. (1911) 21 M.L.J. 578. 

5. (1907) 30 Mad. 545. 
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action. 1 But so long as the decree-holder does not 
carry on his proceedings in execution to the stage of 
realisation of the amount a second time through 
Court, the damage sustained may only be nominal 
and in as much as no injunction could he granted 
to restrain the execution, a suit for damages at that 
stage would only be of an academical interest. The 
execution-proceedings may be dropped or come to 
an end by some defect or negligence. In Gopala- 
sami v. Nammaltxar, 2 the learned Judges said that 
“ the filing of the execution petition in itself gives 
a cause of action though no money may have been 
realised and successive applications may give rise to 
successive breaches and a fresh cause of action. If 
money is subsequently realised} that will give a fresh 
cause of action as a further breach of the covenant 
and the amount recovered will form the main por¬ 
tion of the damages, but where money is not realis¬ 
ed the damages awarded can only be by way of 
compensation for injury caused to the judgment- 
debtor and for any loss he might have been put to 
by the attempted execution of a satisfied decree.” 

The Article of the Indian Limitation Act, 1908 Limitation 
applicable to these cases is equally uncertain. On for 8011011 for 
the theory of failure of consideration, Article 97 damages ‘ 
will apply, but it is difficult to say when the con¬ 
sideration will fail, though it is reasonable to say 
that the consideration will fail not when the decree- 
holder presents his application to execute the decree 
but when the money is actually paid once again. 

On the theory of a breach of contract not to execute 
the decree, the cause of action may arise on the 
application for execution, in a case of express con- 


1. See contra Sretramulu v. Dalayya , (1905) 16 M.L.J. 64. 

2 . (1919) 86 M L.J. 178=48 1. C. 810. 
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tract, but when we wish to imply such a contract 
the difficulty is not solved. If the theory is breach 
of contract to certify, as there is no limit of time 
by such certificate, Article 115 will apply and the 
cause of action must be held to arise on failure to 
certify within a reasonable time. If the ground of 
action is conceived to be fraud or tort, Article 95 
will apply. On these considerations, it appears 
fair to say that in theory there may be a cause of 
action for damages for breach of contract not to 
execute the decree when the decree is executed and 
again for failure of consideration or for fraud or 
other tort on payment over again and Article G'2 can 
then find a safe application. 
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CHAPTER VIII 

Restitution 

Principle of Restitution—Restitution under the old law- and under 
the present law-Scope of S. 144, C. P. Code-Instances of res- 
titution—S. 144 applies only to reversal of decrees—S. 144 docs 
not apply to execution-proceedings—Reversal must be by a com¬ 
petent Court—Reversal aflects all connected orders—Remedy is 
now exclusive—Inherent powers of restitution—Restitution to 
render substantial justice—Restitution to correct error of Court 
—Restitution on setting aside sales—Restitution on setting aside 
ex parte decree—Grant of restitution generally discretionary— 

Courts that can grant restitution—Restitution by Revenue Courts 
—Parties entitled to restitution—Parties liable in restitution — 

Relief extends to all parties concerned —No restitution for party 
not affected by the decree—No restitution against party not bene- 
fitted—No restitution against a stranger-purchaser—Restitution 
available against third parties—Restitution is not limited to 
possession obtained by process of Court—Restitution is available 
though payment is uncertified— Evidence may be taken before 
granting restitution—Mesne-profits may be awarded—Burden of 
proof—‘Mesne-profits’ defined—Period for calculation—Standard 
of assessment—Costs and interest may be awarded—Compensation 
may be awarded in restitution—Appeal—Limitation. 

Restitution is, shortly stated, the restoration to Principle of 
his original position of a person » who has been reatltution - 
deprived of property under a decree or order, in 
consequence of its subsequent annulment. It is a 
process by which a Court retraces its steps to right 
a wrong that had been done under its mandate, on 
the discovery of its error. 1 On the reversal of a 
a judgment the law raises an obligation on the 
party to the record who received the benefit of the 
erroneous judgment to make restitution to the other 
party for what he had lost. 2 The jurisdiction to 
grant restitution inheres apart from statute in a 

1. See Govind v. Sakaram, (1878) 3 Bom. 42. 

2. Hurro Chuuder v. Shoorodhanee, (1868) 9 W. R. 402 ; 

Doraisami v. Annasami, (1899) 23 Mad. 806 ; Eukuvi Chand v. 
Kavialanand, (1905) 38 Cal. 927. 

36 
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Court, for it is both its right and duty to prevent 
its proceedings being made the cause of injustice. 1 
Whether the erroneous action of the Court was 
due to the execution of a wrong decree or to an 
incorrect conception of the mode of execution, the 
Court is bound on the ascertainment of the mistake, 
to take measures not merely to restore the person 
so wronged to his original position, but to afford 
him compensation for all losses consequent on the 
deprivation and the relief can be awarded by pro¬ 
ceedings in execution, without the need for an 
expensive process of a regular action. 2 

Power to grant restitution was not expressed in 
the Civil Procedure Code of 1859 3 but relief was 
invariably granted by the exercise of inherent au¬ 
thority and by summary process in execution also. 
The subsequent Codes recognised the practice of 
restitution and the Code of 1882 enacted that “ when 
a party entitled to any benefit (by way of restitution 
or otherwise) under a decree passed in an appeal 
under this chapter desires to obtain execution of the 
same, he shall apply to the Court which passed the 
decree against which the appeal was preferred, and 
such Court shall proceed to execute the decree passed 
in appeal, according to the rules herein before pres- 

1. Ibid. Shama Pershad v. Hurro Pershad, (18G5) 10 M.I.A. 
203; Khcdar v. Doya Moyce, (1873) 20 W. R. 99; llamida v.; 
Bhudan, (1873) 20 W.R. 238 ; Lati v. Sobadra, (1878) 14 Cal. 484 
Rohim v. Haddinj, (1893) 21 Cal. G40 ; liaja v. Kooldip, (1894) 21 
Cal. 989 ; Coffin v. Karbari, (1895) 22 Cal. 501; DinesJi v. Sankar, 
(1904) 2 C.L.J. 537 ; Vasudcv V. Narayan, (1900) 24 Mad. S41 ; 
Collector oj Meerut v. Kalka Pershad, (1906) 28 All. 6G5 ; Sham 
Sundar v. Kaisar, (1906) 29 All. 143; Balvantraio y. Sadruddin, 
(1887) 13 Bom. 485 ; Venkatzsli v. Govindrao , (1895) 21 Bom. 55. 

2. Ibid. Duljcctv. Reread, (1874) 22 W.R. 435; Ayyavayya v. 
Shaslram, (188G) 9 Mad. 55G. See also Parasurama v. Seshier, (1903) 
27 Mad. 504. 

3. See Radlicy v. Mangni, (1902) 6 C.W.N. 710. 



THE LAW OF EXECUTION 


283 


cribed for the execution of decrees in suits .” 1 On a 
literal construction of this provision, Courts granted 
restitution only in cases where the decree was 
reversed on appeal and exercised inherent authority 
in cases of reversal of decrees on review 2 or by 
order of the Privy Council , 3 or in other cases where 
needs of justice requited it. 

This difficulty has now been removed and the Restitution 
Code of i908 enacts that “( 1 ) Where in so far as J^ erptesent 
a decree is varied or reversed, the Court of first 
instance shall, on the application of any party 
entitled to any benefit by way of restitution or other¬ 
wise, cause such restitution to be made as will, so 
far as may be, place the parties in the position which 
they would have occupied but for such decree or 
such part thereof as has been varied or reversed ; 
and, for this purpose, the Court may make any 
orders, including orders for the refund of costs and 
for the payment of interest, damages, compensation 
and mesne profits, which are properly consequential 
on such variation or reversal. (2) No suit shall be • 
instituted for the purpose of obtaining any restitu¬ 
tion or other relief which could be obtained by 
application under sub-section ( 1 ).”‘ 

According to the High Court of Madras, this Scope of 
section (144) is not confined to cases where restitu- 
tion is claimed' on the reversal of a decree in first 

or second appeal but embraces all cases in which 
a decree is avoided or reversed, irrespective of the 

manner of varia tion or reversal. 5 Where the annli- 

1. S. 583. ~ ----—- 

2 . Collector of Meerut v. Kalka Prasad, (I9<n 2 fi A 11 rr* 

4. S. 144. 

Ohulam v. Lalohand, (1919) 13 s! £ R 153=53 £ a *652 3 (3U) 1 
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cation by a transferee of a decree for leave to 
execute the decree was opposed by the judgment- 
debtor, but overruling his objection, execution was 
allowed and money realised and the judgment-debtor 
instituted a suit for a declaration and injunction 
that the transfer was invalid and got a decree 
accordingly, the judgment-debtor was entitled to 
get back the money realised under the original 
decree by way of restitution. It was said that the 
order recognising the transfer and allowing execu¬ 
tion to proceed which determined a question arising 
between the judgment-debtor and a representative 
of the decree-holder was a decree and that the 
order for payment to the transferee decree-holder 
in execution of the first decree with the receipt of 
the money by him in pursuance of it was in fact 
superseded by the decree for injunction and that 
consequently Section 144 applied to give relief by 
restitution. 1 2 A similar view is taken in Bombay. 
Where an ex parte decree is set aside and along 
with it a sale held in pursuance of it is also annulled 
restitution can be granted under Sections 144, 47 
or 161.® According to the High Court of Patna 
Section 144 does not apply unless a decree is varied 
or reversed by a Court superior to the one that 
passed it but restitution may be granted when 
necessary by virtue of inherent powers. Where in 
execution of a decree for rent a holding was put 
up for sale and purchased by the decree-holder and 
on the setting aside of the ex parte decree, the de¬ 
fendant instituted a suit for the value of the crop 
which the decree-holder had removed with no prayer 
for setting aside the sale, it was held that the suit 


1 . Subbar ayudu v. Scshasani , (1016) 40 Ma r l. 299. 

2. Shivlai v. Ycsoo, (1918) 43 Bom. 235. 
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was nob based on Sections 47 and 144 “ for the 
use of the words ‘ court of the first instance ’ in¬ 
dicated that the operation of Section 144 was to be 
confined to cases of reversal of decrees by an order 
of a superior court.” 1 

A Court of appeal does not necessarily enter into 
the question whether a decree which it is about to 
reverse has been executed or not. Hence, where a 
mortgagee was deprived of possession of the proper¬ 
ty comprised in his mortgage in execution of a 
decree for redemption passed by the Subordinate 
Judge, but the High Court subsequently modified 
that decree by raising the amount payable by the 
mortgagor and the mortgagor failed to pay the 
amount, the mortgagee was granted restitution for 
possession and profits too. 2 3 Where a pre-emption- 
decree is reversed, the pre*emptor is entitled to get 
back the price paid by him 8 and if the decree is 
enhanced by enhancing the price, and the plaintiff 
does not pay the additional amount, his assignee 
may recover the amount already paid. 4 So when 
money is realised in excess in execution 5 6 * or when in 
a suit for redemption, the a ppellate Court reduces the 
amount payable, 0 the excess or the difference can be 
recovered by way of restitution. When a preliminary 
decree for partition is set aside on appeal the final 
decree which may have been passed pending appeal 

1. Chintaman v. Chuni Sahu, (1916) 1 Pat. L.J. 43 = 34 I C. 

747. 

2. Parbhu Dayal v. Ali Ahmad, (1909) 32 All. 79. See also 
Pandit Parbhu Dayal v. Kalyandas, (1916) 38 All. 163 P.O. 

3. Bhagwan Singh v. Ummatulhasnani, (1896) 18 All. 262. 

4. Ithurdas v. Kojiram, (1887) 10 All. 354. 

5. Oanpatro v. Anandrao, (1920) 41 Bom. 97. Seo also page 
211 supra. 

6. Jasioant Singh v. Dip Singh, (1884) 7 All. 433. Seo also 

Venkatesh v. Govindrav, (1890) 21 Bom. 55. 


Instances of 
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becomes ineffective and any moneys received under 
the final decree can be received by way of restitution. 1 
Where a decree is set aside on appeal and the case 
is remanded for retrial, the appellant is entitled to 
restitution of property taken from him in execution 
of the reversed decree, although an appeal has been 
preferred for the order of remand. 2 Where under 
the original decree, a half share in certain property 
was sold and on appeal, a fourth share was alone 
held saleable, the High Court said that the amount 
of the decree should have been proportionately repaid 
as the mortgagee himself had purchased a part of the 
properties. 8 

An application for restitution lies under Sec¬ 
tion 144 only when a decree passed in a former 
suit is subsequently varied or reversed and Section 
151 cannot enlarge its scope, so that an application 
for relief which has nothing to do with restitution 
cannot be converted into an application for res¬ 
titution under the provisions of Section 151 . 4 
Where the plaintiffs in a suit who were not really 
in possession instituted a suit for a declaration 
that they were in possession and for an injunction 
restraining the defendants from interfering with 
their possession and a decree was passed accord¬ 
ingly in the Munsif’s Court, and the plaintiffs, by 
some private means, obtained possession from the 
defendants and the decree and the finding were 
subsequently reversed on appeal, on an application 
for restitution it was held that the defendants lost 


1. Atul Chandra v. Kunj Bcliari, (1918; 27 C.L.J. 451 = 43 
I.C. 775. 

2. Saroda Prosad v. Saudamini, (1904) 3 C.L J. 181. 

3. Khem Ndrain v. Mt. Gancsh, (1900) 5 C.W.N. 2S7. 

4. Qopisetti Narayanciswamy v. China Vcnkalaraju, (191G) 4 
L.W. 400 = 34 I.C. 774 ; Sarafaddi v. Durga Prasad , (1912) 1G 
C.L.J. 135 = 17 I.C. 121. 
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, their possession not cn account of any action taken 
in execution but by an act of violence on the part 
. fc ^ e plaintiffs, independent of his case, and the 
remedy of the defendant was by a regular action. 1 
When an ex parte decree is set aside as well as 
the sale under it and after a rehearing a decree is 
again passed against the judgment-debtor, the 
principle of Section 144 C. P. Code cannot be 
availed of to set aside the order setting aside the 
sale; for when an ex parte decree is once set aside 
it cannot be said to be revived by a decree passed 
on rehearing, but the latter is a new decree and the 
only decree capable of execution. 2 When an order 
refusing to set aside a sale was reversed on appeal, 
but the auction-purchaser was not made a party to 
the proceedings, the application of the judgment- 
debtor for restitution against the auction-purchaser 
was refused. The Court said that Section 144 did not 
in terms apply as no decree was varied or reversed, 
but only an order under Order 2.1, rule 90 and 
that assuming that Section 151 allowed an order 
for rest'tution m appropriate cases, such an order 
could not be made when the auction-purchaser was 

“1the “a!L th<5 aPPe “ ate ° 0nrt - 

applS/r/LttiLtftr 'I 4 aCe DOt S. 144 does 

Where a u u 4 to executlon -proceedings. nob apply to 

szaz* r 

decree- 

so. • 2 * ^ hUnandan Jagdlstngn! 1 . 0 .. 

3. Sutbamma y. Chmnayya, (1918) 41 iw, 46 7. 
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holder was not one authorised by Section 144 as no 
restitution was sought in respect of any decree 
which had been varied or reversed 1 but it is not 
seen why the Court did not think of exercising its 
inherent power. 

The reversal must be by a Court of competent 
jurisdiction. Where a Revenue Court passed a 
decree for rent on the basis of an order of the Assis¬ 
tant Collector commuting the rent in kind to a fixed 
money-rent, which order was subsequent to the 

passing of the rent-decree, and was for a sum exceed- 

# 

ing Rs. 100 over which the Board had no kind of 
appellate jurisdiction and no appeal was preferred 
against the rent-decree, a suit to recover compensa¬ 
tion in respect of property sold under that decree 
would not lie. 2 

It is a general rule that upon the reversal of a 
judgment, order or decree, all connected or dependent 
judgments or orders fall with it, specially judgments 
subsequently entered and dependent thereon, but 
this rule does not operate by implication to set aside 
a distinct and independent judgment or proceeding 
though it forms a part of the same litigation. 
Whether a judgment or order is a dependent one, 
that is, is merely accessory or ancillary to another 
judgment so as to share its fate and fall to the ground 
along with it is to be determined from the nature 
and scope of the proceedings. 8 When there are two 
decrees against the same party deciding the same 
issues, an appeal against one of the decrees cannot 
ipso facto supersede the other decree. 4 But when 

1. Dinonath v, Jogciulranath, (1915) 19 C.W.N. 1167 = 26 
I. 0. 890. 

2. Kish in v. Bakhtawar, (1898) 20 All. 287. See also Radha 
V. Sahu, (1920) 54 I.C. 664. 

3. Asliutosh v. Upendra, (1916) 21 C.W N. 664 — 39 1.0. 17. 

4. Abdul v. Ashfaq, (1908) A.VV.N. 211. 
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the main decree is reversed or superseded, subse¬ 
quent decrees based on such main decree and which 
are subordinate to and depeudent on such main 
decree are also superseded, although they remain 
unreversed. If where an appeal was pending 
against a decree for enhancement of rent, similar 
decrees were passed in other suits between the same 
parties and enhanced rents were realised, a suit lay 
for the recovery of the difference between the 
amounts of the enhanced rent and the original rent 
on the ground that the Privy Council nullified the 
decrees for the enhancement. 1 

Restitution could always be had by summary Remedy is 
process in execution 2 but whether the remedy was exclusivc< 
exclusive 8 or alternative* to a regular action, opinion 

1. Jogcsh Chundcr v. Kalichum, (1878) 3 Cal. 30 F.B. See 
ilohavied Elahec Buksh v. Rally Mohun, (1879) 5 Cal. 589 ; 

Zamindar of Pangidigudom v. Vcnkatappayya, (1920) 37 M L J 
591 = 54 1.0.647. 

2 . Kaliana Sundram v. Egna Vcdcswara, (1837) 11 Mad. 2G1; 
Arunachcllam v. Arunachcllam, (1891) 15 Mad. 203 ; Dhan Kumar 
v. Mahtab, (1899) 22 All. 79 ; Saran v. Bliagwan, (1903) 25 All. 441; 

Radhty v. Mangni Ram, (1902) 6 C. W. N. 710 ; Jamini Nath v. 
Dharmadas, (1906) 33 Cal. 857. 

3. Shcodi Lai v. Bhawani, (1907) 29 All. 318 ; Radlicy v 
Mangni Ram, (1902) 6 C.W.N. 710; Arunachcllam v. Arunachcllam 
(1891) 15 Mad. 203. 

4. Rodger v. Comytoir d'Esoomptc, (1871) 7 Moo. P. C. N. S. 

314; Shatna Pcrshad v. Harro Pcrshad, (1865) 10 M.I.A 203- 
Kcdar v. Doya Moyee, (1873) 20 W. R. 49; Hamida v. Bhudan 
(1873) 20 W. R. 238; Posuduu v. Narayana, (1901) 24 Mad 351 • 

Maliram v. Ramkumar, (1908) 35 Cal. 265 ; Loti Koocr v. Sobadra 
Koocr, (1878) 3 Cal. 720 ; Aukhil Chundcr v. Mohini Mohun, (1880) 

5 Cal. 589 ; Mookoond Lai v. Mahomed Sami, (1886) 14 Cal 484 • 

Azizuddin v. Ramanugra, (1886) 14 Cal. 605; Rohni Singh v’ 

Hodding, (1893) 21 Cal. 340 ; Cotfiin v. Karbari, (1895) 22 Cal 
501; Doraisami v. Annasami, (1894) 23 Mad. 806; v, 

Narayan, (1900) 24 Mad. 341 ; Balvanlrav v. Sadruddin, ( 18 R?) 

13 Bom. 485 ; Venkatcsh v. Govindrao, (1895) 21 Bom. 55 ; Dinosh 
Vi Sahkar, (1901) 2 C. L. J. 537; Masihullah v. MajidUnnissa 
(1904) 26 All. 149 ; Collector oj Meerut v. Ealka Prasad, (1906) 28 
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was not uniform. Now the conflict has been set at 
rest and " no suit shall be instituted for the purpose 
of obtaining any restitution or other relief which 
could be obtained by an application under sub¬ 
section (l).”- 1 Where in pursuance of an ex parte 
decree the plaintiff purchased the property himself 
and obtained possession and on the decree being 
subsequently set aside, the defendant sued for value 
of the crops removed by the plaintiff, it was held 
that the suit was barred, but the Court treated the 
plaint as an application. 2 

The Code of Civil Procedure was not intended 
to be exhaustive and did not affect existing powers 
unless expressly taken away. The Court will, when 
the circumstances require it, exercise an inherent 
power to act ex debito justitice and to do that 
substantial justice for the administration of which 
alone it exists. 8 


When the appellate Court has seizin of the 
appeab it has an inherent power over the subject 
of the litigation, the nature of which is indicated 
and implied by Section 144, and can in the exercise 
of that power and notwithstanding that the decree has 

All. 665 ; Sham Sundar v. Kaisar, (1906) 29 All. 143 ; Bothal v. 
Jamna Prasad, (1908) 30 All. 476; Loknath v. Besscsar, (1830) 4 
C.P.L.R. 167. 

1. Parbliu Dyal v. Kalyan Das, (1916) 38 All. 163 P.C.; Gopal 
v. Manavikravian, (1912) 22 M.L.J. 146 = 13 1.0.179; Gopisttli 
Ncrayanaswami v. China Yenkataraju, (1916) 4 L. W. 400=34 
I. G. 774 ; Clihida Singh v. Abdul Majid, (1919) 17 A.L.J. 174 = 49 
I. O. 721. 

2. Chintaman v. Chuni Sahu, (1916)1 Fat. L.J. 43=34 I.C. 
747 ; Sheodilal v. Bhawani, (1906) 29 All. 343. See also Collector 
of Meerut v. Kalka Prasad, (1906) 28 All. 665. 

3. Mookund v. Mahomed, (1887) 14 Cal. 4S1 ; Hukumchand 
v. Kavialanand, (1906) 33 Cal. 927 ; Beni Madho v. Pransingh, 
(1912) 15 C.L.J. 187 = 14 I.C. 456 ; Badha v. Sakhu, (1920) 54 I.C. 
664 ; Jagannath v. Fattch Chanel, (1917) P.R. 61 = 41 1.0. 910. 



THE LAW OF EXECUTION 


291 


been executed, call upon the respondent to furnish 
security for the due performance of any decree which 
may be made 1 and such security may now be realis- 
ed by process in execution. 2 Where execution of a 
decree for possession is stayed pending the decision of 
an appeal against the decree and an appeal is subse¬ 
quently dismissed, the Court has inherent power to 
award mesne profits to the decree-holder for the 
period during which he has been kept out of posses¬ 
sion under the order of Court. 3 Where in a suit for 
a declaration that property attached and sold in exe¬ 
cution of another decree was not liable to be so 
attached and sold, a decree was passed in favour of 
the plaintiff, the Court had power to order restitu¬ 
tion- Where a property was sold in execution of 
e decree obtained in a suit upon a mortgage bond 
and purchased by the decree-holder in the name of 
another who obtained delivery of possession through 
he Court but meanwhile the judgment-debtor 
apphed for the setting aside of the sale and the 
application was dismissed by the Court of first in¬ 
stance but granted in appeal, it was held on an 
application being made to the Court below by the 
ju gment-debtors for restoration of possession of the 

properties though the case did not in terms come 

onlv'ena/Tt 1 f ^ * d e ment ^fcors were not 
only entitled to be restored to possession of the pro- 

ZT I"" 00 bu ‘ a ' S010 a letund mesne 
profits wh.ch had been or might have been colleeted 

b} the decree-holder auctio n-purchaser during the 

1. Eukum Chand v. Eamalanand, (1905) 33 Cal 927 

Paik ' ri (!«•)'«oiu5: 

o* Sn’?’’ S ' 146 and 0hapter 00 Sureties, post 
8. Allah Dm v. Chiragh Din, (1921) 63 1.0, 43 

4. Ma Nyem v. Nizam at, (i 918 ) 5 Bur. L.T. 233=18 1.0. 144 . 
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period he was in possession and that the amount of 
such profits must be set off against the decretal 
amount. 1 


Restitution 
to render 
substantial 
justice. 


Where on the reversal of a decree the defendant 
asked for restoration of possession given to the 
plaintiff under the original decree, the plaintiff 
contended that in putting him in possession, the 
Court had gone beyond the terms of the decree and 
the defendant’s remedy was only by a regular suit, 
the Court overruled the contention and said that a 
Court had inherent power to order the restitution 
of anything that had been improperly taken in 
execution of the decree and no distinction must be 
drawn between things that should have been taken 
and that should not have been taken in execution 
of the decree, as such would be to permit the pro¬ 
ceedings of the Court to be made the cause of 
injustice and oppression, which it is the duty of the 
Court to prevent. 2 Where on a decree for a de¬ 
claration that certain property was liable to be sold 
under a decree against the judgment-debtor, the 
property was sold but on the reversal of that decree 
for declaration on appeal, the rightful owner of the 
property sold applied to the Court for restitution, 
the Court allowed it, notwithstanding a doubt whe¬ 
ther the application could or could not be considered 
as one falling smctiy within the provisions of the 
Code, because the suit was one for declaration and 
as such not capable of execution and thought that so 
long as the sale took place in consequence of the ori¬ 
ginal decree fer declaration the Court would only act 
justly in ordering restitution on the reversal of such 


1. Iiini Madho v. Ft an Singh, (1912) 15 C.L.J. 187 = 14 1.0. 

456. 

2. Munshi Di'.usli v Shankar, (1904) 9 C.W.N. 331. 
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decree. 1 Where in pursuance of a decree for 
partition, conditional on payment of a sum of money, 
the decree-holder got possession, but finding that the 
decree became void for non-performance of the 
condition, the Court deprived the decree-holder of 
his possession, the Court of appeal holding that the 
decree had not become void, reversed the order, the 
decree-holder applied for possession and mesne 
profits by way of restitution under Section 144. 
The Chief Court held that though the case did not 
strictly fall within the purview of Section 144, it 
was eminently a case in which the Court should, 
under its inherent power, make restitution for the 
wrong done. 2 

An obligation is imposed on the Court to dismiss 
an application barred by limitation and the Court 
cannot therefore withhold relief by way of restitu¬ 
tion, when a sum had been paid out in consequence 
of an erroneous decision upon a point of limitation, 
when such erroneous decision is set aside. 3 When 
the judgment-debtor applied for stay of execution 
pending appeal in a suit for possession and the 
appeal was ultimately dismissed, the decree-holder 
applied for mesne profits in execution, the Court 
exercised its inherent power and granted the 
application by way of restitution, because the decree- 
holder was by reason of the stay passed by the 
Chief Court kept out of the enjoyment of the land 
and was entitled to ask the Court to restore him to 

1. Shiam Sundar v. Kaisar, (1906) 29 All. 143 • Subba- 
rayudu v. Sahasani, (1916) 40 Mad. 299 ; Oku lam Mohomcd v. Lai 
Chand, (1919) 13 S.L.R. 153=53 I.G. 552. 

2. Jagannath v. Fatteh Chand, (1917) P.R. 61 = 41 I.O. 910. 

3. Ashutosh v. Upendra, (1916) 31 C. W. N. 564 = 38 I. 0. 17 
Seo also Barinalh v. Haradas, (19L6) 43 Cal. 269. 


Restitution 
to correct 
error of Court. 
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the same position as he would have occupied but 
for the stay. 1 

When a Court has manifestly usurped jurisdic¬ 
tion and has thereby secured possession of a fund 
which should not have come under its control, its 
illegal orders for the payment of the fund must be 
discharged, and should not be allowed to stand on 
the plea that possibly similar orders could have been 
made by a Court of competent jurisdiction. Where 
a Court illegally and without jurisdiction attached 
before judgment a sum of money which was pay¬ 
able outside its jurisdiction to the defendant by a 
person not resident within its jurisdiction and on 
the transmission of the money to the Court by that 
person the Court paid it out to the plaintiffs-decree' 
holders on their application, it was held, that the 
decree-holders must bring back into Court the sums 
they had withdrawn together with interest thereon 
at 3£ per cent, per annum and on their failure to 
do so the sums should be realised by the Court by 
attachment and sale of the moveable and immove¬ 
able properties of the decree-holders and by attach¬ 
ment of their persons. 2 When between two rival 
decree-holders, seeking rateable distribution from 
the assets of a judgment-debtor, one of the decree- 
holders had the whole proceeds of the sale paid to 
him, to the exclusion of the other, the Court has 
inherent power on discovery of the error to direct 
the money to be brought back to Court for purposes 

1. Khair Din v. Ahmad, (1920) 2 Lah. L. J. 207 ; Allah Din 
v. Chiragh Din, (1921) G3 I. C. 43; Jagannath v. Fateh Cliand, 
(191 <) P. R. Gl = 41 I. C. 910. See also for the case of an injunction, 
Radha v. Sakhu, (1920) 54 I. C. GG4. 

2. Surendra Nath Gostoami v. Bang si Badan Gosioami, (1916) 
22 O.W.N. 160=3G I.C. 457. 
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of rateable distribution to enable it to do effective 
and complete justice between the parties. 1 

Where a sale has been set aside, an application 
to recover the proceeds of the sale from the decree- 
holder lies under Section 47 of the C. P. Code. 2 
Where by the sale of the judgment-debtor’s property 
the whole amount due under the decree as passed 
was realised, but by a subsequent amendment made 
of the decree at the judgment-debtor’s instance, the 
amount due is lessened, the judgment-debtor has a 
right to get a refund of the sum collected in excess 
by an application under Section 47. 3 Where an 
execution-sale is set aside for fraud and collusion the 
Court has inherent power to order recovery of 
mesne profits from the auction-purchaser. 4 When 
a sale of property not covered by the proclamation 
is afterwards set aside the judgment-debtor can 
claim restitution only on payment to the pur¬ 
chaser of the purchase-money. The purchaser cannot 
be forced to seek his remedy against the decree- 
holder or required to vacate till restitution is made 

of the sum paid by him for the property erroneously 
offered for sale. 5 


Where an ex parte decree was set aside and th 
suit dismissed by the appellate Court, the defendan 
can apply for restitution of the amount realised froc 
him under the decree that was reversed. 0 


t r io °^ al C!landra v - Hari Mol ™n, (1915) 21 C.L.J. 624=J 
I.U 49 , Parasurama v. Seshier, (1904) 27 Mad. 504. 

2. Collector of Jaunpur v. Bithal Das, (1902) 34 All 291 

3. Dhan Eunwar v. Mahtab Singh, (1899) 22 All’ 79 F I 

See Horans y. Muhammad, (1905; 27 All. 485 ; Wooma Soondurc* < 
Gooroo Pershad, (1871) 15 W.R. 74. ® 

I 0 839 * arimunissa - ( 191 *) 18 O.W.N. 1799 = 2 
I C. 456.’ V ' ' 9h ’ {1912) 15 °- L - J - 187=1 

6. hedarnath v. Jai Bcrhma, (1917) Pat. 163=371 0. 863 
G. ^anv, Bkagmn, (1903) 25 All. 441; 
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on setting 
aside sales. 
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Grant of 
restitution 
generally 
discretionary. 


In cases not comprehended strictly within the 
letter of Section 144, which makes restitution 
obligatory in certain circumstances, restitution is 
not a matter of right but depends on the sound dis¬ 
cretion of the Court and will be ordered only when 
justice calls for it but the test of what is just must be 
determined with reference to the imperative require¬ 
ments of the law applicable to the subject-matter. 1 
In exercising its authority for restitution, the Court 
looks to the equitable aspect and save when it is 
irretrievably fixed by statute, the Court will exercise 
a just discretion in giving all directions naturally 
consequent on the variation or reversal of an order. 
Where for instance a person who was deprived of 
a house allotted to him by the decree of the original 
Court under the decree of the High Court but on 
review the error was rectified and restitution of the 
house was ordered, it was held that the applicant 
was guilty of gross laches in not applying for review 
for many years and should therefore get mesne 
profits only from the date of High Court’s order for 
review- 2 

In Pandit Sham Prasad v. Ram Chand , 3 the 
facts are interesting. An ex parte decree for money 
was set aside and the suit was dismissed on rehear¬ 
ing in December 1906 and the order of dismissal 
was confirmed on appeal in October 1907* In the 
meantime in execution of the ex parte decree which 
has been transferred to another district, the property 

Jamna Prasad, (1908) 3C All. 476 ; Chintaman v. Cliuni Sahu, 
(1916) 1 Pat. L. J. 43 = 34 l.C. 747; Swamirao v. Valentine, (1920) 
44 Bom. 702. Sec also Pandit Sliam Frashad v. Ham Chand, 
(1914) P.R. 10=20 l.C. 203 ; Girdhari Lai v. Khusaliram, (1909) 

31 All. 364. 

1. Ashutosh v. Ul-etulra , (1916) 21 C.W.N. 564—38 l.C. 17. 

2. Collector oj Meerut v. Kalita Per shad, (1906) 28 All. G65. 

3* (1914) P. R. 10=20 l.C. 203. 
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(mortgage-rights) of the judgment-debtor was sold 
and the decree-amount was withdrawn by the 
decree-holder and the auction-purchaser got delivery 
of the purchase in June 1907. In April 1908 the 
successful judgment-debtor sued for recovery of 
possession of his mortgage-rights and got a decree 
conditional on paying into Court the price paid 
by the auction-purchaser. This was done in April 
1909- The judgment-debtor then applied under 
Section 144 for restitution from the decree-holder 
of the money he had to pay. The Court dismissed 
the application on the ground that the applicant 
had already obtained his property in restitution and 
that the application for refund of money was in 
effect one for cancellation of the condition laid in 
the decree and held that the order dismissing the 
application was not a decree and as such not appeal- 
able and that though the case was a hard one yet 
as the lower Court had refused to exercise its dis¬ 
cretionary power under section 151 C.P.C. with all 
the facts before it the Chief Court would not be 
justified in exercising its revisional jurisdiction. 

The Court of first instance can grant resti¬ 
tution and the Court of appeal has all the powers of 
the first Court. 1 The Court to which the decree is 
transferred for execution has the same power of 
restitution as the Court that passed the decree. 2 
Where in pursuance of an ex parte decree property 
was sold, but the decree was set aside and the case 
transferred. to another Court for trial, the former 
Court has jurisdiction to entertain an application 

1. Ragliavacliari v. Pukkiri Muhammad, (1916) 90 M. L. J. 
497 = 44 I. C. 7G0. See however Klum Ndrain v. Ganesh, ‘(1899) 5 
C/W. N. 287, under the Old Code. 

2. Abdul Hussain v. Bibi Sana, (1913) 7 S. L. R. 19= 20 I.C. 


Courts that 
can grant 
restitution 
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for restitution of the property wrongfully sold under 
the decree. 1 Where a decree passed by a Temporary 
Subordinate Judge’s Court was reversed on appeal 
by the High Court but meanwhile the temporary 
Court which made the decree ceased to exist and 
another Temporary Subordinate Judge’s Court had 
been established in its place to which the High 
Court sent the other case for a retrial, the new 
Temporary Court was the Court of first instance 
within the meaning of Section 144 that had juris¬ 
diction to order restitution. 2 

The power of granting restitution has been 
exercised by analogy by Revenue Courts. Where a 
decree-holder in a Revenue Court collected money 
in excess of the amount awarded in the appellate 
decree, modifying the decree already executed, the 
judgment-debtor may apply for refund in execu¬ 
tion to the Revenue Court. But as the prohibition 
of a separate suit contained in Section 47 C.P. Code 
cannot be read into the Rent Act, a separate suit 
is not barred. 3 When on the reversal of a decree 
for ejectment, under which the landlord recovered 
possession, the tenants appealed to the Assistant 
Collector under Section 144 for restitution of posses¬ 
sion, but the officer ordered them to be restored only 
to a portion of the original area from which they 
were dispossessed, a suit to recover the whole of 
their original rights was held not maintainable. 4 

1. Swami Raov. Vclentine, (1920) 44 Bom. 702. 

2. Pujari Laksamana v. Subramania, (1921) 13 L. W. G7=6 
I. C. 962. 

3. Massihullah v. Majiduhnissa, (1903) 26 All. 149; Brojo- 
gnpal v. Rasirunnissa, (1886) 15 Cal. 179; Burma Oil Co. V. Baij 
Nath, (1918) 11 Bur. L. T. 3 =* 46 I. C. 475. 

4. Chiddasinqli v. Abdul Majid, (1919) 17 A.L.J. 174 = 49 
I.C. 721. 


4 
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“ Any party entitled to any benefit by way of 
restitution or otherwise” may make an application 
for his relief and a person, who, though not a party 
to the appeal, was benefited by the reversal, can have 
the benefit of the rule. This often occurs where 
on a decree passed against several persons on a com¬ 
mon ground the appeal is preferred not by all, but 
by some of them only, and when the original decree 
is finally reversed, the benefit of the reversal enures 
for all. 1 Similarly, the assignee of the appellate 
Court, which reversed the original decree and grant¬ 
ed restitution is entitled to apply for restitution for 
he is the representative of the party in whose favour 
the decree was passed. 2 * If a pre-emption-decree is 
modified by enhancing the price and the plaintiff 
does not pay the additional amount, his assignee 
may recover under Section 144 the amount already 
paid. 8 A surety who has paid is entitled to apply, 
but not the debtor, even though he may have re¬ 
paid the surety. 4 

• , 

In Bhuta v. Lakadu Dhansingh 5 the plaintiff 
got possession under a decree and lost it on reversal of 
the decree by the first Court of appeal (no claim for 
restitution having at this stage been preferred against 
him by the defendant) and the Court of second appeal 

1. Gunga Prasad v. Brojonath, (1906) 12 C.W.N. 642 ; Erat 
Madhavan v. Venganat Swarapa, (1108) 18 M.L.J. 39. See Natcsa 
v. Annasami, (1901) 25 Mad. 425 ; Shib Lai y. Peare Lai (1889) 
A. W. N. 103. 

2. SeeJamini Nath y. Dharma Das, (19C6) 83 Cal. 857; Go- 
vindappa y. Hanumantappa, (1912) 39 Mad. 36 ; Kanakasabhai y 
Rajgopal, (1917) 6 L.W. 568=42 I.C. 523; Shaikh Kamruddin v’ 
Raja Thakur, (1918) Pat 243=46 I.O. 465. See also Subbaramidu 
v. Y err an, (1917) 40 Mad. 299. 

8. Ishurdas y. Kojiram, (1888) 10 All. 304. 

4. Narasimha y. Vcnkatesh, (1898) B. P. J. 80. 

5. (1920) 43 Bom. 433. 
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restored the original decree. On the plaintiff’s claim 
for profits between the dates of the first and second 
appellate decrees, Shah J. said, “ The words ‘ any 
party’ include a plaintiff and cannot be interpreted 
as meaning tho defendant only. The plaintiff 
claims to be entitled to a certain benefit in virtue 
of the decree in second appeal and is entitled to be 
placed in the position which he would have occupied 
but for the decree of the Court of first appeal which 
was reversed ; and on his application the Court may 
make an order for damages or compensation proper¬ 
ly consequential on such reversal suited to the cir¬ 
cumstances of the case It may be that the section 

includes same cases, which may not be cases of 
restitution in the ordinary acceptation of the term, 
and it may be that if the words of the section were 
not clear, there may be some ground for refusing 
to treat them as cases of restitution. But where 
the Legislature has adopted a comprehensive phra¬ 
seology, I do not think its scope could be properly 
curtailed by reference to any principle which, though 
simple and uniform, yields the result that ‘in no case 
can a plaintiff ask for restitution or any of its con¬ 
comitant modes under Section 144’, contrary to the 
words of the section. If the Legislature intended 
that Section 144 should not apply to a plaintiff in 
any case, the words ‘any party’ could not have been 
appropriately used. It may be that the plaintiff, 
who has obtained a decree in his favour for the 
first time in second appeal or after having obtained 
it in either of the lower Courts has not proceeded 
to execute it in either of the lower Courts may not be 
able to take advantage of Section 144. But that is no 
ground in my opinion for holding that the plaintiff, 
who has oblnined possession in execution of the 
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decree of the trial Court and is subsequently dispos- 
sessed under the decree of the District Court, cannot 
claim the benefit of Section *144, if finally the 
decree of the District Court is. reversedj and it is 
found that his possession under it was not justified.” 

Under the Code cf 1882, it was said that res¬ 
titution could not be granted against a person who 
was not a party to the decree passed on appeal 1 or 
who had not derived any interest subsequent to 
such decree. 2 When the assignee of a decree for 
costs made by the High Court has realised the 
money in execution but on appeal to the Privy 
Council, to which the assignee was not a party, 
the decree of the High Court was reversed, the 
High Court of Allahabad held that the amount 
realised by the assignee could not be realised by 
way of restitution under the order made by the 
Privy Council. 3 The provisions of the present sec¬ 
tion are far wider and include in it an assignee of a 
decree. 4 Where a party to a suit is bound to restore 
possession under any provision of law, his legal 
representatives and assigns are equally liable. 5 But 
when the plaintiff obtained a decree as manager 
of a temple and on realisation handed over the 
proceeds to the temple committee, it was held that 
an order for restitution cannot be enforced by an 
order for his arrest. 6 

1. Bhajju v. Ram Dharose , (1905) 8 O. 0. 115. 

2. Frieoni v. Raja Ram Narain, (1901) 5 C.W.N. 426. 

'8. Bhagwaii Prasad v. Jamna Prasad, (1896) 19 All. 136; 
Sadiq v. Lalla Prasad, (1897) 20 All. 139, on appeal (1902) 24 All. 
‘288. 

4. Kamaradait Mandal v. Raja Thakur, (1918) Pat 243 = 

46 1.0. 465. 

6. Kanakasaiai v. Rajagopal, (1917) 42 I.C. 623. 

6, Venkatasami v. Kuppayce, (1904) 14 M.L.J. 877. 
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Relief extends 
to all parties 
concerned. 


No restitution 
to party not 
affected by 
the decree. 


On an application for restitution under Section 
144 the Courts should not only restore parties to the 
position which they held before the erroneous order 
was made, but should also make restitution from 
party to party, as nearly as possible, simultaneous. 
Where therefore in a case when the price paid by 
the purchaser at a court-sale was rateably distri¬ 
buted to several attaching creditors and the 6ale was 
subsequently set aside on the ground that the pro¬ 
perty sold was different from the property attached, 
the purchaser cannot be forced to seek his remedy 
against the decree-holder or required to vacate 
till restitution is made to the purchaser of the price 
paid by him for the property erroneously offered for 
sale. 1 

The party asking for restitution must have been 
in fact affected by the original decree and benefited 
by the reversal. In a suit for rent brought by the 
mortgagor against the tenant in occupation of the 
mortgaged property, and another claiming under an 
adverse title, the plaintiff got a decree and the 
tenant paid the rent due into Court, with a request 
that it might be paid over to the rightful one bet¬ 
ween the contending claimants. When the decree 
was reversed on appeal the tenant could not get a 
refund of the rent paid by him into Court. 2 An 
attaching creditor of sale-proceeds payable to a 
vendor is not a party to the decree in execution 
of which the sale took place nor to an application 
for substitution by the vendee of the decree-holder 
and is not a representative of the said decree-holder 
within the meani ng of Section 144* _' 

1. Kcdarnath v. Jai Berlnna, (1917) 5 Pat. L.W. 238 = 37 I.C. 
863. See also Hira Lai v. Gour Moni, (1886) 13 Cal. 326. 

2. Kassini v. Luis, (1893) 17 Mad. 82. 

3. Jatiudranath v. Sarat Chandra, (1919) 29 C.L.J. 360=51 
I.C. 375. 
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No restitution can be 'ordered where the ori¬ 
ginal decree was executed jointly and some of the 
decree-holders are dead and no substitution has 
been made in their stead. The liability to make 
restitution being joint the claim must, in the absence 
of some of them, fail against all. 1 In Nandram 
v. Jiicaram? a Hindu widow and her adopted son 
sued for possession of property dedicated as wakf 
by her co-widow and obtained a decree for posses¬ 
sion and delivery in execution, but the Court found 
the adoption of the son was untrue. On the 
Mutawalli’s appeal the parties referred the matter 
to arbitration, and the award confirmed the adoption 
as well as the dedication. The Mutawalli then sued 
the mother and the son for profits for the period of 
dispossession, and it was held that the son could not 
be made liable for the period prior to the date of 
the decree on the award in as much as he was not 
a decree-holder prior to that date, but that as the 
decree on the award made him a joint decree-holder 
with the mother his liability began on that date. 

Restitution cannot be claimed under this section 
against a surety, for he is neither a party nor a 
party’s representative. 3 

So long as the Court that orders the sale has 
jurisdiction, the title of a purchaser for value is 
absolute and cannot be disturbed by way of restitu¬ 
tion on the reversal of the decree in execution of 
which the sale was made, 4 but if the decree-holder 

1. Qajc Singh v. Amrit Narain, (1921) 2 Pat. L. T. 234«=60 
I. 0. 722. 

2. (1917) 41 I.C. 28. 

8. Raj Raghubar Sitigh v. Jailndra, (1919) 461.0.228. od 
appeal (1921) 42 All. 158 P. 0 

4. Zainutabdin v. Muhammad, (1887) 10 All. 166 P.C Dora - 
sam v. Annasami, (1899) 23 Mad. 806; Retoa Mahton v. Ram 
Ktshore, (1886) 14 Cal. 18 ; Muhlioda v. dopal, (1899) 26 Cal, 784 • 
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himself happened to be the purchaser, the sale falls 
to the ground along with the annulment of the 
decree. 1 


Restitution 
available 
against third 
parties. 


The obligation of Courts to grant restitution 
on the reversal of a wrong order is absolute and it 
is not qualified by the acquisition of other rights by 
third parties in the intervening period. 2 The rule 
that a plaintiff in an action to recover land covered 
by his writ of restitution or assistance cannot dis¬ 
possess a stranger to the proceeding holding posses¬ 
sion on an independent title or claim of title and not 
in collusion with the defendant does not apply when 
the party seeking to be restored to possession has 
been wrongfully dispossessed by the agency of the 
Court. This principle was recognised in Dorasami v. 
Annasami . 3 There on the removal of two trustees 
of a temple from office, the newly appointed trustees 
obtained an injunction against them from interfer¬ 
ence with the temple’s affairs and took from them 
property of the temple by process of Court. The 
decree was reversed on appeal and restitution was 
applied for by the survivor of the late trustees from 
whom the properties had been taken. In the mean¬ 
time a third party had been appointed additional 
trustee and he opposed the order for restitution, on 


Sheik Ismal v. Raja Rowthcr, (1906) 30 Mad. 295 ; Piari Lai v. 
Hanifunnissa, (191G) 38 All. 240 ; Nuzat-nd-doiila v. Dilband, 
(1913) 16 O.C. 225 = 21 1.0.570; Shivbai v. Yesoo, (1919) 43 Bom. 
235. 

1. ZainulabdUi v. Muhammad, (1887) 10 All. 166 P.C.; Banki 
Lai v. Jagat Karain, (1900) 22 All. 168; Raghunath v. Kaniz 
Rasul, (1900) 24 All. 467; Saidunuissa v. Manga Lai, (1897) A.W.N. 
28 ; Cliandan v. Ram Devi . (1904) 31 Cal. 499 ; Set Uvicdmul v. 
Srecnath, (1910) 27 Cal. 810; Chintavian v. Chuni Sahu , (1016) 

1 Pat. L.J. 43 = 34 I.C. 747. Sce further Chapter on Voidable Sales 

2 lost. 

2. See Gtinga Prasad v. Brojonatli , (1908) 12 C. W. N. 612. 

3. (1809) 23 Mad. 306. 
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the ground that he was a stranger to the proceedings. 
In disallowing the objection Subrahmania Iyer J. 
adopted the rule as stated in Quan Wo Chung Co. v. 
Laumeister 1 where a company resisted restitution 
on the ground that it was holding the land under an 
independent title, and adversely to the parties in the 
suit: “ In support of this proposition (viz-, the 

company was not liable to be ejected) they cited 
numerous cases in which it has been held that the 
plaintiff in an action of ejectment or other suit to 


recover possession of real property cannot, by his 
writ of restitution or assistance, dispossess a stranger 
to the proceeding holding the premises under an 
independent title or claim of title and not in collu¬ 
sion with the defendant. But the cases have no 
application where the party seeking to be restored 
to possession has been wrongfully dispossessed 
by the agency of the Court. He does not stand in 
the position of actor in a suit who seeks the aid 
of a Court to regain any possession lost by his own 
negligence or misfortune- On the contrary he is 
out of possession only because the Court has wrong¬ 
fully put him out, and whoever is in is there only 
because the Court has wrongfully made room for 
him to get in. All that the one has gained and all 
that the other has lost is due to the agency of the 
Court and therefore no injustice is done in restoring 
the party wrongfully dispossesed without stopping 
to investigate the rights of the party who has there¬ 
by gained the possession. He is in no worse position 
after h.s being put out by the Court than he would 
have been if the Court had never acted, and the 
Court cannot, without putting him out. undo its 
own wrong. If he has a superior right to the 


1. 17 Am. St. Rpp. 262. 

39 
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possession he can, after going out, assert it with the 
same effect as if he had never been in and he loses 
nothing but the advantage of holding the premises 
pending the litigation,—an advantage to which he 
was never entitled.” 

Where restitution is ordered on the reversal 
of a decree for possession the party benefited by the 
restitution is entitled to evict tenants settled on the 
land by his opponent during the period of his 
occupation. 1 So where in execution of a rent- 
decree the landlord purchased the holding and let it 
to another tenant, the defendant is on the reversal 
of the decree entitled to eject the new tenant in 
proceedings in restitution. 2 On the same principle 
where in pursuance of a decree for ejectment, the 
landlord recovered possession, but the tenants 
succeeded ultimately in the Court of appeal in get¬ 
ting a declaration of their occupancy-rights, the 
landlord’s claim to set off rents due to him for the 
period of his occupation against the mesne profits 
which the tenants wanted in restitution could not 
be upheld and the Court said that there was no 
obligation on the part of the tenants to pay rent to 
the landlord during the time the latter was in unlaw¬ 
ful possession of the holding and that in any case 
he was not entitled to a set-off as the tenants had a 
right to be placed in the position they were pro - 
viously in irrespective of any other right accruing 
to any of the parties during the period of litigation. 3 

In Kedarnath v. Jai Berhma 4 the purchaser 
at a court-sale paid off an encu mbrance on the 

1. Rahim Singli v. Hoddintj, (1893) 23 Cal. 340. 

•2. Sagore Matvial v. llofijuddin, (1919) 24 C.VV.N. 50=51 
l.C. 959. 

3. Lakshmi Narasimha v. Seetharamaswami, (1916) 3 L. W. 
405 = 34 l.C. 2. 

4. (1917) 5 Tat L.W. 238=37 l.C. 863. • 
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property sometime after his purchase and when the 
sale was subsequently set aside on account of an 
error on the part of the Court in the description of 
the property attached and sold, the judgment-debtor 
applied for restitution. The purchase^ objected to 
restitution being made until the sum paid to dis¬ 
charge the encumbrance was paid by the judgment- 
debtor. In disallowing the objection, Jwala Prasad 
J. said “ The auction-purchasers by virtue of the 
payments made by them to Govardhan Das, have 
stepped into his shoes and have a right to enforce 
their claim against the judgment-debtors by a suit 
or other proceedings they may be advised to take. 
The payment to Govardhan Das was made long 
after the auction-purchase and cannot be taken into 
account in the restitution-proceedings in which only 
the rights of persons that existed at the time when 
possession was delivered to the auction-purchasers 
can be looked to and considered. ,, 


For granting relief by way of restitution, it is not 
necessary that the party in possession must have got 
the possession through a process of Court. 1 Where 
a decree-holder gets possession of property decreed 
to him otherwise than by executing the decree, but 
under color thereof, and the decree is set aside on 
appeal, the opposite party is entitled to be restored 
to possession by way of restitution under Section 
144. 2 Where the defendant took possession of land, 
on the reversal of the original decree, without apply¬ 
ing for execution and in defiance of an order of stay 
made by the High Court pending second appeal, 
it was held that on restoration of the original 


1. Harachandra v. Chintamoni, (1913) 21 I.O. 84 . 

2. Surya Datt v. Jamna Dutt, (19201 42 All ju?o mi. , 

Sheodilal v. Bhauani, (1907) 29 All. 348. ° Wl 
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Restitution i 

available 

though 

payment 

uncertified. 


decree by the High Court, the plaintiff could get the 
properties by way of restitution. 1 

On almost the same principle money paid out 
of Court under a decree subsequently reversed can 
be recovered by way of restitution, though it had not 
been brought duly to the notice of Court. The object 
of restitution is to restore the parties to the position 
in which they were at the date of the decree subse¬ 
quently set aside and a refusal of such relief would 
mean the continuance of an uDj’ust appropriation. 
In Vasudev v. Vishnu , 2 the defendant asked for a 
refund of money paid by him in part-payment of a 
decree before the decree was reversed on appeal. 
Sargent C. J. said that the decree having been reversed, 
the payment, whether certified or not, could only be 
regarded as made without consideration and enti¬ 
tling the defendant to have it restored and quoted the 
construction placed upon Section 258 by the Full 
Bench in Haji Abdul Rahiman v. Khoja Khaki 3 that 
“ it is such payment or adjustment—that is, payment 
or adjustment of the decree as such—that every 
Court is forbidden to recognise unless it has been 
certified; and that the mere passing of the money to 
the decree-holder it may recognise and deal with 
as resting on no consideration.” 

Apart from this aspect of the legal basis of 
relief, the provisions of Order 21, rule 2 (3) do not 
seem in terms to embrace applications for restitu¬ 
tion. The rule says that “a payment or adjustment, 
which has not been certified or recorded as 
aforesaid shall not be reco gnised by any Court 

1. Theevana v. Kullapillai, (1910) 7 M.L.T. 107 = 5 I.C. 776 ; 
Raghu Singh v. Shew Prasad, (1912) 16 O.L.J. 135 = 17 I.G. 121. 

2. (1887) 11 Bom. 724. 8ee also Bari Sadasiv v. Bapu Bal• 

want , (18G8) 5 B.H.C.R-A.C. 78. 

3. (1887) 11 Bom. G (19) F.B. 
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executing the decree .” It i9 limited to cases in 
which the plaintiff seeks to enforce a decree and 
the defendant pleads an unrecorded satisfaction- 
In an application for restitution the Court is not 
executing a decree ; it'expresses repentance for a 
wrong order passed by it, undercolor of which a party 
has been deprived of a benefit, and irrespective of 
the statute exercises its inherent power to rectify 
the error. So long as therefore there is no decree 
in process of execution, the prohibition of the recog¬ 
nition of an uncertified payment or adjustment has 
no application. This reasoning is unaffected by the 
view taken in Madras that an application for restitu¬ 
tion is “ an application for the execution of a decree” 
and that “ it is the legal obligation arising from the 
appellate decree that is sought to be enforced in an 
application for restitution,” 1 for even in that view 
it is the reversing decree that is being executed and 
not the decree under which payment had been made 
and which had ceased to exist at the date of the 
application for restitution. 


In granting restitution the Court is bound to Evidence may 

restore the parties, so far as they can be restored to ^ tabeD befotQ 

the position in which they were at the time when KStatura. 

the Court by its erroneous action has displaced them 

from it, 2 and for that purpose can make any 

equitable order. 3 To restore the parties to status 

quo ante under Section 144, necessary evidence may 
be taken. 4 J 


1. Unnamalai v. Mathan, (1917) 88 M.L.J. 418=42 m fi sn • 
29I.0 U 880 P<U C<>Un0i1, Kumbak0nam v * Sadagopacliariar, (1916) 

UmL, (l9 ° 4) 27 Mad ‘ 504 5 ** v. 

3. Alior Rahamati y. Abdul Sobhan, (1920) 55 I 0 856 

v ' Fak!,iri (wi6)3o'm.w. 
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Where a decree for possession is reversed on 
appeal, a fortiori when any order under which posses¬ 
sion was got is subsequently reversed, the Court 
has power to restore the possession to the party 
dispossessed and to award mesne profits for the 
period of such dispossession though there is no 
express order awarding profits in the appellate 
order. 1 Similarly where a Court by a temporary 
injunction deprives a person of what he Is legally 
entitled to it should ex debito justitiae restore that 
which has thus lost and also compensate him for 
the profits which he has been precluded thereby, 
from earning. 2 

On the annulment of an execution-sale, the 
judgment-debtor is not only entitled to a refund 
of the profits for the period during which the decree- 
holder was in wrongful possession after the sale 
but also to set off such profits against the decretal 
amount. 3 But where a non-transferable occupancy- 

1. Joy Karun v. Asmudh, (18G6) 5 W.R. 125; Prasunno v.- 
Madhura, (1672) 17 W.R. 233; Bamida v. Bhudhun, (1873) 20 
W.R 238 ; Shib Narayan v. Kishorc Narayan, (18G8) 10 W.R. 131 ; 
Lati Koocr v. Sobadra Kooer, (1878) 3 Cal. 720; Mookcontl v. 
Mahomed, (1837) 14 Cal. 484 ; Azizuddin v. Ramanugra, (1887) 14 
Cal. G05; Cojjin v. Karbari, (1895) 22 Cal. 501; Baja Singh v. 
Kooldip, (1894) 21 Cal. 989 ; Saroda Prasad v. Saudamini , (1904) 
3 C.L.J. 181 ; Kaliana Sundaratn v. Egna Vedestcara, (1887) 11 
Mad. 2G1 ; Arnnachcllan v. Arnnachcllan, (1891) 15 Mad. 203; Gamit 
Lai v. Ram Sahai, (1884) 7 All. 197 ; Jaswantv. Dip Singh , (18S5) 
7 All. 432 ; Ilardort v. Izzatunnissa, (1S98) 21 All. 1 ; Gaya Din v. 
Thakur Lai, (190G) 9 O.C. 254 ; Lokcnath v. Bcsscsar, (1893) 4 C.P. 
L.R. 1G7 ; Collector of Meerut' v. Kalka Ptrshad, (190G) 28 All. 
G65 ; Biman v. Bukinan, (189G) P.R. 28; Shiam Sunder v, Kaisar, 
(1906) 29 All. 143; Rajendra v. Raghubans, (1908) 11 O.C. 235; 
Srinath v. Ram Ratan, (1902) 24 All. 361 ; Pat bliu Dayal v. Ali 
Ahmad, (1909) 32 All. 79 ; Prabhu Dyal v. Kalyan Das, (1916) 38 
All. 163P.C. ; Abdul Rahman v. Alla Baksh, (1919) 53 I.C. 119 ; 
Allah Din v. Chiragh Din, (1921) 63 I. C. 43. 

2. Radha v. Sakhu, (1920) 54 I.C. 664. 

3. Beni Madlio v. Pran Singh, (1912) 15 C.L.J. 187*= 14 

I. C. 456. • - 
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holding was sold in execution of a rent-decree and 
the landlord himself became the purchaser, and on 
appeal by a transferee of the tenant, the decree was 
reversed and possession was restored, the latter is 
not entitled to mesne profits by way of restitution, 
for if he had brought a suit he could not have 
obtained a decree for possession against the landlord 
who refused to recognise him as the transferee of a 
part of the holding or as his tenant and therefore 
he could not have recovered mesne profits against 
the landlord and Section 144 of the Code or the 
Inherent power of the Court does not confer on 
any one new substantive rights and merely 
provides a more convenient procedure. 1 

A person disposessed is prima facie entitled to 
mesne profits for the period of dispossession. It is 
sufficient for him to show what profits are realised 
in ordinary years, prior or subsequent, and he is not 
bound to prove the actual collections made during 
the period in dispute. 2 

* Mesne profits * means those profits which a 
person in wrongful possession of property actually 
received or might with ordinary diligence have 
received therefrom together with interest on profits 
but shall not include profits due to improvements 
made by the person in wrongful possession. 3 In 
determining mesne profits, the Court decides on the 
evidence on the compensation awardable for a 

wrongful action and exercises a judicial discretion. 4 

^ \ • 

1. Sajaraddi v. Durga Prasad, (1912) 10 O.L.J. 83=16 I. C. 
9G6 ; Darsan v. Bhawani Kocr , (1913) 17 C.W.N. 984 = 14 I.C. 974. 

2. Bhaioanco v. Mohun Sahoo, (1869) 1 N.W.P. 273, 

3. 0. P. C., S. 2, cl. 2. Shambhu Chandra v. Satish Chandra. 
(1921) 25 C.W.N. 869. 

4. Grish Chundcr v. Uhoshi, (1900)27 Cal. 951: Suria v. Reid 

(1902) 29 Cal. 622. ’ 
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A trespasser is liable for mesne profits only 
from the date on which he entered into wrongful 
possession. Therefore a person who enters into 
possession on an assignment from a trespasser is 
liable for mesne profits only from the date on which 
he himself took possession and not from the date 
on which his assignor originally got possession. 1 
The liability for mesne profits will continue till 
actual delivery. The mere filing of a petition 
by the defendant stating that the plaintiff might 
take possession of the land without any notice given 
to the plaintiff is not tantamount to delivery of 
possession. 2 When a person is entitled to restitution 
of property, he is entitled to mesne profits or com¬ 
pensation for loss of enjoyment under Section 144 • 
and the Court will not in the interests of justice be 
astute to force the parties to a separate suit merely 
to allow the question of limitation to be raised. 
When therefore restitution of property happens to 
be granted several years after dispossession, the Court 
must grant mesne profits also by way of restitution, 
for if the party is driven to a suit, a plea of limitation 
may plausibly be urged for recovery of profits beyond 
three years before the institution of the suit. 3 
Where after the judgment of the Privy Council 
the judgment-debtors gave notice directly to the 
decree-holder relinquishing the coal-mine and on re¬ 
ceipt of the notice, the latter did not say that he could 

1. Damodar Narain v. S. A. Miller, (1921) 6 Pat. L. J. 166 = 

61 I.C. 753. 

2. Malladi Rama Somayajulu v. Brtmdavanam Paramayya, 
(1911) 2 M.W.N. 258 = 12 I.C. 272. See Naina Pillay v. Arumuga, 
(1916) 2 L.W. 1129 = 31 I.C. 387. 

3. Raghn Singh v. Shew Prosad, (1912) 17 I.C. 121. But 
even in a suit such a plea may not bo tenable : see Sumo hloyet v. 
Shooslwe Mokhec, (1867) 12 M.I.A. 244 ; Dhunput v. Sarastoati, 
(1891) 19 Cal. 297 ; Holloway v. G-uneshwar, (1906) 3 C.L.J. 162 ; 
Rangayya Appa Rao v. Bubba Sriramtilu, (1904) 27 Mad. 148. 
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not accept the relinquishment unless it was sent to 
him through Court and no coal was extracted from 
the mine after that date, the decree-holder was 
nor entitled to damages in tho nature of mesne 
profits in respect of the subsequent period 1 

Where on the reversal of a decree for posses¬ 
sion, the successful appellant first applied for res¬ 
titution of the property and then within three years 
of the date of the appellate decree presented another 
application for mesne profits for the period during 
which the opponent was in possession under the 
original decree, it has held that “ Article 181 does 
not control the period during which mesne profits 
can be allowed to accumulate and whatever the 
number of years during which the decree-holder has 
been in possession tbs defendant is entitled to be 
compensated in respect of the whole of such period, 
provided he applied within three years from the 
date on which the right to relief accrued.” 2 

As a general rule mesne profits are not what 
the party in wrongful possession did actually 
collect but what the party kept out of possession 
might have collected but for the interference. 3 

Mesne profits are not assessed on any abstract 
principle. The Court must ascertain the facts and 
the nature of the plaintiff's possession of the land 

1. Shambhu Nath v. Satish Chandra, (1921) 25 C.W.N. 3G9. 

2. Krupasindhu v. Mahanta Balabhadra, (1918) 8 Pat. L.J. 
367=47 1.0. 47 ; Tiludkdhar v. Ham Prasad, (1921) 62 I.C. 26. 

3. TUuokchand v. Soudaminec, (1875) 23 W. R. 108 ; Bishcs- 
surce v. Mohun Chvnder, (1870) 6 W. R. Mis. 85 ; Dcsilva v. 

V 1868 ^ 9 W R ' 374 1 Er f 00, ' iss <* v. Alt. liukeeboonissa, (1868) 
9 W.R. 457 ; Promothonalh v. Triyoora Soondurcc , (1868) 10 YV R 
463 ; QoorooAdyal v. Baboo Oopal , (1876) 24 W.R. 271 ; Thokoor 
das-v. Nabin Cristo, (1874) 24 W. R. 125 ; Maharaja of Visia- 
nagaramv. Alamshah, (1912) 9 A. L. 774 = 16 1.0. 176. Seo 
also Anuhul Chundra v. Nabin Chandra, (1912) 15 I.C. 1, 
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before ouster and then determine the principle appli¬ 
cable to the particular case. 1 * Mesne profits may 
also be assessed with reference to what the wrong¬ 
doer received or might with ordinary diligence have 
realised and not with reference to what the rightful 
owner was receiving before wrongful eviction. 3 It 
is the right of the true owner to recover all 
profits of the land and not merely the amounts 
actually realised during the period of exclusion. 
If the trespasser had chosen to remit rents or 
neglected to collect them, so that the rent cannot be 
recovered by the rightful owner after he regains 
possession, he cannot by such conduct lessen his 
liability. 8 

Where a party claiming mesne-profits is a 
person who is himself an actual cultivator and not 
merely one who receives rent, he is entitled to 
recover all profits of the land. 4 * * * But where land is 
enjoyed by letting, mesne-profits must be award¬ 
ed on the basis of reasonable rent realisable during 

1. Surja Per shad v. Reid, (1902) 6 0. W. N. 409 ; Lalljco v. 
Walker, (1902) 6 C. \V. N. 732 ; Chardon v. Ajcet Singh, (1869) 12 
W. R. 52. 

*• 2. Bircssur v. Baroda Prosad, (1911) 15C.W.N. 825 = 11 I.C. 
504 ; Kaminikumar v. Krishna Chandra, (1911) 16 C.L.J. 93=10 
I.O. 12; Dalglcish v. Babu Nandan Misra, (1917) Pat.140 = 39 
1. 0. 516 ; Tilakdhari v. Bam Prasad, (1921) 62 I. C. 25. 

3. Kallc Dcbcc v. Modlioo Soodun, (1871) 16 W. R. 171. See 
also Venkayamma Row v. Narayanaswami, (1912) 22 M. L. J. 253 

— 14 i.C. 396 ; Surya Raq v. Subbayamma Row, (1911) 21JVI. L. J. 

905=12 I. C. 3S5.' , . 

• 4. Nnrsingh v.~ John Andcj-san, (1871) 16 W.R..21 ; Slustcc .V. 
Kumlakant, (1872) 17 W.R. 'll ; Htirruak v. Srrcnibash, (1871) 

15 'W.R. 423 ; Saudamincr v- An:md Chundcr, (1S70)13 W.R. 37‘{ 

Watson v. Pyari Lai, (1871) .7 13 L R. 175 ; Gcoroo Dyal v. Baboo 
'Gt.pal,. (1875) 24 W. R. 171 ; Laljec v. WallMr, (1902) 6 C. W. N. 
732. Siio howdver ftladkub Chundcr V.- Raradhun~ (l&70) 14 W. R. 

294 . ‘ • 
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the period of unlawful occupation. 1 The wrong-doer 
cannot be heard to say that the owner would 
not -realise as much as he himself did, but when 
he had obtained extraordinary profits by the 
expenditure of capital, due allowance should be 
made for such expenditure as was incurred in obr 
taining 'tfi^'ftfbfifes. 2 The ordinary rule is that 
the plaintiff should-get tb6 value of the produce 
which the property trespassed upon was capable of 
yielding at the time after allowing the defendants a 
deduction for the charges and expenses properly 
incurred by them with regard to such property. 8 
But when the trespass is altogether tortuous and 
malicious it is not imperative on the Court, in 
estimating mesne profits, to allow even such charges 
as would ordinarily but voluntarily be incurred by 
the owner. The Court has a discretion, regulated 
by the conduct of the trespasser. 4 Value of timber 
cut and used must be included. 5 


J. Raghunandan Jha v. Jalpa Pattap, (1899) 8 C.W.N. 748 ; 
LaUjee v. Walker, (1902) 6 C.W.N. 732 ; Baboo Purmcssuree v. 
Narain, (1867) 7 W. R. 78 ; Rani Astncd Koocr v. Maharan* 
Indurjeet, (18681 9 W.R. 445 P. B. ; Desilva v. Syud Teharance, 
(1868) 9 W.R. 374 ; Promothonath v. Tripoor a Soondurec, (1868) 

10 W.R. 463 ; Tripoora Soondurce v. Goomar Pramothonath, (1869) 

11 W. R. 533 ; Madhub Ghundtr y. Bar dun, (1870) 14 W.R. 294 ;• 
Chardon v. Ajeei Singh, (1869) 12 W. R. 52 ; Thakoor Doss v. 
Nobin Kristo, (1870) 22 W.R. 126 ; Seth Dhanaraj y. Lalu, (1893) 
8 C.P.L.R. 58 ; Ganga Prasad y. Gajadhar, (1879) 2 All. 651. S 09 
Grish Chunder V. Soohi Sikharesliwar, (1900) 27 Cal. 951. 

2. Sreenath y. Nobin Chundar, (1868) 9 W.R. 473. 

3. See Lachmi Narain y. Mazhar Abbas, (1908) 85 Cal. 1000 ; 
Damodar Narain v. S. A. Miller, (1921) 1 Pat. L. J. 166-61 I. C, 
753, 

4. Abdul v. Rajaram, (1901) 23 AlU 252, on appeal from (1900). 
22 All. 262 and dissenting from Shitab v. Ajudhia, (1887) 10 All. 
i 8 . See also Altaf Ali v. Lalji, (1878) 1 All. 518 F.B.; Dungar 
Jairam, (1902) 24 All. 376. 

5 . Bumeead v. Suddseeb, (1865) 2 W. R. Ills. 50. See also 
Baltoantrao v. padruddin, (1888) 13 Bom. 485. 
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Mesne profits can only be ascertained after 
making deductions, from the gross earnings, of all 
such payments made by the defendent as the plain¬ 
tiff would have been bound to make, if he had been 
in possession. 1 Public taxes are excluded. 2 So are 
expenses incurred in cultivation and 'harvesting.* 
Costs of collection are generally allowed, 1 * but in 
one case expenses incurred in obtaining decrees for 
rent against tenants were not allowed.' Lands of 
such a nature as would under ordinary circum¬ 
stances yield no profit and which the wrong-doeB is 
not shown to have had opportunities for disposing 
of for a profit must be excluded in assessing 

profits." When mesne profits are claimed in res-. 

• 

pect of endowed land, expenses actually Incurred by 
the defendant for the worship of the idols should be 
deducted.^ 

Mesne profits include interest on mesne profits 
and interest is to be calculated from the date when 
each instalment of profits is due. 8 Ordinarily, simple 
interest at 6 per cent, is allowed but the Count 

1. Kachar v. Oghadbhai, (1892) 17 Bom. 35. 

2. Surya Rao v. Raja Ravu Svbbayamma Row , (1911) 21 
M.L.J. 965 = 12 I.C. 385; Kaohar v. Oghadbhai , (1893) 17 Bom. 35; 
Dakinna v. Sarada , (1694) 21 Cal. 142 P.C, 

3. Sankara v. Venkatratnam * (1913) 24 M.L.J. 30=18 I.C. 

615 ; Daldeo v. Ram Ekbal , (1919) 4 Pat. L.J. 301 = 5 747, 

4. AltaJ Ali v. Lalji , (1878) 1 All. 518 F.B. ; Bcsunessoreo v. 
Tarasoondercc, 1 Hay. 577; Dinobundhoow Keshub Chuttdcr, (1865) 

3 W.R. Mis. 25 ; Girish C hundcr v. Slioshi , (1900) 27 Cal. 951 P.C.; 
but see Sankara v. Vctikatratnam , (1913) 24 M.L.J. 30 = 18 I.C. 615. 

5. Sharfuddin v. Fatcliyab , (1898) 20 AIK 208. See Abdul 
Gafur v. Rajaram , (1901) 23 All. 252. 

6. Rccliarayn v. Brojonath , (1868) 9 W.R. 367. 

7 # Thakoordas v. Shoshce Bhushan , (1872) 17 W.R. 208. 

8. Karj>at Singh v. Hargayan, (1903) 25 All. 275; Lvckhy 
Narain v. Kally Puddo % (1879) 4 Cal. 882; Grish Chundcr v. 
SJioshi , (1900) 27 Cal. 951 P.C.; HvrroDoorga v. Makarani Shurrat 
Soondcrcy , (1878) 3 C.L.R. 517 ; Waked y. Mt. Jumaye, (1873) 19 
W.R. 87. Bee also Brojendro v. Madhubh , (18S7) 8 Cal. 343. 
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may reduce it at its discretion. 1 Similarly the Court 
has power to order costs, 2 to order interest on mesne 
profits 8 and costs 4 and to order interest generally on 
sums directed in restitution. 5 Tbe sum repaid on 
restitution must be repaid with interest at 6 per cent, 
per annum from the date of withdrawal to the date 
of repayment.* 

Except where the statute makes £K obligatory, 
the Court has discretion to award interest or not 7 
and under Section 144 the Court shall in its discretion 
award such interest as it chooses and the fact that 
the principal only is secured by the bond does not 
affect the liability of the decree-holder to pay interest 
in accordance with that section. s When the Govern- 

1. Lakshmi Venkayamma v. Narayauasavii, (1012) 22 M.L.J, 
253=14 1.0. 396. See as to Bank rate, Vtnkatadri Appa Rao v. 
Parthasarathy Appa Rao, (1921) 44 Mad. 570 P. C. 

2. Kedarnath v. Daya Moyec, (1893) 20 W.R. 49; Shahzada 
v. TFaffeins, (1896) P.R. 49; Lala Jsharimal v. Umrao, (1920) 64 
1.0. 816. 

3. Joy Karun v. Asmudh, (1866) 5 W.R. 125. 

4. Kedarnath v. Daya ifoyec, (1893) 20 W.R. 49; Ram Sahai 
V. Rank oj Bengal, (1886) 8 All. 262 ; lndar Bikram v. Chandriko, 
(1917) 2C O.O. 327 = 43 I.C. 337; Gokul Prasad v. Ram Devi, (1921) 
19 A. L. J. 771=63 1.0.313; Kiran Chandra v. Shyamapada, 
(1921) 631.0. 709. 

6. Wooma Soonderce v. Guru Pcrshad, (1871) 15 W.R. 74 ; 
Bamida v. Rhudun, (1883) 20 W.R. 238; Kedarnath v. Daya Moyec 
(1893) 20 W.R. 49 ; Ayyavayyar v. Shastram Ayyar, (1896) 9 Mad 
606 ; Arunachellan y. Arunachellan, (1891) 16 Mad. 203; Alagappa 
v. Muthukumara, (1918) 41 Mad. 316 ; Jaswant v. Dip Singh, 
(1884) 7 All. 432 ; Ram Sahai v. Rank oj Bengal, (1886) 8 All. 
262; Mulchand v. Mukta Prasad, (1887) 10 All. 83 ; Phul Cliand 
v. Shankar, (1998) 20 All. 430 ; Eardat v. Izathunnissa, (1999) 21 
All. J ; Gokul Prasad v. Ram Devi, (1921) 19 A. L. J. 771=68 I.C. 
513 i Collector of Ahtnedabad v. Lavji, (1911) 85 Bom. 255. 

6. Ashutosh v. TJpindra, (1916) 20 O.W.N. 564 = 38 I.C. 17. 

7. Collector of Ahmcdabad v. Lalji, (1911) 85 Bom. 255. 

8. Bhaghvan v. Ummatal Easmani, (1896) 18 All. 262; Abdul 
Wahab ». Ghulam Rasal, (1892) P.R 111. For a converse case, see 
Ishur Das y. KojiRam, (1888) IQ All. 834 ; Balmukund v. Pancham, 
(1888) 10 All. 400. 
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ment deposited the amount awarded as compensa¬ 
tion to a claimant under the Land Acquisition Act 
1894 and on appeal the amount was decreased, the 
Government was held entitled to restitution of the 
excess enjoyed by the claimant with interest on it. 1 
Where a fund in Court was the subject-matter ot 
litigation between two parties and the defendant 
drew the money on an undertaking to pay it back 
if the plaintiff was successful, the Court can 
under its inherent power not only direct the de¬ 
fendant to pay the money back Into Court, but to 
order payment of interest on it, though the case 
is not'strictly within the scope of Section 144. 2 So 
where under a decree for pre-emption conditional 
on payment of money the plaintiff paid the money 
and the defendants drew it from Court the plaintiff 
was on reversal of the decree entitled to a repay¬ 
ment of the sum with interest until repayment and 
not merely up to the date of reversal of the decree. 8 


Compensation 
may bo 
awarded in 
restitution. 


If the damage done during the period of wrong¬ 
ful dispossession cannot be repaired in specie, the 
Court can award compensation instead. 4 When a 
sale is set aside on the ground of fraud between the 
decree-holder and the auction-purchaser it was held 
that on an application by the judgment-debtor to 
the executing Court for mesne profits from the 
auction-purchaser during the period of dispossession, 
the Court has jurisdiction under Section 151 to 
grant the application as the auction-purchaser is 
guilty of an abuse of the process of the Court and 


1. Collector of Ahmedabad v. Lalji , (1911) 35 Bom. 255, 

2. ludra Chand v. A. EL Forbes , (1917) 2 Pat. L..J. 148*= 99 


PC. 22, 

3. Alagappa v. Muthuhumara , (1918) 41 Mad. 31G. 

4, Dulject v. Rewat , (1874) 22 W.R. 435; Ayyavayyar v. 
Shastramayyar , (1886) 9 Mad. 506. 
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order compensation instead of mesne-profits, for the 
nse of the latter term is incorrect, so long as the 
sale was not void and the purchaser could not be 
deemed to have been in wrongful possession. 1 Where 
on a decree for the recovery of timber and damagesj 
the plaintiff sold the timber and the decree was 
upset on appeal, the defendant made an application 
for the restitution of timber or to recover Bs. 13325 
as damages, the Court had the power to award suit¬ 
able compensation for the loss of the timber and 
that power was not lost by the circumstance that 
the value of the damages claimed exceeded the 
pecuniary jurisdiction for the Court's original cog¬ 
nisance- 2 Similarly in a suit for recovery of joint 
possession of a well the plaintiff succeeded in the 
first Court, but failed on appeal* and on the restora¬ 
tion of the appellate decree by the High Court on 
second appeal, he applied for compensation by way 
of restitution for the loss of the joint enjoyment of 
the water during the period during which he was 
deprived of it by virtue of the first appellate decree, 
it was held that the application was clearly within 
the scope of Section 144. 8 Likewise where a decree 
did not expressly direct an adjustment of account in 
the terms of Section 501 C. P. Code 1882, (now 
O* 39, r. 9), such adjustment can be ordered in exe¬ 
cution, if it be shown from the nature of the decree, 
that it could and should have contained an order to 
that effect and is imperfect without it. 4 



’ 1* ' dmeeruntlcssa v. Earimunnessa , (1914) 18 C.W.N. 1299= 
22i.d. 839. See also Raghu Singh v. Shew Prasad, (1912) 16 
C.L-J. 135=17 I.C. 12L; Beni Madho v. Pransitigh, (1912) 15 
CX.J. 187 = 14 1.0. 456.. * 1 ' ° 


2^ Balwantrao v. Sadruddin, (1SS7) 13 Bom. 485. . 

J “’ Jat 8 ^ 9]l V ‘ 'f jakadu Dhansing^ (191S) 43 


4. Radhey v. Maiigai, (1902) G O.W.N. 710. 


Successive 

applications. 


O. *2, r. 2 not 
applicable. 


Appeal. 
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Successive applications can be made for resti¬ 
tution. 1 

Where on the application for restitution, the 
Court directed delivery of actual possession under 
Order 21 rule 35 and the applicant accepted such 
delivery as satisfying his claim, a subsequent appli¬ 
cation made for execution in restitution was rejected, 
as the final order of the Court on the previous 
application could not be treated as a nullity and 
the second application was barred as the process of 
delivery issued on the order passed already had been 
carried out. 2 

The provisions of Order 2 rule 2 of the C.P. 
Code do not govern applications for restitution. 
Where the previous application was for restitution 
of a sum of money recovered in execution and a 
subsequent application is for interest on it, the latter 
application is not barred. 3 Similarly when the first 
application was made for possession, a second 
application for profits is not barred. 4 

An application for restitution under Section 
144 of the C. P. Code is neither a suit nor a proceed¬ 
ing in execution. It is a miscellaneous matter to 
which the rules relating to execution-proceedings 
do in substance apply. An order under that section 
comes within Section 47 (1) of the Code 6 but to be 

J. Santasundaram v. CliokJcalingam, (1917) 40 Mad. 780. 

*2. C ho haling a v. Gopala Thalhachariar, (1916) 32 I.C. 46. 

3. Somasundaram v. Chohkalingam t (1917) 40 Mad. 780 ; 
flalasubramania v. Swarnammal, (1915) 38 Mad. 199. See also 
Ghulani Mohotncd v. Tjcd Chand, (19.19) 13 S.L.R. 153 = 53 l.C. 
552; Radh'i v. Salchu, (1920) 54 t.C. 664 ; Krupasindhu v. Maliailta 
Dalbhadra, (1918) 3 l’at. LJ 267 = 47 I.O. 47. 

4 . Krupasindhu v. Mahanta Balabliadra, (1918) 3 Pat. L.J. 
357=47 I C. 47 ; Ridha v. Saklm, (1920) 54 l.C. 664. 

5 . Mculan Mohfln v. Nagcndranath, (1917) 21 C.W.N. 544=39 
l.C. 640 ; Nuzhat-ud-doiola v. Diband, (1913) 16 O. C. 225 = 21 1. C. 
670. 
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appealable as a decree under Section 2 it must be a 
decision on the merits of the application and not on 
a matter, incidental or collateral to the application. 1 
An auction-purchaser is the representative of the 
decree-holder. An appeal therefore lies at his 
instance against an order for restitution passed 
under Section 144. 2 

Where a Court purports to deal with an appli¬ 
cation under Section 144, though the section does 
not apply, an appeal lies from the order. 3 The 
court-fee on memoranda of appeal from an order 
under that section is Rs. 2- 4 

Under the Code of 1882, an application for res- Limitation, 
titution was a motion in execution and was for pur¬ 
poses of limitation a proceeding in execution govern¬ 
ed by Article 179 of the Limitation Act of 1877. 5 


Under the present Code likewise, the same view 
has been taken by the High Court of Madras. 
An application for restitution is in the nature 
of an application in execution of decree under which 


the applicant was originally deprived of property ir 
his possession, so that Section 47 of the Code com- 
prises all cases of restitutio n as well. 6 The words 

!• Ramchand v. Sham Fcrshad, (1913) P.R. 110 = 22 I C 857 
See page SO, it-gyra. 


2. Arthanari v. Nagoji, (1912) M.W.N. 513 = 14 I.C. 886. 

3. Dinonalh v. Jog ( ndranalh, (1915) 19 C.W.N. 1107 = 26 1.0. 


Madras' 


4. Ibid. See Gov. of India Notification No. 650 dated 10-9-1889 

5. Nandram v. Sitaram, (1880) 8 All. 545; Vcnkayya v 

i 1897) 20 Mad> 4J8 ‘ Bufc contra Harish v. ChLlra 

JW°T 113 £ 178) ; K " r, W fl v- Saduiva, (1880) 10 Mad. ccj 

Jeddi Subrayx v. liamrav, (1697) :!2 Bom. 998 ; Parag Narain v 
Kamakhta Singh, (1907) 81 All. 557 P.C. 

6. Somasvndaram v. Chohhalingam, ( 1917 ) 40 Mad 780 

2 5 ; c 1l m pa s c 7;;t “r" v - 

Sde f , Z ^ l ° dCCreeS *»*■«*« the old 

uxie. M-uIatt Alohail v. Nagmdro ,(1917) 21 C W N n^ — QOTr. 

640 ; Gaiujadhar v. Lachman, (1910) 11 C.L.J. 641*6 I.C. 125'. ’ 
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‘ an application for execution of a decree ’ in 
Article 182 of the Limitation Act, 1908 means an 
application to enforce the decree and in the case 
of an application for restitution on the reversal of 
a decree, the legal obligation arising from the appel¬ 
late decree itself is sought to be enforced, not an 
independent obligation. 1 So an application for 
restitution is an application for execution of a de¬ 
cree and falls under Article 182, and not Article 
181 of the Limitation Act, 1908. 2 

The view taken in Bombay seems to be yet 
uncertain. In Kurgodigouda v. Ningangouda? “ the 
Court of appeal reversed the original decree for 
possession in respect of two survey-fields in 1903 
and the appellant who was then a minor made 
an application for restitution in 1914 of the two 
survey-fields under Section 144 two years after 
he came of age- Scott C. J. said “ Now an 
application for restitution according to the provi¬ 
sions of Section 144 of the Code is to be made to 
the Court of the first instance whose decree is varied 
or reversed and in that respect it differs from an 
application for execution under Part II of the Code, 
section 38 of which provides that ‘ a decree may be 
executed either by the Court which passed it or by 
the Court to which it is sent for execution.’ Never¬ 
theless it appears to us that an order made under 
Section 144 is an order in execution of a decree 
of the appellate Court. The section provides ‘ the 
Court may make any order including orders for 
a refund of costs and for the payment of interest, 
damages, compensation and mesne pro fits which . 

1. Unilamalai v. Mathan r (15)17) 33 M.L.J. 413 = 42 I C. 530. 

2. Gni>al\. Manavikraman, (1912)22 M.L.J. 146 = 13 I.C. 
179; Somasutularain v. Choklcalingam, (1917) 40 Mad. 780. 

3. (1917) 41 Bom. 625. 
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are properly consequential on such variation or 
reversal ’ and it is made clear by the second clause 
of the section that the relief allowed as in execution 
matters can only be allowed by application under 
the Code and not by a separate suit.” The Court 
treated the application for restitution as an appli¬ 
cation for execution and excluding the period of 
minority in computation held the application was 
within Article 182 of the Indian Limitation Act. 
This decision would have beeo by itself quite conclu¬ 
sive but some uncertainty was caused in the matter 
by the later case Shivbai v. Yesoo. 1 In execution of an 
ex parte decree passed in 1908, the defendant’s house 
was sold and purchased by the plaintiff in 1910. 
The ex parte decree was subsequently set aside and 
the defendant applied for setting aside the sale. 
Hayward J. said ” there was some argument as to 
the particular rule under which such an order could 
be made. It seemed to me that 'the order must be 
held to be made, as decided in that subsequent ob¬ 
jection by the first appellate Court, under Section 47 
of the Civil Procedure Code and if any further 
authority for such an order should be required, then 
it seems to me that a reference could be made either 
to Section 144 or Section 151 of the Civil Procedure 
Code. It has been urged that the former section 
does not cover a case in which an ex parte decree 
has been set aside. But it seems to me that the 
words used are sufficiently wide to cover even such 
a case though the use of the words ‘ varied or rever¬ 
sed ’ would appear at first sight to have had pri¬ 
marily in view proceedings in appeal. But however 
that may be, the case would in my opinion un¬ 
doubtedly be covered by Section 151 of the Civil 


1 . (1919) 43 Bom, 235, 
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Procedure Code. There can be no real doubt in such 
a case as to there being a second appeal because the 
proceedings were as already stated under section 
47 to which it has merely becomo necessary by 
reference to apply the provisions of Section 244 or 
151 of Civil Procedure Code. It was also suggested 
that the appeal ought to be regarded as time-barred 
under Article 106. But that article appears to be 
hardly applicable to the facts of this particular 
case- The cause of action accrued upon setting 
aside tho ex parte decree in 1914 and taking 
that as the date from which limitation ran, the 
appeal would clearly be in time under the provisions 
of Article 181 of the Limitation Act.” The 
learned judge appears uncertain at every step 
of his reasoning and in the absence of any 
reference to the decision in Kargodigouda’s case 
that Article 182 applies to application under Section 
144, it may not be possible to take the opinion 
seriously, except to the extent that in the particular 
case before the Court, of an application for setting 
aside a sale on the reversal of an ex parte decree 
Article 181 applies. The only probable reconciliation 
would be that where restitution is claimed in conse¬ 
quence of a reversal by the order of a Court of appeal 
Article 182 would be applicable and when relief has 
to be granted under Section 47 by virtue of inherent 
powers, Article 181 would apply. In Hamidalli v. 
Ahmedalli, 1 however, this case was not referred to 
and Kurgodigouda's case was quietly followed with 
the result that in Bombay an order under Section 144 
C. P- Code is an order in execution of the decree 
and is governed by Article 182. 


1. (1921) 45 Bom. 1137 ; Madlmsudan v. Birai Lai, (1921) 01 
I. C. 856. 
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According to Allahabad, Calcutta, and 
Lahore High Courts an application for restitution 
is not an application for execution and is governed 
by Article 1 S 1 and will be in time if made within 
3 years of the date of the appellate decree . 1 
In Patna this view was formerly held, but it has 
been overruled by the Full Bench, which approves 
of the view in Madras . 2 It is possible that a 
second application for restitution, though made 
beyond the time limited, may be in time, if it is 
only a continuation of an earlier application 
which was in accordance with law . 3 

1. Faslur Rahman v, Abdul Samad, (1926) Cal. 981 = 92 I. C. 

960 ; Ramchand v. Sham Parshad, (1924)P.L.R. 117 = 22 I.C, 851; 
Ram Singh v. Sham Par shad, (1913) P.R. 37 = 14 1.0. 301 ; Asha 
Bibiv. Nuruddin, (1915) 8 Bur. L. T. 165=30 I.C. 680; Radha v. 
Sakhu, (1920) 54 I.C. 664. Saroj Bhushan v. Debendranath, 
(1931) 85 C. W. N. 129 b ; Chandika Singh v. Bilhal Das, (1931) 
Oudh 61=130 I.C. 78; Parmcshwar'v. Sitla Din, (1934) All. 626 
F. B. 8 ee Mt Karam Bibi v. Mchr Ali, (1933) Lah. 876=144 I.C. 
553; Naraindas v. Bhagvati Prasad, (1934) All. 465 = 151 I.C. 756 
(niesne profits.) > • • 

2. Bhatutath v. Kcdarnath, (1984) 13 Part. 411 ; Lokenath v. 
Mahabir , (1934) Pat. 646= 152 I.C. 944. See also Muthukaruppa v. 
Annamalai, (1938) 11 Rang. 275 ; Muniah v. Oangamma, (1931) 
M. W. N. 1006. 

8- Hanijunissa v. Ohuni Lai, (1921) 19 A.L.J. 549=63 I.C. 
184. . . , . 


** * ) ' » t - ’ i • .» , • * J I ; I J • . 
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Stay of 
excutiou 
temporary or 
perpetual. 


CHAPTER IX 

Stay of execution 

Stay of execution temporary or perpetual—Classes of stay- Aspects 
of stay—Temporary injunction—When injanotion may bo grafted 
—When injucotion may not be granted—Powers of Chartered 
High Courts—Stay pending cross-suit—Stay pending defenoe in 
Bummary suits on negotiable instruments—Stay pending applica¬ 
tion in insolvency—Stay by Court executing transmitted decree— 
Stay pending appeal—Stay before appeal—Stay pending appeal to 
King in Council-Stay of sale—Courts which can grant stay— 
Appellate Court must have seizin of appeal—Appeal mu9t be from 
decree—Interim stay—Conditions for stay—Sufficient cause must 
be shown—Security must be furnished—Costs—When stay cannot 
be ordered—Appeal—Operation of order of stay—Op oration of order 
of injunction—Inherent powers of stay—Stay under the Court of 
Wards Acts—Stay under Insolvency Acts—Effect of discharge— 
Stay nnder the Indian Companies Act -Moratory laws—Indian 
Soldiers (Litigations) Act. 

Subject to any limitations directed therein, a 
decree becomes executable as soon as it is passed 
and the successful party is not bound to wait to 
realise the fruits of his decree until the period 
allowed for appeal is past, 1 and when once the 
time for appeal has expired, the Court cannot 
refuse execution. 3 But the course of execution 
rpay be stopped by various causes either tempo¬ 
rarily or perpetually. In the case of a temporary 
restriction, execution is suspended for a time and 
the right revives at the end of such period. In 
the case of a perpetual restriction, the right to 
execute is practically extinguished and the judg¬ 
ment ceases to be operative and enforceable. 

1. Deputy Colleotor, Santal Pargunnas v, Binode Bam, 
(1866) 5 W. R. Mis. 63. 

2. Ishan Chundor v. Ashanuliah, (1884) 10 Cal. 817. See 
Srinivasa Prasad v. Keslio Prasad, (1911) 38 Cal. 764. 
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“ Stay of execution,” says Freeman, “ may be Classes of 
regarded as of three classes ; first, those which are sfcay * 
ordered by the Court in which the judgment was 
rendered, but not as the result of any appellate 
proceedings and which proceed on the ground 
that for some cause the execution of the judg¬ 
ment ought to be postponed to some subsequent 
date or perhaps ought not to take place at all ; 
second, those which are a consequence of or attend 
appellate proceedings ; or third, those which result 
from statutes granting the judgment-debtor a further 
time in which to satisfy the judgment upon his 
giving certain security therefor.” 1 The law of 
British India embraces instances of these three 
classes of stay of execution. 

Stay of execution may be viewed in different Aspects of 
aspects. The source of the order of stay may be stay ’ 
the Court that tries a cognate action or a cross¬ 
claim, or the Court that passed the decree, or the 
Court that executes the decree, or the Court of 
appeal. The jurisdiction to grant a stay may be 
conferred on Courts by the Civil Procedure Code or 
may inhere in them apart from statute to meet the 
ends of justice* The form of the order of stay may 
be a suspension of execution or an injunction. The 
incidence of the order of stay may be the Court 
executing the decree or the person seeking to 
execute the decree. The advent of the stay may be 
due to an express order of a Court or may result 
from the provisions of a statute. 

. Execution of a decree may be stayed tempo- Temporary 
rarily in consequence of an injunction granted on in i uncti0Q - 
an interlocutory application. The Code of Civil 
Procedure provides as follows :— 

1* Freeman on Executions, I. 116. ~ — 1 
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When 
injunction 
may be 
granted. 


“ Where in aDy suit it is proved by affidavit or 
otherwise :—(a) that any property in dispute in a 
suit is io danger of being wasted, damaged or alie¬ 
nated by any party to the suit or wrongfully sold in 
execution of a decree, or (6) that the defendant 
threatens, or intends, to remove, or dispose of his 
property with a view to defraud his creditors, the 
Court may by order grant a temporary injunction 
to restrain such act, or make such other order for 
the purpose of staying and preventing the wasting, 
damaging, alienation, sale, removal or disposition of 
the property as the Court thinks fit, until the dis¬ 
posal of the suit or until further orders.” 1 “ The 
Court shall in all casesj except where it appears that 
the object of granting the injunction would be 
defeated by the delay, before granting an injunc¬ 
tion, direct notice of the application for the same to 
be given to the opposite party.” 2 “ Any order for 
an injunction may be discharged, or varied, or set 
aside by the Court, on application made thereto by 
any party dissatisfied with such order.” 3 “ An 
injunction directed to a corporation is binding not 
only on the corporation itself, but also on all 
members and officers of the corporation whose 
personal action it seeks to restrain.” 1 

By using the words “ wrongfully sold in execu¬ 
tion of a decree” it is the intention of the Legisla- 
ture that an injunction may be granted when pro¬ 
perty, which a person claims to be his, is in danger 
of being sold in execution of a decree against another 
person or even against himself. 5 When A sues for 

1. C. P. C.'. O. 35, r. 1 (=014 Cole, s. 492). 

2. Ibid. r. 3 ( = 01d Code, s. 494). 

3 Ibid. r. 4 (= Old Code, s. 49G). 

4. Ibid. r. 5 (=014 Code, s. 495. 

5 . Abdulla Khan v. Banks, (1910) 33 All. 79 F.B., overruling 
In the matter oj the petition of Chando Bibi , (1903) 2G All. 311> 
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a declaration of his title to a property which B seeks 
to sell as the property of his own judgment-debtor 
C, the Court has power to restrain the coming sale 
in execution of B’s decree, for “ the property in dis¬ 
pute in the suit is in danger of being wrongfully 
sold in execution of the decree” and an order grant¬ 
ed under the circumstances by an inferior Court for 
staying the execution sale will not be ultra vires 
and will be binding on the executing Court, though 
the latter may be a superior one. 1 Where the sons 
of a judgment-debtor filed a suit for a declaration 
that the property notified for sale was their joint 
family property and applied for a temporary injunc¬ 
tion to stay the sale, and the decree-holders resisted 
the application and filed an affidavit stating that 
the property in question was the absolute property 
of the judgment-debtor, it was held that the affida¬ 
vit, being one of a question of law, was not of much 
weight and that an injunction might be granted 
under the circumstances of the case. 2 * 

A prohibitory order by way of injunction can 
be issued so long as the property in dispute is in 
danger of being wrongfully sold in execution of a 
decree, but once it is sold no such order can be 
passed.' 1 A person who brings a suit under Order 
21 rule 103 of the C. P. Code after being defeated 
in an application under Order .'4 rule 99 is not 
entitled to a temporary injunction restraining the 
defendant from taking possession of the property. 4 


1. Brojetulra v. R<>p Lai, (1866) 12 Cal. 615; Amir Dulhin v. 
Administratcr-Gi tieral of Bengal, (1805) 23 Cal. 351. 

2. Narcndra Bahadur Sing v. Abdul Hag f (1914) 25 I C. 9. 

8. Dharamchand v. Mitsui Bussan Kaisha Co. f (1920) 54 

LC. 928. 

4. Chhota Lai Hirachand v. Jilha Lal> (1915) 1G Bom. L. U, 
676=27 LC. 56. 

42 
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Powers of 
Chartered 
High Courts. 


Stay pendiog 
cross-suit. 


Although a decree may have been passed by a 
Revenue Court, when it is under execution in a Civil 
Court, proceedings may be stayed by the Civil Court 
if a suit has been brought for a declaration that the 
decree was obtained by fraud or was made without 
jurisdiction and for a perpetual injunction to restrain 
the decree-holder from executing the decree. But 
if the suit is brought simply for a declaration and 
there is no prayer for a perpetual injunction then a 
temporary injunction under Order 39, rule 2 of the 
Civil Procedure Code cannot be issued. 1 

The powers of the Chartered High Courts to 
grant temporary injunctions are not limited by any 
statute and such powers can be exercised by a single 
judge sitting on the original side of a High Court. 5 * 

“ Where a suit is pending in any Court against 
the holder of a decree of such Court, on the part of 
the person against whom the decree was passed, the 
Court may, on such terms as to security or other¬ 
wise, as it thinks fit, stay execution of the decree 
until th6 pending suit has been decided." 3 A Court 
in exercising its powers of stay under this rule 
is not limited to its own decrees, but such powers 
extend to decrees passed either by a Court of 
coordinate jurisdiction or by a Court of appeal. 4 
The provisions of this rule are limited to staying 
execution of decrees and have no reference to cases 

1 . Jilal Singh v. KamaJcswari Prasad, (1912) 15 I.O. 614. 

2. Munglc Cliund v. Goyal, (1907) 34 Cal. 101 ; Rash Bchary 
v. Bhowanec Charon, (1907) 34 Cal. 97; Jumna Das v. liar char anlal, 
(1911) 39 Cal. 405. See also Maqbul v. Amir Hasan, (1914) 37 All. 
1 ; Vanicliand v. Laklunichand, (1919) 21 Bom. L.R. 955 = 53 I.C. 
395; Udcram v. Iiydcrally, (1909) 33 Bom. 4G9; Narayan v. 
Jankibai, (1915) 39 Bom. G04. 

3. C. P. C. O. 21, r. 29 (=01d Code, S. 243). 

4. Kassa Mai v.Gopi, (1888) 10 All. 3S9. But soo Mifflin v 
Buzloor, (1867) 8 W.R. 392. 
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wherein execution has already been carried out and 
the decree-holder placed in possession of the pro¬ 
perty decreed to him. 1 They likewise embrace 
only those cases where the execution-proceedings 
and the suit are pending in the same Court and 
between the same parties and have no reference to 
a case where the suit between the judgment-debtor 
and the decree-holder had been decided by the 
Court executing the decree and was pending in the 
Coart of appeal. 2 A Court has no right to restrain 
a decree-holder from executing his decree, merely 
on the possibility of the appellate Court reversing 
the decision of such Court in another suit, instituted 
by some of the judgment-debtors, relative to tbeir 
rights in the decretal property, although it had a 
right, while the questions in that suit were awaiting 
trial before it, to restrain the defendant (decree- 
holder) by an order upon him personally, from 
enforcing his decree in the former suit." An order- 
staying a sale of mortgaged property in execution 
of a decree upon a mortgage-bond executed by the 
father of the judgment-debtors, on the ground of 
the pendency of an administration-suit regarding 
the properties of the father, ought not to be made 
by the Court, in the absence of reasonable grounds 
for debarring a secured creditor to enforce bis 
security pending the administration-suit. 4 Nor can 
the Court refuse to sell property ordered to be 
sold under a decree on the ground that a stranger 
impeaches the decree as fraudulent, for the proper 
course is for th e stranger to file a suit and obtain an 

1. OJuuidin v. Fakir, (1SB5) 7 All. 73 ; Hukumchand v 

Kamalanand, (1908) 33 Cal. 937; Oricst v. McGregor, (1901) 
P.R>41, « 

2. Cooke v. Eiscba, (1874) GN.W.P. 181 . 

3. Oossain Money Puree v. Guru Persad, (18S4) 10 Cal. 14G 

4. Kristamohun v. Bama Churn, (1881) 7 Cal. 733. 
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injunction. 1 An award filed under section 11 of 
the Indian Arbitration Act is not a decree though 
enforceable as a decree as piovided by Section 15 
of that Act and its execution is therefore outside the 
scope of this rule and cannot be stayed. 2 

In summary suits on negotiable instruments, 
after decree, the Court may, under special circum¬ 
stances, set aside the decree, and if necessary stay 
or set aside execution, and may give leave to the 
defendant to appear to the summons and to defend 
the suit, if it seems reasonable to the Court so to do, 
and on such terms as the Court thinks fit. 8 

“ Where a judgment-debtor is arrested in exe¬ 
cution of a decree for the payment of montty and 
brought before the Court, the Couit shall inform 
him that he may apply to be declared an insolvent, 
and that he will be discharged if he has not commit¬ 
ted any act of bad faith regarding the subject of the 
application and if he complies with the provisions 
of the law of insolvency for the time being in force. 
Where a judgment-debtor expresses his intention to 
apply to be declared an insolvent and furnishes 
security, to the satisfaction of the Court, that he will 
within one month so apply, and that he will appear, 
when called upon, in any proceeding upon the 
application or upon the decree in execution of which 
he was arrested, the C >urt shall r elease him from 
arrest, and if he fails s ^ to apply and to appear, the 
Court may either direct the security to be realized 

1. Purshottam v. Pursliotlam , (1884) 8 Bom. 532. 

2. Tribhvvandas 9 v. Jivanchand. (1910) 35 Bern. 196. 

3. C r.C. O. 37, r. 4 (- Old Cor’e, S. 534). As to what are the 
special circumstances, see Ewing Co.,v. Gosaulas, (18C:>) 3 B.L.R. 
Ap. 7 ; Lvckmulas v. Ebrahim, (1878) 2 Bom. G44 ; Madhu Lall v. 
Woopctulranaraiu, (1896) 23 Cal. 573 ; Finn of Jamna Dos Co., 
v. A. F. Gayer, (1911) 11 I.C. 433. 
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or commit him to the civil prison in execution of 
the decree.” 1 

“ The Court to which a decree has been sent ^*^7 J° urt 
for execution shall, upon sufficient cause being ^nsmittoi 
shown, stay the execution of such decree for a 
reasonable time, to enable the judgment-debtor to 
apply to the Court by which the decree was passed, 
or to any Court having appellate jurisdiction in res¬ 
pect of the decree or the execution thereof, for an 
order to stay execution or for any other order relating 
to the decree or execution which might have been 
made by such Court of first instance or appellate 
Court if execution had been issued thereby, or if 
application for execution had been made thereto. 

Where the property or person of the judgmeDt- 
debtor has been seized under an execution, the 
Court which issued the execution may order the 
restitution of such property or the discharge of such 
person pending the result of the application. Before 
making an order to stay execution or for the resti¬ 
tution of property or the discharge of the judgment- 
debtor, the Court may require such security from, 
or impose such conditions upon, the judgment- 
debtor as it thinks fit.” 2 

The object of this rule is to prevent precipitate 
execution and to give the judgment-debtor an oppor¬ 
tunity to present his case to the Court that passed 
the decree or to .the Court of appeal. In ail cases 
where the executing Court has no jurisdiction to 
decide the objection of the judgment-debtor, a stay 
may be ordered. 3 Where the correctness or the 

1. C P.C., S. 55 (3) & (4) (=01d Code, S. 336). For Doles oil 
this section, see Chapter on Sureties prsi. 

9. O.P.O., O. 21, r. 26 (=01dCode, S. 239). 

8. Jasioda Kocr v. Land -Mortgage Bank of India, (1882) 8 
Cal. 916. 
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propriety of the order of transmission is in question, 1 
where the jurisdiction of the Court that passed the 
decree is attacked 2 or where the amount due under 
the decree is doubtful' 1 or where the decree contains 
a clerical error/ 1 the Court may adjourn the execu¬ 
tion, to enable the objecting party to get an order 
from the original or the appellate Court. 5 So if the 
jidgment-debtor desires to have an ex parte decree 
passed against him set aside, the execution must be 
stayed to give him an opportunity. 6 But where 
the execution is objected to as barred by limitation 
the executing Court has power to decide the 
objection, though it is at liberty to stay pro¬ 
ceedings and refer him to the Court that passed the 
decree. 7 Where the Court, to which a decree had 
been transferred for execution, granted time to the 
objector to make an application with reference to 
certain of his objections to the Court that passed 
the decree, and the objector instead appealed to the 
High Court against the order disposing of certain 
other objections, the High Court strongly dis¬ 
approved of the course taken by the objector and 
made him pay the costs of the appeal. 8 

“ (1) An appeal shall not operate as a stay of 
proceedings under a decree or order appealed from 9 

1. Becrchunder v. Maymana, (1880) 5 Cal. 736 ; Shib \arain 
v. Gobincl, (1875) 23 W.R. 154. 

2. Chogalal v. Trueman, (1883) 7 Bom. 481 ; Kaslurshet v. 
Rama Kanhoji, (18S5) 10 Bora. 65. 

3. Keshvb v. Jihclat, (1868) 9 W.R. 361. 

4. Charat Singh v. Klitishal Singh, (1889) P.R. 78. 

5. See Maharajah of Bobbili v. Srcc Raja Narasarafu, (19]2) « 
37 Mad. 231. 

6. Mirtoonjoy v. Cochrane , (1867) 8 W.R. 202. 

7. Srihary v. Murari, (1882) 13 Cal. 257. 

8. Jassoda Kocr v. Land Mortgage Bank of India, (1882) 8 
Cal. 910. 

9. See Kartick Chandra v. Nilmani, (1916) 20 C.W.N.6S0= 

32 1. C. 931. 
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except so far as the appellate Court may order, nor 
shall execution of decree be stayed by reason only 
of an appeal having been preferred from the decree; 
but the Appellate Court may for sufficient cause 
order stay of execution of such decree. 

“ (2) Where an application is made for stay of Stay before 
execution of an appealable decree before the expira- appeal * 
tion of the time allowed for appealing therefrom, the 
Court which passed the decree may on sufficient 
cause being shown order the execution to be stayed. 

“ (3) No order for stay of execution shall be Conditions for 
made under sub-rule (1) or sub-rule (2) unless the 8bay * 

Court making it is satisfied— 

(a) that substantial loss may result to the 
party applyng for stay of execution un¬ 
less the order is made ; 

(fc) that the application has been made with¬ 
out unreasonable delay; and 

(c) that security has been given by the appli¬ 
cant for the due performance of such 
decree or order as may ultimately be 
binding upon him. 

(4) Notwithstanding anything contained in sub¬ 
rule (2), the Court may make an ex parte order for 
stay of execution pending the hearing of the 
application.” 1 

“Where an order is made for execution of 
decree from which an appeal is pending, the Court 
which passed the decree shall, on sufficient cause 
being showh by the appellant, require security to 
be taken for the restitution of any property which 
may be or has been taken in execution of the decree 
or for the payment of the value of such property 
1. C.P.C., O. 41. r. 6 (*:Old Code, 8. 645). 
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Slay of sale. 


and for tbe due performance of the decree or order 
of the Appellate Court, or the Appellate Court may 
for like cause direct the Court which passed the 
decree to take such security. 1 

“ Where-an order has been made for the sale 
of immoveable property in execution of a decree 
and an appeal is pending from such decree, the 
sale shall, on the application of the judgment-debtor 
to the Court which made the order, be 
such terms as to giving security or otherwise 
Court thinks fit until the appeal is disposed of ; 

The stay of sale can be ordered in execution of 
any decree, the words ‘ of money’ found in the old 
Code having been now omitted. 5 The application 
for slay must be made to the Court which made 
the order for sale.' 1 The Court which passed a 
rent-decree is bound to stay the sale of immoveable 
property in execution of its decree during the pen¬ 
dency of an appeal from it even though the judgment- 
debtor is entitled to have the sale set aside on 
deposit uf the purchase-money. But the Court can 
make it a condition of the order for stay of sale that 
the money decreed should be deposited in Court in 
cash/’ An order by an inferior Court to a superior 
Court to stay the sale does not take away the juris¬ 
diction of the latter Court to sell, especially when an 

appeal lies to the superior Court from that order. 6 1 

_ _ ^^ ^ 

1. C.P.C., O. 41, r. 6 (=01d Code, S. 54G). 

2. Ibid. See Lakshmanan v. Palniappa, (1918) 41 Mad. 813. 

3. See Banku Bchary v. Syama Churn, (1897) 25 Cal. 322. 

4. Seo Kunii Lai v. Bahilram, (1904) 8 C.W.N. 391; Tribeni 
Sahu v. Bhugwat Bur, US07) 34 Cal. 1037; In r« Muradunnissa, 
(1693) 15 All. 196. 

5. Bamnath Singa v. lloya Kamlcshwar , (1911) 15 C.W.N, 

432 = 9 1.0.328. • : 

G. Dharavichand v. Mitsui Bussan Kaisha Sf Co., (1920) 54 

I.C. 928. 





TEE LAW OF EXECUTION 


337 


In appeals to the Privy Council, “the Court stay pending 
may if it thinks fit on special cause shown by any p^ 1 *° 
party interested in the suit, or otherwise appearing Council, 
to the Court, stay the execution of the decree appeal¬ 
ed from, taking such security from the appellant 
as the Court thinks fit for the due performance of 
the decree appealed from or of any order which His 
Majesty in Council may make on the appeal. 1 
Where at any time during the pendency of the 
appeal the security furnished by either party appears 
inadequate, the Court may, on the • application of 
the other party, require further security. In default 
of such further security being furnished as required 
by the Court: (a) if the original security was 
furnished by the appellant, the Court may, on the 
application of the respondent, execute the decree 
appealed from as if the appellant had furnished no 
such security ; (6) if the original security was fur¬ 
nished by the respondent, the Court, shall, so far as 
may be practicable, stay the further execution of the 
decree, and • restore the parties to the position in 
which they respectively were when the security 
which appears inadequate was furnished, or give 
such direction respecting the subject-matter of the 
appeal as it think fit.” 2 


In cases where an appeal is allowed, the Court Courte which 
that passed the decree 8 before the appeal is prefer- 
red and the Court of appeal 4 after the appeal is 

1. o. P. G„ O. 45, r. 13 (2) (c) = (01d Code, a 608). 

2. Ibid. r. 14 ( = 01d Cole, 6. 609). 

. 8 - Bar .[ mo I 0872) I? W. R. 341. See also Fammtirf. 

dowlah v. Alt > (1894) 21 Cal. 561 ; Satyashanktr v. Maharaj 

MO?L.' J? 810= 33 10'685 ®" Bm,Swari (10181 

sps?. c &t s - 5*s 

motley of tJie petition of Ali.rad-vn-nissa, (1898) 15 All 196 • 

jSfti SrifSB* ( a 1904) 8 w - *V&&; 

43 
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preferred, can stay execution for sufficient cause. 
The Privy Council does not as a rule, when grant¬ 
ing leave to appeal, stay execution except under 
very special circumstances 1 but leaves the appellant 
to apply in India. 2 The High Court can stay exe¬ 
cution of a decree pending the disposal of an appli¬ 
cation made to the Privy Council for special leave 3 
and after special leave has been granted pending 
the disposal of the appeal. 4 A stay of execution 
can according to the Bombay High Court, 5 and 
cannot according to the Calcutta High Court, 6 be 
granted before the admission of the appeal to King 
in Council under Order 4 5 , rule 8. 

Befo>e it can order stay of execution the appel¬ 
late Court must have acquired seizin of the original 
suit or the execution-proceedings. 7 Such seizin is ac¬ 
quired, when an appeal is preferred to it against the 
decree, or against the order of the Court of the first 
instance refusing a stay, 8 provided that the Court 
against which the appeal is made is the Court exe¬ 
cuting the decree within the meaning of Section 47. 9 

1 . See Chatrapal v Dtcarkanatli , (1895) ‘22 Cal. 1 P.C. 

2. J.i dar Kumari v. Jai}al, (188C) 14 Cal. 290 P.C. See also 
Molush Chundtr v. Satrughan, (1900) 27 Cal. P.C. 

3. Hand Kisliore v Ram Golam, (1918) 40 Cal. 955. 

4. Nrityamoni v. Midli'..Sudan, (1911) 38 Cal 33G, overruling 
jn v DichUra, (1909) IOC. L J. 320 = 4 I. C. 452 P.C. 

5. Dame Janbai v. Sale Mahomed, (1394) 19 Bom. 10. 

G. Jarao Kumari v. Goyicha-id, (1903) 5 C. W. N. 562 ; lit re 

Burr ah d, (1871) 1 G W. R. 284. 

7. Parshotam v. H argil Lai, (192’) 43 All. 198. 

8. Barlow v. Abdool Uaji. (1872) 17 W.R. 341 ; Ghaziddin v. 
Fakir, (1834) 7 All. 73 ; Odcyadita v. Gregoon, (188G) 12 Cal 624 ; 
Musaji v. Darned inlas, (1898) 12 Bom. 279; Mahant Ishwargar v. 
Chvdasama, (1887) 12 Bom. 30; Tribmi v. Babu Bhagwat, (1907) 
34 Cal. 1037 F.B. 

9 Ramchandra v. Balmukund, (1904) G Bom. u. K. 78U , 
Parsliottam v. Hurgu Lai, (1921) 43 All. 613; Chunni Lai V 
Anantram. (1818) 25 Cal. 893 ; Chaturb’iuj v. BasdiO, (1921) 25 

0. W. N. 938. 
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An order when made by a Judge of the High Court 
is a ‘Judgment’ and is appealable under the Letters 

Patent. 1 

For the appellate Court to exercise its jurisdic¬ 
tion to stay execution, the appeal must have been 
preferred to it from the decree or from an order in 
execution amounting to a decree. 2 The appellate 
Court has no power to order a stay of-execution 
when the appeal before it is from an order appeal- 
able under Section 104, because by its definition a 
decree "shall not include any adjudication from 
which an appeal lies as an appeal from an order.” 
Where an application to set aside an ex parte decree 
under Order 9, rule 13 is rejected, and an appeal is 
preferred against the order under Order 43, rule 1 
cl. (d), it is not competent to the appellate Court to 
stay execution of the decree, there being no appeal 
preferred from the decree.'’ 

Pending the hearing of the application the 
Court may make an ex parte order for stay of exe¬ 
cution. 4 This must only be an interim order and 
it will be ordinarily unjust to pass a final order of 
stay of execution, without giving notice to the decree- 
holder of the judgment-debtor’s application. 5 The 
practice is generally to issue notice and- on a day 
fixed, to hear the decree-holder’s objections, if any, 

1. Mussamut Brij Coomarca v. Hamrick Dass, (1901) 5 C.W.N. 
791; Tuljaram v. Alagappo, (191C) 35 Mad. 1 F.B.; In the matter 
of Her ace Lhjali; (1902) 29 Cal. 286 (301). Sco contra Scshagiri v. 
Naiqab Asktir, (1903) 26 Mad. 439; Saravana v. Iiajagopala, (1903) 
17 M.b.J 569; Srctmantu Raja Yarlagadda Durga Prasada v. 
Srimant Raja Yarla-jadda Mallikharjan, (1901) 24 Mid. 868. 

3. Pasupati v. Nanda Let, (1901) 26 Cal. 784. 

3. Bhagvat v. Shco Ghtilam, (1904) 31 Cal. 1081 ; Jaimma 
Prasad v. Mangal Ram, (1916) 35 I.C. 443. 

4. O.P;C.. O. 41, r. 5 (4). 

5. Amir Hassan v. Ahmed (1686) 9 AIL 36. 
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on the need for stay, or the amount of security or 
the sufficiency of the security offered by the judg¬ 
ment-debtor. A final order made without notice 
has been held to be illegal in Bombay 1 but not so in 
Patna.' The Court which has jurisdiction to pass 
an order has equallv jurisdiction to vary or cancel 
the order, 3 in any matter following from and 
naturally and necessarily arising out of the first 
order. ! !,l<; 

Sufficient The application for stay of execution must be 

sbowu mUSt supported by an affidavit showing sufficient cause 4 

and that substantial loss may result to the party apply¬ 
ing for it unless the order is made/ But execution 
will not generally be stayed, unless it would so 
upset things that in the event of the appeal being 
unsuccessful, the original status could not be res¬ 
tored easily.' If the affidavi tis left uncontradicted, 
stay must, be granted. 7 Poverty of the respon¬ 
dent 1 ' or absence from country', without any known 
address, of a party to whom money has been 
decreed 0 are sufficient grounds for a stay. But 
mere annoyance or the fact that the day fixed for 
sale in execution is near the latest ddfy for payment 
of revenue and that the petitioner might thereby 

J. Mult in Ch'ittd v. Khar set ji , (1891) 15 Bom. 536. 

2. Mule ha 1 , id v. Tarn S Parsad $ (1919) 4 Pat. L. J. 632 = 44 

I.C. 222. r 

3. Moonshcc Ameer Ali v. Kassim Ali , (1670) 13 W.R. 403. , 

4. Multan Chanel v. Kharsetji , (1891) 15 Bom. 536. 

5. Gaikwar Sarhar v. Ghandi , (1899) 25 Bom. 243; Caikwar 
V. Katchirabhai , (1901) 3 Bom. L. R. 267 ; Hariraj v. Kira\ 
(1888) A. \V. N. 245 ; Ramanuja v. Ayyamachariar t (1912) _23 

- ^ M. L. J. 310=17 I. C. 219 ; Raiindra v. Utnrao , (1921) 61 I. 0. 

.827 ; Dhera Mai v. Hadar Shah, (1921) 2 Lab. 61. 

: ^6. Khadam Hussain v. Murael, (1912) P.W.R. 87 = 15 I.C. 187; 

BarillaPrasad v. Mah/iraja Kcshava Prasad , (1921) 61 I. C. 9 

7 . jfariduddin v. Wilayat Ali , (1868) A.W.N. 249. 

8. \\Cilson v. Churchy (1879) 11 Ch. D. 576 C.A, m 

9 IU ^Falconar's Trusts, (1884) 28 Ch.D. 18 C.A. 

\ 
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suffer material injury is not a good ground. 1 Like¬ 
wise the statement of a defendant that he has 
brought another suit to get his right of possession 
declared is not a ground for staying execution of a 
decree for ejectment. 2 


A stay of execution cannot be ordered unless 
security has been furnished by the judgment-debtor, 
but if the decree is secured on any property it-is 
unnecessary to require him to furnish security for 
that amount. 3 It is the duty of the judgment- 
debtor to ask the Court to fix the amount of security 
which he has to furnish and unless he gives the 
required security he is not entitled to a stay 
of execution- 4 Where a decree directing pay¬ 
ment of money is appealed against, the appellate 
Court, should on the application of the appellant, 
order a stay of execution of the decree, so far as it 
directs payment on his lodging the amount in Court, 
unless the other party gives security for the repay¬ 
ment of the money in the evont of the decree being 
reversed and in the latter case, 6tay of execution 
cannot be granted. 5 Where an application for stay of 
execution of a decree for possession was first granted 
and then set aside and the appellants then applied for 
injunction to restrain the respondents from aliena¬ 
ting the property with an offer that they themselves 
would advance the court-fee necessary at a certain 
rate of interest, and the offer was accepted, it was 
held that in the circumstances it was just that the 


1. Ramanuja v. Aiyamachariar, (1912) 23 M. L. J. 316=17 
I. C. 219; In the matter of Ahmed Rcza, (1870) 13 W.R. 281. 

2. Mahomed Bosscin s. Looti Alt , (1874) 20 W.R. 393. 

3. Sagarehand v Dewat Ram, (1920) 2 Lah. L J 330 

4. «*., v. Gholam, (1930) 58 I. C. 413 ; In ihc matter of 

Rant Ismatl Koocr, (16G8) 9 W. R. 448. J 

5. Dhttnjibhoy ‘v. Lisboa, (1889) 13 Bom. 241 . • 


Security must 
be furnished. 



342 


THE LA W OF EXECUTION 


appellants should give security for the restitution of 
the profits of the propelty which might be ultimate¬ 
ly decreed to the respondents from the date of the 
stay of execution by order of Court. 1 

Where the Court of appeal ordered stay of 
execution on the defendant furnishing security to 
the satisfaction of the Subordinate Judge before a 
specified date, the security was offered in time, but 
the commissioners who were appointed to test the 
sufficiency of it took time for their report. The 
Subordinate Judge extended the time for the return 
of the report and the High Court refused to inter¬ 
fere in revision with that discretion.' When in 
execution of a decree pending appeal, a stay was 
ordered by the appellate Court on the defendant’s 
furnishing security, it was hold that such an order 
should not be construed as entitling the defendaut 
to an indefinite period of time to keep open the 
opportunity to furnish the security and so admit of 
an indefinite stay of proceedings without the 
precedent condition for the stay being satisfied. 8 

The appellate Court may test and receive the 
security itself or direct the lower Court to do so. In 
other cases the Court has the discretion to accept or 
reject the security offered according to its view of 
the sufficiency of it, but the Court should not accept 
a security the validity of which is not free from 
reasonable doubt and the enforcement, of which 
may lead to protracted litigation. 1 Nor can the 

1. Muhammcd Din v Nnrdin, (1914) P. L. R 59. 

2. Kidamath v. Alati Lai, (1920) 21 C. W. N. 265=5? I. C. 
382 

3. Madan Lai v. Rasul Bakhsh, (1889) A. W. N. 84. 

4. Sriuivas I'rascul v. Kesho Prasad, (1911) 38 Cal. 754 («<5), 
Sinr/aram v. Kalt/anasundaravi, (1912) M. W. N. 307=15 1. C. 
333. For widow’s lifo-iuttrcst, soc Phool Kocr v. Da.be e Per shad, 
(1809) 12 W. R. 487. 
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executing Court accept the securities offered by the 
decree-holder without holdiug any inquiry into 
their sufficiency. 1 But the judgment-debtor must 
be allowed a reasonable opportunity to show that 
the security offered is sufficient. 2 

No application for stay of execution can be en¬ 
tertained when the decree is incapable of execu¬ 
tion. 3 A Court after passing a final unappealable 
decree and before granting an application for 
review of judgment cannot order a stay of execu¬ 
tion of the decree. 4 5 Where an application has been 
made after an unreasonable delay, a stay may be 
refused. 0 No order for stay of execution can be 
made, after execution has been completed, 6 or 
where there is no application for execution of the 
decree under appeal pending before auy Court, 7 or 
when the decree has been executed, for a stay im- 

1. Rudra Narayan v. Naba Kumar , (1910) 22 0. W. N. 657 = 
44 I. C. 156. 

2. Bhooria v. Jumahur, (1878) 20 W. R. 52. 

3. See Zubiada Jan v. Mahommad Taub, (1888) A. W. N. 99 ; 
Shah Muhammad v. Banwaut, (1898) 20 All. 311; Abdul Samad 
v. Abdur Raixaq , (1899) 21 All. 403. Bat as to stay of further 
proceedings, seo BaJkishcn v. Khuyn'o, (1904) 31 Cal. 722 P. B. ; 
Basanto Kumar v. Bhut Nath, (1896) l C. W. N. 261; Wilson v. 
Church, (18G8) 12 Cli. D. 454. An order directing probate is capable 
of execution, Brij Coomaree v. Ram Riok, (1901) 5 C.YV.N. 781. 

4. Amir Hassan v. Ahmad Ali, (1836) 9 All. 36 ; Is),an 
Chundcr v. Ashanoollali, (1SS1) 10 Cal. 817. 

5. U the matter of Leslie, (1872) 17 W.R. 160 ; Chalurbhlij v 
Basdeo Lai, (1921) 25 C. W. N. 929 ; Tuck v. Southern Counties 
Deposit Bank, (1889) 42 Ch. D. 471 C.A. 

6. ilansukhram v. Javervahu , (1870) 7 B. H. C. R. A C 122* 

Dharram v. Kishen, (1833) 12 C,L.R. 532 ; Hukumchani v. Kamd- 

la'sand, (1906) 33 Cal. 927 ; Satyakumar v. ilahvai Narain 
(1913) 35 All. 119. 1 

■ 7. Janardan v, Nilkanth, (1901) 25 Bom. 583; Narain v . 

Anup, (1920) 5 1.0. 305 ; Nawab v. Hukam Din, (1921) 63 I Q 
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plies a pending proceeding, 1 or upon the appli¬ 
cation of a person not a party to the suit who 
claims immoveable property liable to be taken under 
a decree, 2 or simply because a claim by a prior 
mortgagee is pending. 15 Stay of execution of ano¬ 
ther decree which is not the subject of appeal 
cannot be ordered although the appeal is in a suit 
to restrain execution of the decree, 4 but in a suit 
under Order 21, rule 63, execution of the original 
decree may be stayed/' 

Execution of an order for costs is very rarely 
stayed even in cases when the respondent is a 
pauper or a woman, 6 but an order for mesne- 
profits is stayed on proper security. 

Where an appellate Court reverses a decree in 
favour of a plaintiff, it should not stay execution of 
its own decree, for in such case the plaintiff having 
lost his decree is in no better position until his 
special appeal is decided than a plaintiff before 
judgment- 7 Where an appellate Court refuses stay, 
it does not prevent an application under section 546 
(rule 6) should an order for execution be obtained.® 

Under the Code 1882, an order relating to stay 
of execution of a decree was a matter within the 

1 . Dharram v. Kishcn, (18:3) 12 C. L. R. 532. See also 
Hnkumchaiul v. Kamalanand, (1908) 33 Cal. 927. 

2. Khcdt Chundtr v. Prosvnnomoycc, (1864) Marsh 478. 

3 . Ude Ram v. Laid Deni Prasad, (1920) P.W.R. 57 = 66 I.C. 

37 ft 

4. Lakshmanan v. Palaniappa , (19J8) 41 Mai 818. * 

5 . Radha Balab Singh v. Savaram , (1912) P.W.R, 94 = 15 1.0. 


876 

6. Sec Qancsh Dutt v. Mungree Ram f (1873) 19 W. R. 186; 
Barker v. Lavery , (1885) 14 Q.B.D, 769. 

7. Kavasji v. Dhondiraj , (1873) 10 B.H.C.R. 41. 

8 Gaikwar Sircar v. Ghande , (19C0) 25 Bom. 243 : “ The 
decision in Jonardhan v. NVkanth, (1901) 25 Bom 583 is not 
understood ; the application was under S. 545 and the Court said no 
order could be made under S. 546,” 
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exclusive jurisdiction of the executing Court 1 and 
such an order being a decree was appealable. 2 
These words “or to the stay of execution thereof ” 
have been omitted in the present Code and the effect 
of the omission had been variously interpreted. In 
Madras, a question relating to stay of execution is 
held to be “ relating to the execution ” of the decree 
and as such appealable. 3 In Bombay and Calcutta 
it is considered to have been removed from the 
purview of Section 47 and as such to be no longer 
appealable. 4 

9 

It is also said that an order for security for stay 
of execution though one relating to the execution of 
a decree is not one which determines the rights of 
the parties in controversy in the suit and is not a 
decree. 5 6 

It has been held that the defendant in an Costg 
original suit applying to the appellate Court for 
stay of execution must pay the costs of the appli- 

1 . Section 244. Ghozidin v. Fakir, (1834) 7 All. 73 ; Kristom- 
ohiny v. Bam a Churn, (1831) 7 Cal. 733 ; Udnjadita v. C. R. 

Greg son, (1885) 12 Cal. G24. 

2. Steel v. lchohamoyi, (1886) 13 Cal. Ill; Kassamal v. Gopi, 

(1888) 10 All. 389 ; Lingum v. Kandula, (1897) 20 Mad. S65. But no 
appeal lies from an order passed by an appellate Court under S. 545 
refusing to stay execution ; Ramachandra v. Balmukund, (1«j 04) 29 
Bom. 71; Cameron v. Bulaki , (1907) P. R. 14G ; Gangadin v. Lai 
Bahadur, (1898) 1 O.C. 102. But see contra, Musaji v. Damodar, 

(1887) 12 Bom. 279; Ishwarsagar v. Chuda*.ami t (1887) 12 Bom. 

30 ; Ghatidin v. Fakir , (1881) 7 All. 73. 

8. Subralimanya v. Kumar avclu, (1916) 39 Mad. 541 ; 
Chidambaram v. Krishna, (1917) 40 Mad. 233; Kyauksema v! 
Aparnac/mran, (1921) G2 I. 0. 313. See also Maiamal Vithil v. 
Kavalappara, (1014) 27 M. L. J. 171=25 I. C. 47. 

4. Janardan v. Martand, (1920) 45 Bom. 241 ; Rajcndra 
Kiihorc v. Mothura Mohan, (1920) 25 C.W.N. 555 = 55 1. C. 228 ; 

Ram Prosad v. Anulcul Chandra, (1915) 20 G.L.J. 572= 27 l.c! 

444 ; Saraswali v. Golap Das, (1914) 41 Cal. 1G0. 

6. Saraswali v. Golap Das , (1914) 41- Cal. ICO. 

44 
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cant even if successful, since it is an indulgence, 1 
but when one asks for what the law provides it may 
not strictly be an indulgence at all. 

When an order is made by the appellate Court 
staying execution of a decree, but before the order 
is communicated to the Court executing the decree, 
the property of the judgment-debtor is sold in 
execution, the question is whether the sale is valid 
or not. 

It is said in Calcutta that it is ultra vires 
and illegal : “ No doubt the mere issue of a rule*” 
says Mukerjee J. “ by this Court calling upon the 
opposite party to show cause why execution should 
not be stayed, does nut operato as a stay of execu¬ 
tion ; it may also be conceded that a conditional 
order for stay of execution, for example, an order 
for stay of execution upon furnishing security to 
the satisfaction of the Court below has no effect on 
the proceedings, till the condition has been fulfilled, 
but when, as in the cause before us, this Court has 
made an unconditional order for stay of execution, 
tbe moment the order is made it becomes operative 
and suspends the power of the subordinate Court 
to carry on further the execution-proceeding. I 
respectfully dissent from the decision of this Court 
in Bessessicari Choudhurany v. Hurro Sundar 
Mozumdar, 2 where the learned Judges appear to 
have held broadly and without any qualification 
that an order of an Appellate Court to stay execution 
of a decree, against which an appeal is pending, is 
in the nature of a prohibitory order and as such 
would only take effect, when com municated. It is> 

1 . Chuui Lai v. Anant Ram, (1898) 25 Cal. 893 P.B. (Baner- 
jee J. dissenting). 

2. (1892) 1 C.W.N. 220. 
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no doubt, true that if proceedings have to be taken 
against any person for contempt of the authority of 
this Court in proceeding with execution after an 
order for stay has been made, it would be essential 
to prove that such person has disobeyed or acted in 
contravention of the order with knowledge that 
it had been made ; but the operation of the 
order is not postponed till it has been com¬ 
municated to the subordinate Court or the party 
intended to be affected by it. As was pointed 
out by Baldwin J. in delivering the judgment of 
the Supreme Court of California in Bujfandeau v. 
Edmondson, 1 injunction by an Appellate Court for 
stay of execution operates as a supersedeas to the 
execution as soon as it is made. The legal authority 
to proceed with tho execution is withdrawn by the 
act of a competent Court, and there is no more 
legal justification for the execution after the order 
for stay than there would be for execution after the 
proceedings have been quashed. The learned Judge 
further added that no doubt could exist that the 
order would be effectual without any previous 
notice to the authority carrying on the execution, 
because the order for stay had direct effect upon the 
process itself, although if proceedings are taken to 
punish the person, who has carried on execution 
after it had been stayed, it is necessary to show that 
he had notice of the order, because it is only after 
such notice that his act would be in defiance of law 
and in contempt of the Court. The rule is laid 
down in similar terms in Spelling on Injunctions, 
Vol. I, sections 173-178. The learned author points 
out that the effect of an injunction upon an execu¬ 
tion sale is to stop the proceedings, where they are, 


1. (1851).17 C.-U. 438, 
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but the injunction does not operate to kill the execu¬ 
tion ; the sale is arrested by the injunction but the 
seizure is not released and the property remains in 
legal custody pending the injunction, and, if the 
injunction is subsequently resolved, the parties are 
restored to the same position, which they occupied 
before it was granted, Duckett v. Dalrymple, 1 
Lamorer v. Cox The same learned author further 
points out (Vol. IT, section 1122) that, if it is sought 
however to subject a party to punishment in 
contempt proceedings, it is necessary that it be 
shown that he has had notice of the contents of 
the restraining order or writ of injunction, at 
least to the extent of imparting to him the know¬ 
ledge that the Acts imputed to him were prohibited 
therein.' But that an order takes effect, generally 
speaking from the time it is made, is amply shown 
by the cases of Jones v. Roberts , 3 Aberdeen 
v. Watkinson* Verlander v. Codd ' J and Exp. 
Hookey"; see also the observations of Lord Esher 
M* R. in Holtby v. Hodgson - 7 I must therefore 
hold that the delivery of possession made by the 
Court below, after this Court had made an uncon¬ 
ditional order for stay of execution, was done in 
excess of its powers and cannot prevent this Court 
from directing the respondents to furnish security, 
as it would undoubtedly have power to do, if execu¬ 
tion had not been completed. The hands of the 
Court cannot be tied down and the exercise of its 
powers cannot be restricted or rendered infructuous 

1. (1845) 1 Rich. 143. 

2. (1880) 32 La. An. 2iG. 

3. (1825) Ale. Cle. & Yo. 5G7. 

4. (1833) G Sim. 14G. 

5. (1822) 1 Sim. & St. 94. 

G. (1862) 4 De. G. F. & J -156. 

7. (1889) 21 Q. B. D. 103, 107. 
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because of an act of the Court below which is 
manifestly illegal and Which it Would never have 
got an opportunity to do, if the execution-pro¬ 
ceedings had not been rushed through.” 1 ;. If the 
order of stay is set aside as obtained by fraud, a 
sale held prior to this and after the order is good. 2 


. ; The contrary view has been taken in Madras, 
Lahore and Allahabad and it has been held that an 
attachment or sale made subsequent to an interim 
or,der for stay of .execution by the appellate 
Court without, notice to the decree-holder but 
before its communication to the Court of first 


instance, is not void or ineffectual. “ The legis¬ 
lature has enacted by that rule (O. 41, r. 5),” said 
Seshagiri Aiyar J., “ that the .Court,of the.; first 
instance still retains jurisdiction to order execu¬ 
tion notwithstanding the fact that an appeal has 
been preferred against its decision. 'That power 
caty only be taken away by some communication 
jnade to it by the Court to which it is subordinate 
and dn which an appeal, has been preferred-1,1 A 
Court exercising jurisdiction iwhich is conferred 
oil it in express terms cannot be regarded as 
trying been deprived of it unless the superior 
authority; jpformsiit that it has Jbeen dope.’? This 

e » * • i 1 • 



%, The Oanges Flower Mills Co. v., Shadi Ram t (1918) 1G 
A. .1*. J. 40=43 I. Q. 666, , r ; |i.| i / .v A '•!.'/ mV. ; 

3. Venkataduilapativ. Eamesvaramma, (191,7); 41 if ad. 161 
F.B. overruling Ramanathan v. Arunachalam, (1016) 88 filftd, 766 
and approving Muthukymorasumi v. Kuppvsami, (1910) 33 Mad. 74. 
SeealBO Sinuappan v. ArunaoJiqUdrn^ (1919) 43 Mad, 344, F. B,; 
Parsoltam v. Barnhas. (1923) All '401 F r B.: Lakshmi Chand v. 
Phul Chand, (193C) tnb. 17=126 1.0. 63. ■ V 


Madras- 
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passage shows that the order for stay of execution 
passed by a superior Court will be effectual only 
on some communication being made to the execut¬ 
ing Court by the Court to which it is subordinate. 
It would therefore appear that an information 
given to the lower Court from a private source, 
such as a telegram or a letter by a vakil of the 
appellate court or an affidavit accompanying such 
a telegram or a letter 1 need not be taken notice 
of, though the lower Court would act “ injudi¬ 
ciously in not postponing the sale in order to 
ascertain the truth of the information brought to 
its notice ” that the High Court had directed a 
stay 2 Where stay is ordered conditional on fur¬ 
nishing security the stay must be held to operate 
from the date when it became unconditional on 
furnishing security . 3 4 

In Dharamchand v. Mitsui Btissan Kaisha 
and Go.,* it was held that the rule that a stay 
order issued by an appellate Court suspends the 
power and jurisdiction of the executing Court to 
conduct further proceedings from the moment the 
order of the superior Court is passed could not 
be extended to the case of an injunction passed 
under Order 39 rule 1 and that a sale held in 
ignorance of an injunction staying the sale was 
an irregularity, but the sale would not be set 
aside unless the judgment-debtor had sustained 
substantial injury by reason of such irregularity. 
The learned judges said “ It is difficult to 
see how the jurisdiction of superior Court 
can be taken away by an order of an inferior 
Court where, as in this instance, an appeal 
lay from that order to the Court which 

1. Bern Chandra v. Mathura, (1913) 16 C.W.N. 1031 = 17 I.C. 
78 ; Sati Nath v. Ratanmani, (1914) 15 C.L J. 335=14 I.C. 808. 

2. Per 8penoer J. in Ramanathan v. Arunaohalam, (1934) 
38 Mad 766 (772). 

3. Thayyamuthu v. Adayappa, .(1927) Mad. 391; Superior 
Rank Ltd. v. Budli Singh, (1924) Ali. 69#, 

4. (1920) 54 I.C. 938. .1: .^'. 
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was requested to stay the sale. As pointed out by 
Woodroffe, J. in Hukum Chand v. Kamalanand 1 a 
prohibitory order by way of injunction is directed 
to the party and not to the Court. If the executing 
Court has notice of the injunction, it would no 
doubt compel the decree-holder to do what he is 
ordered by a Court of competent jurisdiction. In 
other words, it would stay the sale ; but after the 
sale it is no longer in the power of the decree-holder 
to stay it, and the Court cannot compel him to do 
what he is legally incompetent to do. If the 
decree-holder happened to be himself the auction- 
purchaser with notice of the injunction, he may be 
treated as a trustee subject to the ultimate order of 
the Court issuing the injunction. This is not the 
case here. It has been held that an alienation made 
in contravention of an injunction is not void, such 
as would be the case when it is made after the 
attachment has been effected. Such an alienation 
subjects a party to the penalty prescribed by Order 
39 rule 2 2 Assuming that a prohibitory older by 
way of injunction for certain purposes operates 
from the date when the order is made, as appears 
to be the opinion of thfe learned Judges of the 
Calcutta High Court, a sale made in ignorance of 
the order would at the utmost be only an irregularity. 

Under rule 90 of Order 21, the sale cannot be set 
aside unless the judgment-debtor has sustained 
substantial injury by reason of such irregularity.” 8 

Besides these specific cases of stay of execution inherent 
authorised by statute, “ the power of Courts to of 

1. (1S0G) 33 Cal. 927 (944). 1 

2. Delhi and London Bank Ld. v Ram Narain, (1687) 9 All. 

497 ; Manohar v. Ram Aular, (1908) 25 All. 481. 

8. As to the effect of appointing a receiver, fee Maharaja Sri 
Rameihwar Singh v. Hiteudra Singh, (1921) G Pat. L. J 208= 62 
I.O. 468. 

• 0 
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temporarily stay the issue of execution is exercised 
in an almost infinite variety of circumstances, in 
order that the ends of justice may be accomplished. 
In many cases the power operates almost as a 
substitute for proceedings in equity and enables the 
defendant to prevent any inequitable use of the judg¬ 
ment or writ.The power however to grant such 

stays of execution is everywhere conceded and it 
could not be limited, by the enactment of any un¬ 
varying rule without encountering evils of greater 
magnitude than those sought to be suppressed. The 
exercise of the powers will sometimes be reviewed 
by the appellate Court but never unless capriciously 
exercised or renewed.”- 1 

Such are ‘ inherent * or incidental ’ powers of 
a Court to order stay under proper circumstances 
to guard against ultimate inequity. A superior 
Court has therefore always power to stay proceedings 
in a lower Court, such power being auxiliary to that 
of an appellate Court to reverse the order of an in¬ 
ferior Court. 2 

“ The principle upon which the application of 
this doctrine is based,” says Mukherji J. “ appears to 
be that, where a party is seeking to obtain relief by 
the exercise of an undoubted right of appeal, on the 
one hand, the appellate remedies cannot be effectual 
unless during the time necessary to make them 
available, the execution of the decree complained of 
can be suspended, and on the other hand, as injustice 

1. Freeman on Executions, I. 118, 119; Encyclopaedia of 
Pleading and Practice, XX. 237 ; also Wouks on Courts and their 
Jurisdiction, S. 27 ; Wells on Jurisdiction of Courts, C. XVII. 
Pec also Rodger v. The Comptoir D'ts Comiic dc Paris, (1871)3 
1\C. 405; Sltama Ptrrshadv. Burro Pursliad , (1865) 10 M. 1. A. 
203 ; Voluii v. Gray, (1879) 12 Ch. D. 438, C.A. 

2. ranchanan v. Dioarharath , (1905) 3 C.L.J. 29. 
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may follow the suspension of the right to exe¬ 
cution during the prosecution of the appellate 
remedies> if the proceedings of the original Court 
are ultimately found to be free from error, the 
judgment-debtor shall give security fo. the due 
performance of the order of the appellate Court, or 
to indemnify the decree-holder from any possible 
loss due to the suspension of his right to execution. 
To put the matter in another way, it is competent 
to the court, to accomplish the ends of justice, to stay 
execution and take security from the judgment-debtor, 
or conversely, allow execution to proceed and take 


security for restitution from the judgment-creditor. 
This salutary doctrine was expressly recognised in 
the earliest Regulations relating to Civil Procedure 
in this country : see Regulation V of 1793, sections 
12 and 14, and Regulation VI of 1793, sections 1C 
and 12, under which in the case of an appeal 
against a decree for the possession of land, the 
judgment-debtor could, as a matter of right, obtain 
stay of execution upon furnishing security, and in 
the case of all other decrees the Court could, in its 
discretion, either stay proceedings and take security 
from the judgment-debtor or allow execution and 
take security from the judgment-creditor. In each 


instance, the order might be made by the original 
Court, and in the case of appeals against decrees 
for land, the order rniglit in addition be made by 
the Court of Appeal. On these grounds, I must 
hold that a Court of Appeal has inherent power to 

_ . i , a . an appeal, and, 

necessarily, therefore, to stay a sale of immoveable 

property in execu tion of a money-decree.” 1 

~ 1 2V, '£ eni v - Bhagwant, (1207) 84 Cal. 1037 MOfifii , ' 

l^ C W\l\ nUh A^f 3 l 2 t Ch D ‘ 805 : ln/^on v S'c/, (lB7o\ 

12 Ch. D. 453; Abdul Rahman v. Shahama i r „’i 

Lakshmanan v. Palniawa, (1918) 41 Mad. 813 . 1 8JJ ; 
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Similarly any Court has inherent power to 
suspend the operation of its own orders, as much as 
those of a lower Court 1 to stay proceedings pursuant 
to its own order in view of an intended appeal, 2 to 
order a stay of execution in view of an application 
by a judgment-debtor to the Judicial Committee for 
special leave to appeal to His Majesty in Council 4 
and to stay execution of a decree pending not only 
the decision of a suit by the judgment-debtor 
against the decree-holder but the decision of an 
appeal preferred in the latter suit by the original 
judgment-debtor. 3 

The effect of provisions of statutes intended for 
relief of insolvent debtors is partly temporary and 
partly permanent under the Provincial 11 and Presi¬ 
dency-Towns Insolvency Acts. 1 

“ On the making of an order of adjudication 
the whole of the property or the insolvent shall vest 
in the Court or in a receiver as hereinafter provid¬ 
ed, and shall become divisible among the creditors, 
and thereafter, except as provided by this Act> no 
creditor to whom the insolvent is indebted in res¬ 
pect of any debt provable under this Act shall 
during the pendency of the insolvency proceedings 
have any remedy against the propertv of the insol¬ 
vent in respect of the debt, or commence any suit 

1 Hukum Chand v. Kamalanand, (190G) 33 Cal. 917; Alt. 
Brij Coomarcc v. Hamrick, (1901) 5 C. W. N. 781 (796); ISalkislun 
v. Khugun, (1904) 31 Cal. 722 F. B.; Nundakishcrc v. Bam GoUvn 
(1912) 40 Cal. 955 ; Lai Silmoni v. Baldco Das, (1914) 4 Pat. L. J. 
471 — 52 I. C. 185. 

2. In the Goods of Lachmi Narain, (1901) 5 C.W N. f81. 

3. Nandakishorc v. Bam Golam , (1912) 40 Cal, 955. 

4. Sardarni v. Bani Harnam, (1910) P.R. 82. 

5. C.P.C., S. 55 (3) & (4). 

6. Act V of 1920. 

7. Act III of 1909. 
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or other legal proceeding, except with the leave of 
the Court and on such terms as the Court may 
impose.” 1 “ Any Court in which a suit or other 
proceeding is pending against a debtor shall, on 
proof that an order of adjudication has been made 
against him under this Act, either stay the proceed¬ 
ing* or allow it to continue on such terms as such 
Court may impose.” 2 

If at the termination of the proceedings in 
insolvency, the insolvent is discharged, all pro¬ 
ceedings in execution, except in respect of debts 
not specified in the schedule, come to an end once 
for all and the stay becomes perpetual. The said 
Acts provide accordingly : 

I 

“ (1) An order of discharge shall not release 
the insolvent from— 

(а) any debt due to the Crown ; 

(б) any debt or liability incurred by means 

of any fraud or fraudulent breach of 
trust to which he was a party ; 

(c) any debt or liability in respect of which 
i he has obtained forbearance by any 

fraud to which he was a party ; or 

., (d) any liability under an order for main- 

, tenance made uuder Section 488 of the 

Code of Criminal Procedure, 1893. 

(2) Save as otherwise provided by sub-section 
(I) an order of discharge shall release the insolvent 
from all debts provable under this Act. 

(3) An order of discharge shall not release any 
person who, at the date of the presentation of the 
peiition, was a partner or co-trustee with the in- 

1. Aot V of 1920, S. 28 (2) ; Aot in of 1909, S. 17. 

2. Ibid. 8. 29; Ibid. S. 18 (3). 
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solvent, or was jointly bound or had made any 
joint contract with him or any person who was 
surety for him.” 1 

The Courts of Wards Acts of the different 
provinces of India provide for exemption of certain 
properties of wards, 2 and for stay of proceedings in 
civil Courts 8 during the management of their estates 
by the Court of Wards. 

Under the Indian Companies Act when a 
winding up order has been made, no suit or other 
legal proceeding shall be proceeded with or com¬ 
menced against the company except by leave of the 
Court, and subject to such terms as the Court may 
impose.' 1 

Section 207 of this Act is no bar by itself to 
the progress of execution of a decree obtained 
against a company, unless and until an order has 
been obtained from a Court having jurisdiction 
under the Companies Act, either for winding up or 
for stay of proceedings. Whore a decree-holder 
applied to execute his decree against a company, 
which subsequent to the decree went into voluntary 
liquidation, the High Court alone has the power to 
stay the same on application made by the liquida¬ 
tor or any other creditor dissatisfied with the action 
of tli9 decree-holder; when once the Court of first 
instance had ordered execution. 5 _ _ 

1. Act V of 1920, S. 44 ; Act III of 1909, S. 45. 

2. See Beng. Act IX of 1879, ss. GG A, GOB, GO; E B.& A. 
Act IV of 1907, s. 10. 

3. Bom. Act I of 1905, S. 17 ; Beng. Act I of 190G, S. 3 ; 
E B. * A. Act IV of 190G, S. 3 ; U.P. Acc III of 1899, S. 19: Punjab 
Act II of 1903, S. 31 ; Act XXIV of 1899 (Central Provinces) , S. 14. 

4. Act VII of 1913, S. 17 J. hire The run jab Cooperative 
Bank, (1919) P.NV.R. 24 = 49 I.C. 412; Baldeo Narain Sinjh v. 
The United India Bank Ld., (1917) 2 Pat. L J. 77 = 38. I.C. 91. 

5. Surai Bhan v. The Boot and Equipment Factcrxj, (191G) 38 

All. 407. 
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“ In times of great financial embarrassment,” 
says Freeman, “the legislatures of several of 
the States have attempted to protect judgment 
and other debtors from a sacrifice of their pro¬ 
perty at forced sale and have enacted laws, some 
of which provided that no execution should be 
issued or enforced within certain periods and 
other declared that such execution would issue 
only when plaintiff was willing to accept pay¬ 
ment in bank-notes or other depreciated currenc}*' 
These statutes, though prompted by motives of 
the most humane character and perhaps even 
sustainable on grounds of public policy, were 
liable to the most unanswerable constitutional 
objections. They either for months or years 
took away from the creditor all remedy and 
coerced him into accepting something different 
from and less valuable than that contemplated by 
his original contract, They have therefore been 
almost uniformly declared to possess no validity 
on the ground that in their operation they riecesr 
sarily impaired the obligation of contracts nor 
oan one creditor be compelled to stay execution 
because others are willing to do so. Hence* .an 
^,ct.authorising a Court to stay execution upon the 
written assent or more than two-thirds of defend,- 
ants’ creditors is unconstitutional. During the 
late Civil War statutes were enacted in several 
States for the purpose of staying execiitiorl 

against volunteers in the United Slates- Asithe 

tendency of these Statutes- was to encourage 
enlistment and thereby to aid in the preservation 
pf.national Government, it was perfectly nat^J 
that the Courts should seek, if possible, to' sus¬ 
tain them. These Statutes were generally upheld, 
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except when they were held to authorise an 
indefinite stay of execution or where the defend¬ 
ants have agreed to waive the right of such 
stay.’' 1 * 

hire 

These statutes, called Moratory Laws, are 
laws “ passed in time of emergency postponing 
for a specified time the due dates of bills of 
exchange and other obligations.” The delay or 
the period of grace allowed by these laws is 
called moratorium. Of this they are two, deg¬ 
ress, minor or major, the minor applying to bills 
of exchange and the major including those and 
all other contracts which impose upon a debtor 
the liability to make money-payments to a credi¬ 
tor at a fixed time. Such a law was enacted In 
England during the recent European War. 3 4 n -1 ■ 

The Indian Legislature also enacted the 
Indian Soldiers (Litigation) Acts 3 for the protec¬ 
tion of Indian soldiers during the same period. 
The provisions have no been consolidated by 
Act IV of 1225. 

“If any person presenting a plaint, appljj- 
cation or appeal to any Court jhas reason to 
believe that any adverse party is an Indian 
soldier who is serving under special conditions, 
he shall state the fact in his plaint, application or 
appeal. 4 J; ‘ ' (l 

“If any Collector has reason to believe that 
any Indian soldier who ordinarily resides, or 
who has property in his district and who is a 
party to any proceeding pending before!any 
Court, is unable to appear therein, the Collector 

1. Freeman on Executions, I. 127 9. 

2 Postponement of Payments Aob, (1914), 4 & 6 Geo. V,< c, 11 ) 
see Durell v. Ortcul, (1914) 84 L.J.K P. 130 . Credit* ltaliqno Sxoise 
Bankverien, (1915) 85 L. J. K. P. 1477; Coats L*. v.^ono? 
OtSiUsohaft, (1915) 85 L. J. K. P. 973; Bappc v. Manasseh, (1914) 

84 L. J. K. P. 1895. " : M : “ r 1 

3. Act IX ol 1918 repealing Act Xll of 1915. fl • ;f j ; 

4. Act IV of 1925, s. 4, 
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may certify the facts in the prescribed manner to 
the Court.” 1 

1,. “If, the Collector has certified under sectiom 
5* or if the Court has reason to believe,, that an; 
Indian soldier, who is a party to any proceeding 
pending before it, is unable to appear therein, 
and if such soldier is not represented by any 
person duly authorised to appear, plead 1 or act 
on his behalf, the Court shall suspend the pnor 
ceeding, and shall give notice thereof in the 
prescribed manner to the prescribed authortty.” 

Provided that the Court may refrain from 
suspending the proceeding and issuing the notice 
if—! ! , 

f 

; 7‘ («-)"th'e proceeding is a suit, appeal or applic¬ 
ation irstituted or made by the soldier alone on 
c^onjpintly with others with the object of enforc¬ 
ing a right of pre-emption, or 

i, (£) the interests of the soldiers in the. pro^ 
Ceeding are in the opinion of the Court,, either 
identical with those of any other ‘party to the 
proceeding and adequately represented by. such 
offlep Party or merely of a formal nature.” 2 

jjfiifo^ ^n receipt of a. notice under* section, dj. 
^P re ?P ribed authority certifies in the: prescri¬ 
be ™ a P n6r to the Court in which the proceeding 
im pending that such soldier in respect of whom 
the notice was given is serving undfcr- specihl* 
conditions, and that a postponement of the- pi>o^ 
ceeding. in respect, of the, soldier is, necessary i» 
the interests of justice, such Court shall-thereupon 
postpone the proceeding in respect of thfc-soldier 
tor the prescribed period, or if no period has 
been prescribed, for such period as it thinks fit ”« 

“ lf - a . f u te ^ issu< r of . a notice under Section 6, 
the prescribed authority either certifies that the 

1. Ibia, S. 6. -- 

2. Ibia, S. 6. 

8. Ibia, S. 7. 


360 THE LAW OF EX ECU TIG N 


solider is not serving under special conditions, 
or that such postponement is not necessary, or 
fails to certify, in the case of a soldier resident 
in the district in which the Court is situate, within 
two months or in any other case, within three 
months from the date of the issue of such notice 
that such postponement is necessary, the Court 
may, if it thinks fit, continue the proceeding .”- 1 

“ When any document purporting to be 
signed by the commanding officer of an Indian 
soldier who is a party to any proceeding is 
produced by or on behalf of the soldier before 
the Court in which the proceeding is pending 
and is to the effect that the soldier— 

(a) is on leave of absence for a period not 
exceeding two months, and is on the expiration of 
his leave to proceed on service under special 
conditions, or 

( b) is on sick leave for a period not exceed¬ 
ing three months, and is on the expiration of his 
leave to rejoin his unit with a view to proceeding 
on ' service under special conditions, the pro¬ 
ceedings in respect of such soldier may, in any 
case such as is referred to in the proviso to 
section 6 , and shall, in any other case, be post¬ 
poned in the manner provided in section 7.”" 

1. Ibid. s. 8. 1 ' r 

2, Ibid. S. 9. 

"V;., _ «.mJ • 1 *■’ ; ! , ' . \ • 
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CHAPTER X 

Time for Execution 

Application for execution must be in time—Dormant judgment— 
Scire Facias in England—Notice before execution in India— 
Object of the notice—Pleas available on notice—Forum of 
application—Procedure on notice—Effect of omission of notice— 
When notice may be omitted—The Twelve years’ rule—Starting 
point—‘ Subsequent order‘ Fresh application’—Buie applies 
to all decrees—Retrospective operation—Operation of estoppel — 
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fraud of judgment-debtor—Other causes of extension—Application 
of the Limitation Act—Stay or injunction—Liability of decree- 
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the decree—Decrees of High Courts—Decrees of other Courts— 
‘ Date of decree ’—Exception in the case of decrees of High 
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cellaneous-Proper Court (v) If notico is issued before execution 
— Date of issue ’—(vi) If payment is to be made at a certain 
date—Joint and several decrees—Suspension of proceedings- 
Revival of applications—Applicability of Article 181—Power to 
alter law of limitation-No extension for sufficient cause-No 
extension of time by mason of defendant’s absence from British 
India-Disability extends limitation—Conflict under the old 
law—Provision applicable to execution—Disability must be 
initial-Privilege is personal-Disability of one of the decree- 
holders is sufficient— Extension of time of proceeding bona fide 
in a Court without jurisdiction—Exclusion of time during suspen¬ 
sion of proceedings Injunction—Stay of execution—No extension 
in certain cases—What is not a stay—Effect of payment towards 
principal or interest-Eflecb of acknowledgment of liability— 
What is sufficient-What is not Sufficient-General limitation 
for applications-ApplieabiUty of Art. IS1 to applications under 
47, O P. Code-Decrees in particular-Decree for possession- 
Deoree for injunction-Decree for mesne profits-Decree for 
redemptam-Decree for foreolosure-Decree for Sale-Conditional 
decree—Instalment-decree, 
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Before proceeding, to execute a decree, the 
Court of execution must be satisfied that the decree 
is not dead, that is, it is not barred by the law of limi¬ 
tation and an application made after the period of 
limitation prescribed for it shall be dismissed, al¬ 
though limitation has not been set up as a defence. 1 
It does not mean, however, that the Court should 
ascertain whether all applications for execution pre¬ 
viously dealt with were in time. 2 The law of 
limitation should not be strained in favour of the 
judgment-debtor, who has failed to pay a just debt. 8 

Before a judgment is either satisfied by pay¬ 
ment or barred by lapse of time, it may become 
temporarily inoperative, so far as the right to issue 
execution is concerned, and so continue until some¬ 
thing is done by which such right is revived. In 
this condition, it is usually called a Dormant 
Judgment . 4 

Prior to the Common Law Procedure Act 5 now 
repealed, if execution was not issued for a year and 
a day from the judgment, a writ of Scire Facias 
was necessary in order to obtain the benefit of the 

1. Indian Limitation Act (IX of 1908), S. 3 ; Ahmed v. Waris, 
(1893) 15 All. 123 F.B. ; Ramil v. Dayal, (1894) 16 All. 390; Ab¬ 
dulla v Asraf Ali. (1907) 7 C.L.J. 152 ; Tarasankar V. Basrrcddi, 
(1915) 19 C.NV.N. 970=29 I.C. 476; Ashutosli v. Upcndra, (1916) 24 
C.L..J. 467 = 38 I.C. 17; Kaliaparama v. V. A. R.Chdly Firm, 
(1917) 39 I.C. 154; Fatteh Muhammad v. Lalii, (1883) P. ft 
143. Eveu if it is a foreicn decree ; Leake v. Daniel, (1863) 10. 
W R 10 F B. ; Nursing v. Hurryhur, (1880) 5 Cal. 897 ; Clihotay- 
lai V. Pur an Mull, (1895) 23 Cal. 39 ; Jeewandas v. Ranchoddas, 
(1910) 35 Bom. 103 ; Naribhai V. Bliai Amulakli, (1916) 40 Bom. 
504. See also Prabhulingappa v. Gurunatli Balaji, (1921) 45 Bom. 

453. 

2. Mongul v. Grijakant, (1882) 8 Cal. 57 P.C. ; Ranes v. 
Turton, (1893) P. R. 23. 

3 Adhar Chandra v. Lai Mohun , (1897) 24 Cal. 278 ; Mano- 
rath v. Ambika, (1909) 13 C.W.N. 533 = 1 I.C. 57 ; Kunhi v. Sesha- 
giri, (1882) 5 Mad. 141. 

4. Freeman on Executions. § 81. 

5. (1852) 15 & 16 Viet. c. 76. 
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judgment and the same was the case when any 
change had taken place by death or otherwise in the 
parties entitled or liable to execution. Likewise under 
the present practice leave to issue execution must be 
obtained, when six years have elapsed since the date 
of the judgment or when the change aforesaid has 
taken place. 1 A Scire Facias “ is a judicial writ 
founded upon some matter of record, and having for 
its object the prevention of undue surprise by inter¬ 
posing itself as a warning between judgment and 
execution—whenever any party is to be charged or 
benefited by such execution ; whether such execu¬ 
tion is contingent, after judgment, on the existence 
of certain circumstances to be first proved by the 
party charging and lastly whenever execution has 
been delayed beyond a year and a day after judg¬ 
ment signed and that delay not arising from the 
party charged.” 2 

Under the Code of Civil Procedure 3 in India, 

“( 1 ) Where an application for execution is 
made 

(а) more than one year after the date of the 
decree, or 

(б) against the legal representative of a 
party to the decree, the Court executing 
the decree shall issue a notice to the 
person against whom execution is 
applied for, requiring him to show cause, 
on a date-to be fixed, why the decree 
should not be executed against him : 

1. R.8 0. O. 42, r. 23. 

2. Bingham on Judgments and Executions, 122; Jogendra 

v. Shyam Das, (1909) 86 Cal. 543 ; Katnini v. Aghore (19091 14 
C.W.N. 857=4 I.O. 402. 1 

8. O. 21, r. 22 (=01d Code, s. 248). 
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Provided that no such notice shall be necessary 
in consequence of more than one year having 
elapsed between the date of the decree and the 
application for execution if the application is made 
within one year from the date of the last order 
against the party against whom execution is applied 
for, made on any previous application for execution 
or in consequence of the application being made 
against the legal representative of the judgment- 
debtor, .if upon a previous application for execution 
against the same person the Court has ordered 
execution against him. 

2 . Nothing in the foregoing sub-rule shall be 
deemed to preclude the Court from issuing any 
process in execution of a decree without issuing 
the notice thereby prescribed, if, for reasons to be 
recorded, it considers that the issue of such notice 
would cause unreasonable delay or would defeat the 
ends of justice.” 

Under the Code of 1882 it was held that though 
the notice under Section 248 might be issued by 
the Court to which the decree was transferred for 
execution, the application to execute the decree 
against the legal representative should be made to 
the Court which passed the decree. 1 But an omis¬ 
sion to apply to the latter Court is a mere irregulari¬ 
ty in Calcutta 2 and in Madras 3 it is not. 

1. Hirachatidv. Kasturchand, (1893) 19 Bom. 221; Seth 
Shapuri v. Shankar Dat, (1895) 17 All. 431; Swaminathav . Vaidya • 
natha, (1905) 28 Mad. 466 FB.; Tluimboo Pillay v. Srteramulu, 
(1907) 17 M.L.J. 300; Naohiappa v. Ponnusamy, (1914) 23 M.L.J. 
287 = 17 1.0.293; Sripati Charan v. Belchambers, (1910) 8 I. C. 
22; Sripali Charan v. Shanialdlione, (1910) 15 C. L. J. 133=8 
I. C. 22-; Raja Sreenath Roy v. Rovicsh Chunder, 12 C.W.N. 897. 

2. Sham Lai v. Modhitsudan, (1896) 22 Cal. 358 

3. Swaminatlia v. Vaidyanalha, (1905) 28 Mad. 466 (472) 

F.B. 
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This requirement of the law» as a condition 
precedent to the issue of execution in these cases, 
is not merely to give the judgment-debtor an 
opportunity to show cause why the decree should 
not be executed, because, for instance, it is time- 
barred or has been adjasted, but also to give him an 
opportunity to satisfy it before execution issues. 1 It 
is thus intended for the protection of the judgment- 
debtor. “But he need not claim this protection. 
He may by consent authorise the entry of a judg¬ 
ment of revivor without putting the plaintiff to his 
scire facias ; or he may by agreement with the 
plaintiff waive his right to object to the issuing of 
execution after a year and a day. There is no 
reason why such an agreement should not be 
enforced.” 2 

“A defendant may plead to a scire facias 
anything which has been done under the original 
judgment which exonerated him from liability. 
With respect to the judgment itself, manifestly the 
same defences are admissible as in an action upon 
a judgment, and none other. Any circumstances 
may be proved which tend to show that the judg¬ 
ment- is void as that the Court never obtained 
jurisdiction of the person of the defendant. The 
defendant can show that the. judgment had been 
satisfied or that from other cause occurring since the 
rendition of the judgment, the plaintiff is no longer 

entitled to execution.If the want of jurisdiction 

is apparent on the face of the record, it may be 

.. 1. Eruva v. Sidramappa, (1897) 21 Bom. 424 (482); Levinia 

V. Madhabmoni, (1910) 11 O. L. J. 489 (497)=5 I. 0. 390. See also 
Kora Lai v. Punjab National Bank Ld. (1920) P.L.R. 118=65 I.C. 
189. As to the effect of non-appearance on notice, See chapter on 
Estoppel in Execution post. 

■ *2. Freeman on Executions, I. 89. 
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Procedure on 
notice. 


urged as a defence to a scire facias. But if the 
record affirmatively shows jurisdiction, such showing 
cannot be disputed. Whenever a judgment or 
decree is procured through the fraud of the parties 
or by the collusion of both, for the purpose of 
defrauding some third person, he may escape from 
the injury then attempted by showing even in a 
collateral proceeding the fraud or collusion by which 
the judgment was obtained.” 1 

When the judgment-debtor appears in the exe¬ 
cution-proceedings he cannot object that no notice 
was served upon him. 2 He can show that the 
application for execution is barred by limitation. 3 

The decree-holder should ask for the execution 
of the decree and not for the issue of a notice, 4 it 
being the duty of the Court to issue the notice 
though it is not specifically asked. 5 The notice 
must be served and the mere issue of it is not a 
sufficient compliance. 0 The report of service made 
by the nazir is prima facie evidence of the service 7 
and when tba Court ordered execution on such re- 

1. Freemas on Judgments, § 336. 

2. Grish Chunder v. Bhanoo Motee, (1869) 11 W. R. 329; 
Kora Lai v. Punjab National Bank Ld., (1920) P. L. R. 118=65 
I. C. 189. 

3. See Prabhacara v. Patamah , (1878) 2 Mad. 1 ; Srihary v. 
Mar or i Choiodhry, (1885) 13 Cal. 257 ; Chattcrput v. Daya Chand, 
(1911) 23 C L. J. 641 = 11 I. C. 216. 

4. Gooroo Dass v Modhoo, (1866)6 W.R. Mis. 98; but that may 
be a step in aid of execution. 

5. Baj Bullub v. Gosain , (1870) 13 W. R. 41 ; Jagannatli v. 
Brojnnath, (1902) 29 Cal. 590 ; Jogcndrav. Rasik Chandra, (1905) 
2 C.L.J. 544 ; Shvans v Kamla Pershad. (1909) 10 CL.J. 19= 
2 I. C. 941 ; Kalanand v. Chandra Kishore, (1910) 14 C.W N. 971 
= 7 I. C. 19; Srinivasa v. Narayana, (1917) 33 M. L. J. 559=40 
I. C. 670. 

6. Gurudas v. Bhowanipore Zamindary Co. Ld., (1921) 25 
C. W. N. 972 = 64 I. C. 476. 

7. Mecr Lootf v. Aboo Bibce, (1871) 15 W. R. 203. 
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port, it is presumed that the Court considered the 
notice sufficient. 1 When a sale takes place, the 
presumption is that the notice was duly served, and 
it lies on the party impeaching the sale to prove 
that no notice was served. 2 If neither party ap¬ 
pears on the day on which the notice is made 
returnable, the application may be dismissed. 3 When 
the defendant-respondent dies before judgment in 
appeal is pronounced, it may be entered nunc 
pro tunc and the decree may be executed under 
this and cognate sections against the heirs of the 
deceased without placing them on the record. 4 
The person must appear and show cause if he has 
any valid ground of objection to execution against 
himself. For the Court may refuse relief where 
the applicant has contributed by his own conduct 
to his being placed in the position in which he finds 
himself. 5 The application for objection need not be 
verified. 6 The judge is bound to fix a day, and 
even if the petitioner is not present on the day, to 
consider the objection, 7 for it might be that the 
grounds of objection raised would be of such a nature 
as that the judge might prima facie and without going 
further into the case, see reasons for not proceed¬ 
ing with the execution. 8 Where on notice issued 

...- T - - - __- 

1. Mahomed Monec v. Kadir Meero, (1914) U. W. N. 63 = 22 
I. C. 302. As to service on minors, see Fanibhushan v. Surendra • 
noth, (1921) 35 0. L. J. 9=64 I. 0. 25. 

2. Bimola Soondurcc v. Kalce KisJien, (1874) 22 W. R. 5 • 
Jagannath v. Brajonath, (1902) 29 Cal. 580. 

3. Tukaram v. Bhowani, (1896) 20 Bom. 541. 

4. Ramacharya v. Anantaoharya, (1896) 21 Bom. 314 So , 
O. P. 0 . O. 22 , r. 6 . 

5. In re Samuel Cookram, (1875) 14 B.L.R. 830. 

6 . Sunt Oopal v. Jugut lndur, (1667) 8 W.R. 200. 

, 7. Syam Mandcd v. Satinatli, (1917) 44 Cal. 954, 

8 . Rajbullub . Saha v. Ramsaday Ohose, (1876) 15 B.L.R. Ap 
66 ; Kallian Das v. Bhawani Shankar, (1910) 6 1,0. 546. 
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the Court had disposed of the objection (if any) it 
may order the decree to be executed. 1 This order 
is not a new judgment giving vitality only from the 
time, but it is a revival of the original judgment 
giving or rather continuing the vitality of the 
original judgment with all its incidents. 2 

In India, the consequence of the neglect to 
issue a notice under this rule (22) was held 
to affect the jurisdiction of the Courts and ren¬ 
der void all further proceedings 3 In England 
and America, the consequence of issuing an exe¬ 
cution without a scire facias are the same as the 
consequences of a premature issue. The writ is 
voidable and not void. 4 The defendant may take 
proceedings to have it set aside. If he chooses to 
interpose no objection to the irregularity, others 
cannot do so for him. Even he cannot attack it 
collaterally and a levy and sale made under it are 
sufficient to transfer his title. The reasoning is 
this : “ The judgment notwithstanding the lapse of 
the year and a day or other time designated is, 
unless actually satisfied, still in force. From the 
lapse of time the presumption may be indulged that 
a satisfaction has taken place or that some reason 
exists for the non-issuance of execution. To give 
the defendant an opportunity of showing cause 


1 . C. P. C., O. 21, rr. 2$, 24 ( = 01d Code, Ss. 249—251). 

2. Freeman on Executions. I. 93. See also Indian Limitation 
Act (IX of 190S), Art. 1S2 cl. (6) and Art. 183. 

3. Raghunath Das v. Sundar Das, (1914) 42 Cal. 72 (83) P.O.; 
Syam Matidal v. Satinath, (1917) 44 Cal. 954 ; Shankar Daji v. 
DaUatraya, (1921) 45 Bom. 1186; Gurudasv. Bhawanipore Zamin- 
dari Co. Ld., (1921) 25 C. W. N. 972 = 64 I. C. 476 ; Das Narayan 
V. Mir Muliamad, (1921) 6 Pat. L. J. 319. See for a full disoussion, 
Chapter or Void sales, post. 

4. Blanclicnay v, Burt, (1843) 4 Q. B. 707 ; Re Spooner and 
Payne, (1847) 11 Q. B. 136. 
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against the execution, the plaintiff is required to 
bring him before the Court by scire facias or by 
motion and thus give him an occasion to show 
whether the judgment has been satisfied. But as 
the power to issue execution still exists, its issuance 
without the scire, facias or motion is merely an 
erroneous exercise of a conceded power and must 
like all other errors be corrected by some appro¬ 
priate proceeding and if not so corrected must be 
respected as fully as though free from error.” 1 

When the issue of the notice would cause un¬ 
reasonable delay or would defeat the ends of justice, 
the Court may dispense with it, but the Court must 
record its reasons for doing so, 2 but the provision 
is only directory. 8 When an application is made 
for the issue for execution of a decree without 
the notice in advance, the Court will exercise a 
judicial discretion and satisfy itself generally that 
the judgment-debtor was wantonly evading the li¬ 
ability under the decree and that the decree-holder 
had failed in his endeavours to realise the decree. 
When it appears that the decree-holder kept silent 
over the decree for a year and more and seeks only to 
avoid the delay of a notice, without the apprehen¬ 
sion of any loss caused by the issue of the notice, the 
Court will not omit the process of a notice before 
execution. When on the other hand the attempts 
of the decree-holder to execute the decree have 
been futile, the Court may order execution along 
with the notice to show cause against it. . Where a 
judgment-debtor has deliberately disobeyed a per¬ 
petual injunction and has tried to evade it by mak- 

1. Fbeeman on Executions, 1.104—6, 840 

2. Srinivasa v. Narayana, (1917) 33 M.L.J. 556=401.0. 670. 
See also Mahomed Meera v Kadir Metro, (1914) M. W. N. 63 = 22 
I. C. 302. 

3. Kasivisvanaihan v. Somasundaram , (1922) 42 M.L.J. 422, 

47 
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ing a colorable transfer of the property the Court 
may dispense with the notice. 1 

Under section 48, C.P. Code 2 

The Twelve “(1) Where an application to execute a decree 

ye.ic s ni ” not being a decree granting an injunction has been 

made, do order for the execution of the same decree 
shall be made upon any fresh application presented 
after the expiration of twelve years from 

(a) the date of the decree sought to be 
executed or, 

( b ) where the decree or any subsequent 
order directs any payment of money or 
the delivery of any property to be made 
at a certain date or at recurring periods, 
the date of the default in making the 
payment or delivery in respect of which 
the applicant seeks to execute the decree. 

(•2) Nothing in this section shall be deemed 

(a) to preclude the Court from ordering the 
execution of a decree upon an appli¬ 
cation presented after the expiration of 
the said term of twelve years, where the 
judgment-debtor has, by fraud or force, 
prevented the execution of the decree at 
some time within twelve years immedia¬ 
tely before the date of the application ; or 

( b) to limit or otherwise affect the operation 
of article 180 of the second schedule to 
the Indian Limitation Act, 1677. 3 ” 

A decree-holder is at liberty to present any num¬ 
ber of applications for the execution of the de cre e. 4 

1. Durgadas v. Daxoaraj, (1916) 33 Cal. 806. 

2. This corresponds to Old Code, S. 230. 

3. See now Art. 183 of the Indian Limitation Act, 1908. 

4. See Thakur Prasad v. Fakirullah, (1895) 17 All. 106 

(111) P.O,' 
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But this section prescribes a salutory rule of the 
utmost limit for a litigation to last after decree. 1 
It is as it were a statutory direction to write off 
debts as irrecoverable after a lapse of twelve years 
from the date when the decree becomes executable. 2 


An application for execution cannot be enter¬ 
tained if presented after the expiration of twelve 
years from the date of the decree or from the date 
fixed by the decree for the payment of money or for 
the delivery of any property under the decree. 3 “ An 
application to execute a decree” is not confined to the 
last application immediately preceding an application 
made after twelve years from the date of the decree. 4 
So where the decree or subsequent order directs pay¬ 
ment by instalments, that is, at recurring periods, 
every one of such periods must be deemed to be a 
date for the performance of the decree and the 
right to enforce the instalments will become barred 
at the expiry of twelve years from each of those 
dates in the respective order. 5 But where an instal¬ 
ment-decree made the payment of the whole decretal 
sum compulsory on default of any one instalment, 
the time for recovery of the whole amount begins 
to run from the date of the first default, so that if 
execution in respect of one instalment is allowed to 


« » B * nUCSS ! ° 839 ) RR - 109 ; Oholam Jilani v. 

Qangaram, (1891) P.R. 9 ; Ihmida v. Mohan Lai, ( 1894 ) P R 128 • 
Juraxoan v. Mahabir, (1918) 40 All. 198. ' ' ’ 

2. Aiyasamicr v. Venkatachala, (1916) 40 Mad. 989 F B - 
Sliiba Dvrga Debt v. Oopi Molian, (1915) 23 C.L.J. 573=33 I C ISO* 

3. Balaram v. Maruti, (1914) 89 Bom. 256. 

4. Tileshar v. Parbati, (1693) 15 All. 198. 

5. Lakshtnibai v. Madhav Ra H , (1888) 12 Bom. 65 ; Raver i y 
Venkamma, (1891) 14 Mad. 396; *ho Ashulosh y LakhimoJi 

y 69 slbb C L l 3 , 9 ’■ F mI' 7 A’ Sirdar< (1883) 7 Mad ‘ 83 5 Sabhanatha 

£ 1 ,40 . j 3) ] 60 ; Jh0U V - **«*•». (1884) 11 

V Bari ’ (1888 > 16 Cal. 16; Bahhand v 
Raghunath, (1882) 4 All. 155. ’ v. 



372 


TEE LAW OF EXECUTION 


be barred by time, the whole decree becomes 
barred. 1 The execution and application contem¬ 
plated by this section relate to a decree which is 
executable at that date in respect of the application 
made, and the execution sought and the order for exe¬ 
cution refer to an order which the Court could have 
made and enforced in obedience to the terms of the 
decree. 2 So long as no decree capable of execution 
is in existence, no question of limitation arises with 
respect to it and consequently what cannot be 
executed cannot be time-barred. 3 Similarly where 
the decree directs payment on the happening of a 
contingency, the decree becomes executable only 
on such happening and the decree will be alive for 
execution for a period of twelve years from that date 4 
So where a decree absoute in a suit for foreclosure is 
incapable of execution owing to the want of a formal 
order for delivery of possession, the period of twelve 
years commences not from the date of the decree, but 
from the date of the formal order of delivery of 
possession. 5 


“ Subsequent 
order.” 


The “subsequent order ” here referred to is an 
order made by the Court that passed the decree, and 
not one passed by the Court executing the decree. 
An order made under Order 21 rule 11 is “a 
subsequent order ” here contemplated, but an order 
of the Court of execution granting time to the judg- 


1. Bamasfnidari v. Kiranchandra, (1919) 49 I.C. 497. Sco for 

a fuller disouesion, page 154 «t scq. 

-2. Mahamaya Prasad v. Abdul Hamid, (1913) 18 C.W.N. 266 
= 21 I.C. 615; Muhammad Soleman v. Muhammad Yar Khan, 
1894) 17 All. 39. 

3. Vcnkatamma v. Manikkam, (1915) 26 I.C. 244. Sec also 
Narhar v. Krishnaji, (1912) 36 Bom. 368 ; Aiyasamur v. Vcnkata- 

chela, (1917) 40 Mad. 989 F.B. 

4. Narhar v. Krishnaji, (1912) 36 Bom. 368. 

6. -4»nir Ali v. Gcyaldas, (1920) 51 I.C. 924. 
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ment-debtor to pay the decree-amount is not.’ 
That is, unless the judgment or order is one which 
has the effect of supplementing or modifying the 
decree as originally passed, it will not have the 
effect of postponing the starting of limitation 
under Section 4 S . 9 Where an appellate Court, 
in the course of execution-proceedings in con¬ 
nection with a decree, directed the judgment- 
debtor to pay a certain sum every month in satis¬ 
faction of the decree, it was not the intention of 
the Court to supersede the original decree, but the 
order merely determined the mode of payment 
for the future . 3 


A contrary view has been taken in Bombay 
and Lahore, namely, the subsequent order con¬ 
templated by this section may be one passed by 
a Court to which the decree has been transferred 
for execution . 4 An order ascertaining mesne 
profits in execution of a decree directing mesne 
profits to be ascertained in execution is not a 

an application for exe¬ 
cution for recovery of such profits must be filed 
within 12 years of the date of the decree . 5 


The period of twelve years is to be computed 
from the date of the final decree in the cause 8 and 
in case there is an appeal, the only executable 
decree will be t he appellate decree , 7 and where a 

Prilhfohand, (1593) 12 Pat. 295 P. C- ’ 7 Ktrt y a,iUnd 

2. Pcrumalv. Sheik'.Dawood, (1916) 34 I. 0. 393. 

8. Raguilath v. Kaslit Prosad, (1912) 13 I. C. 88. 

Lal l l Ju Qal Kuhort, (1931) Nag. 50=182 T P . 
FteUitng v. FtrtnojJanki Das, (1926) 95 I. C 243 ’ 
mg from. Jimn Baksh v. Mubinal (1923) tih 67 «. 

(1935) i(9 Bom. 695. J"™'. 

decree by instalments was passed at the TemiaRf nf l 

debtor who subsequently acted on it 'and ho ic ’twLJr 

tiT-Tit 1 * 10 * ^ at the bindVon h S e 

held in Banarsi Das v. Rammohan, (1923) Lah QQt™’ ^ ^ 

***• °' 89 * 
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decree is amended, the amended decree. 1 Where 
a petition under Order 20 , rule u of C. P. Code, 
signed by all parties for postponing execution of 
a decree or for payment of a decree by instalments 
was recorded, it was equivalent to an order for 
amending the decree. An application for execution 
will not therefore be barred if it is within 12 years 
from the time when according to the amend¬ 
ment the decree would be executable. 2 

The latest application for the execution of a 
decree cannot be made after the expiry of the 
twelve years limited as aforesaid. The words 
“any fresh application" have been under the 
present Code substituted for the words “subse¬ 
quent application” to make it clear that ancillary 
applications meant merely to complete arrested 
execution are not obnoxious to the bar. 8 The 
expression “ fresh application " denotes a sub¬ 
stantive application for execution and not an ap¬ 
plication preparatory or ancillar}' to put the Court 
in motion for execution. 4 An application fortrans- 


All. 405 ; Muhamad v. Katbalai, (1910) 32 All. 136 ; Naraya v. 
Vella, (1911) 21 M L. J. 1020=13 I. C. 75 ; Mohomcd v, Mohini, 
(1907) 34 Cal. S74. See also iloliomcd Husain v. Abdul Karecm, 
(1916) 39 Mad. 544 ; Akslioy Kumar v. Chundcr Mohcn, (1838) 16 
Cal. 250 ; Fazlur Rahman v. Shah Muhammad, (1908) 30 All. 385. 
But Beo Narcndranalh v. Oudh Commercial Rank Ld., (1934) 
All. 465 = 151 I.C. 541. 

1. Baldco v. Sycd Yusup, (1931) 60 I. C. 318. See Oancsh v. 
Vishan, 11930) Lah. 292. 

2. Pcrumal v. Sheik Dawood, (1916) 34 I. C. 393 ; Talacharlu 
v. Kondala Bamachandra, (1883) 7 Mad. 152. See Shanhtrdas v. 
Dcsa Mai, (1932) Lah. 564 = 138 I.C. 255 ; Pandurang v. Mahadcv, 
(1934) Bom. 263=132 I.C. 437. 

3. Rahim v. Phulchand, (1896) 18 All. 482 ; Ram Sarup v. 
Dasrath, (1911) 33 All. 517. 

4. See Qandharap v. Shcodarson, (1899) 12 All. 571; Rahim 
Ali v. Pliul Cliand, (1893) 18 All. 482 ; Sreenalh v. Ytisoof, (1881) 
7 Cal. 556 ; Viraramav. Annaswami, (1883) 6 Mad. 359; Annaji V. 
Ramji, (1889) 10 Bom. 346; Badri Narain v. Dharmadas Pal, 
(193-1) 60 C.L.J. 123. 
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mission of a decree from the Court which passed 
the decree to another Court to commence execution 
is only a step in aid of execution and an application 
for execution made for a substantive relief in the 
latter Court, after the expiry of twelve years, cannot 
be regarded in any sense as of the same nature as or 
as a continuation of the application for transmission 
made in the Court that passed the decree, before the 
period of twelve years had expired. 1 But where an 
application for execution was made in time, but was 
not properly dismissed so as to come to a legal 
termination, it must be taken to be alive, though 
dormant for the time. This occurs in cases where 
an application is ‘ struck off’ or ‘ recorded * such as 
on account of stay or injunction without any default 
on the part of the decree-holder in the prosecution 
of the execution-proceedings, fn such cases, an 
application for execution, though made after the ex¬ 
piry of the twelve years, will be deemed only to be a 
continuation of the dormant one and the real appli¬ 
cation to Court in such cases for purposes of limita¬ 
tion is that dormant one which is thereby revived. 2 


(1898i20 All R * u' ( 889) 16 Cnl ’ 744 ; S,,tldat <*• Doru, 
Smv In n'r rf V , !Uan0hur - < 189 ^ W Cal. 921; Raj Kumar 
f ' (l9l0) 9I C - 216 : Jecwandasv. Ranched. 

das, (1910) 85 3om. 103 ; Klutpal v. Tikam, (1919) 31 All. 396 

2 . bee Chapter on attachment under ‘Revival of attachments’ 

past Rahun Ahv.Rh.il Chasid, ( 1896 ) 18 All. 482 ; Mujib-ul lah 
v Umcd B>bi, (1908) 30 All. 499 ; Moinuddin v. Chjjful ah 

S 5)2 ;r n* J ' 276 5 Bil}uinsin 9 h v - Gangaram, (1905) P.R 37 ’ 
Tadapalh Bapayya v. Kotayya, (1909, G M. L. T. 333 = 3 I C 

°t ( p Pr£ ^ ding8 Cl ° sed ) • Chhatrapal v. Joy ilangala (19121' 
16 I.C. 641 (stay owing to insolvency) • Sant Lai v o’ • • 12 

IflC 560 I,C 3/ 10 ; 05: SC V na V ' ° aUCS? '‘ (1918; 8 P “ fc - ^.^103^ 

44 *1° 560 : Muhammad v. IPiiKam, (1913) 21 I C 923 • 

v. Syder, (1910) 8 I.C. 727 (struck off). See Jo V,nLJ 

Manikyam, (1915) 16 M. L. T. 399=26 I 0 244 V ' 

Oovindav. Mutirao Singh, (1920) 64 I. J.' 279 

Rajxi v. Kuruvella Subbarayudu, (1921, M.W.N. 507=64 I.Q. 493° 
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Likewise when on an application for execution 
property has been attached or a warrant of arrest 
has been returned unexecuted because the judgment- 
debtor could not be found, an application to sell 
the property 1 or to issue a fresh warrant of arrest 2 
is not a fresh application for execution, and will not 
fall under the twelve years’ rule. 2 Where an appli¬ 
cation has been made in time, it is immaterial when 
the Court passes its order on it for execution. 3 An 
application for execution returned for correction of 
defects not essential to its validity is good for the 
purposes of this rule. 4 Where an application for 
execution was presented within twelve years of the 
decree but was struck off because of the insufficiency 
of process-fee and on the motion of the decree- 
holder, after twelve years expired, the Court restored 
the original application, execution was not barred. 5 


Under the Code of J882, this rule was appli¬ 
cable only to decrees for the payment of money 15 
and decrees for the delivery of other property and 
it was doubted whether a mortgage-decree was a 
decree for payment of money though the judgment- 
debtor was personally liable for the deficiency.' The 


1. Chowdliry v. Kcli, (1890) 17 Cal. 53; Suraja Venkata v. 
Nanduri Venkata, (19101 8 M.L.T. 367=7 I. 0. 707. 

2. Jitmal v. Jwala Prasad, (1894) 21 All. 185; Prabli v. 
Diwan, (1910) P.L.R. 6. 

2. See Deoki Nandaxy v. Saiyed Nazir, (1907) 11 O. C. 57. 

3. Virarama v. Annasaini, (1886) 6 Mad. 359; Sakina v. 
Ganesh, (1918) 3 Pat. L. J. 103 = 44 T.C. 560; Sivaswamy v. Stva- 
lingam, (1910) 7 M.L.T. 353 = 5 I. C. 474. 

4. Vadivtlu Pillai v. Maruda Pillai, (1915) 26 I.C. 413. 

5. Ram Sarup v. Dasrath, (1911) 35 All. 517 ; see also Siva- 
sivamy v. Sivalingam, (1910) 7 M.L.T. 353 — 5 1. C. 474. 

6. Balchand v. Raghunath, (1881) 4 All. 155 ; Pahalwan v. 
Narain, (1900) 22 All. 401. 

7. See Ramcharan v. Sheoborat . (1894) 16 All. 41 &; Pal'd 1 ™** 
V. Narain, (1900) 22 All. 401; Abdulla v. Oosman, (1904) 28 Mad. 
224; Vaidhinatha v. Somasundaram, (1904) 28 Mad. 

Krishna, (1897) 25 Cal. 580 ; Karltckv. Ju 99 frnath (1899) 07 CaI. 
285 ; Bhupendra Narayanv. Rajcndranath, (1913) 18 1. U 450, 
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present Code extends the rule to all decrees of 
whatever kind except decrees granting an injunc¬ 
tion. 1 By clause (2) (6) of this section decrees of 
Chartered High Courts 2 are excluded from the pur¬ 
view of this section and so are orders of the Privy 
Council on appeal. 3 


Opinion has differed on the question whether tb< 
twelve years’ rule is retrospective in effect. Foi 
instance, in the case of a mortgage decree passec 
before 1908, it was often thought that it was not a 
decree for payment of money and was therefore nol 
within the limitations of the corresponding section 
230 of the old Code. Accordingly if a decree was 
passed, say in 1900, and applications were being 
made from time to time and the last of such appli- 
cations was made in 1914, that is more than twelve 
years from the date of the decreo, the High Court 
of .Allahabad holds that the decree is not barred 1 
but the other High Courts say that the appli¬ 
cation of. 1914 must be deemed to have been 
made under the present Code, which creates the 
bar, so that the decree would be dead at the end of 
twelve years after its passing/' An application for 

Thiagarayan v. Kannusami, (1918) 43 I 0 1M q™ -- 

Husain v. AMu, Ka, e!m , (1 ' 91 6, 89 li. 5H 3 V”** 

chi v. Pakkcr, (1897) 20 Mad. 107. 1 ’ Kouima - 

1. Balaram v. Maruti, (19141 89 Bam 256 • 

v. Iiebala Babu, (1913) 37 Mad 86 • Bisseswar v r Ramana 

40 0.1. 70, ; ““l O 8 “ “ U913) 

V. ilanikyam, (1914) 16M.L.T. 399=26 I C 214 / J e ! ikatarama 
Benares v. Lalji, (1912) 34 All. 636. * J Mah * ra >«>' of 

2. See Artiole 183 of Limitation Act- (IV of lOnai. „i ,, 

bhai v. Tribhuvandas, (1882) 6 Bom 258* On ’,. als ° Ma U a ' 
sundara, (1884) 7 Mad. 541. ' • Ga ™Pcthi v. Balfl. 

8. FuttehNarain y. Chundrabali (18921 9n 

i. y - s * h - "iSS- 5al - 

“ :: ■ .^1018, M2 
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sale of non-hypothecated properties made more than 
twelve years after the decree cannot be treated as 
one in continuation of a prior application for sale 
of hypothecated properties. 1 

Where a mortgage-decree provides for recovery 
of any balance from the other properties of the mort¬ 
gagor in case the sale-proceeds of the mortgaged 
properties are found insufficient to satisfy the entire 
decree-araountj the decree-holder has according to 
the High Courts of Madras and Bombay twelve 
years for the recovery of such balance reckoned 
from the time when it is ascertained to be due, 2 
but according to the High Court of Calcutta, be 
has twelve years ODly for the date borne by the 
decree, for it was said that a direction of this kind 
was not a direction to pay money at a certain date.'’* 
The latter view has been adopted by the Privy 
Council. 4 

In Hira Prasad v- Kashi Prasad;' a decree 


v. Akkel, (1913) 17 C. L. J. 316 — 19 I. G. 793 ; Jaimangal v. Badan 
Chand, (1913) 19 I.C. 699; Muhammad v. William, (1913) 21 1.0. 
923 ; Jnancndranath v. Khulna Loan Co. Ld., (1914) 18 0. W. N. 
492 = 24 I C. 35; Venkata V. Prayagdoss, (1915) 29 I.C. 556; Sadasiv 
v. Rakhmabai, (1915) 11 N.L.R. 25 = 27 I.C. 9U9; Kristna Dayal v. 
Sakina, (1916) 1 P*t L. J. 214 = 34 I.C. 27; Kesho v. Sakina, (1917) 
39 I 0. 141 ; Syamchand v. Baikunthnath, .(1918) 47 I. C. 143.* 
Balaji v. Barirama, (1916) 32 I.C. 39. 

1. Thiagarayan v. Kannusatni, (1918) 43 I.C. 122. 

2. Aiyasamier v. Venkalachela, (1916) 40 Mad. 989 F.B. (Phil¬ 
lips J. dissenting), overruling Venkatapcr mnal v. Prayagdcsji, (1915) 
29 I.C. ol& ; Narhar Raghunath v. Krishnaji, (1912) 36 Pom. 368 ; 
Narayana v. Singaraveloo, (1917) 33 M.L.J. 543=42 I.C. 282. 

3. Jnaiundranath v. Khulna Loan Co, Ltd., (1913) 18 C.W.N. 
452 = 24 I.C. 35 ; Shib Durga V. Gopi Mohan, (1916j 23 C.L.J. 673 = 
33 I.C. 180 (compromise decree). 

4. Khulna Loan Co. Ltd., v. Jnancndranath, (1918) 22 
C.W.N. 145 = 45 I.C. 436 P.C, See also Baranashi Kocr v. Bhahadtb, 
(1921) 34 C.L.J. 167. 

5. (1913) 18 I. C. 897. 
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for sale on a mortgage was passed in 1885 and an 
application was made for execution in 1897. In 
1897, a prior mortgagee, who had not been implead¬ 
ed in the suit of 1885, obtained a decree that the 
holder of the decree of 1885 was not entitled to 
bring the property to sale until he paid the prior 
mortgage. The prior mortgage was redeemed in 
1910 and when the original decree was then sought 
to be executed it was held that it was barred by 

limitation, as the Redeeming of the prior mortgage 

was entirely in the hands of the decree-holder. 


But the defendant may be debarred from saying Operatic* 
that the decree was barred, if, by his past silence, he estoppd - 
left a wrong order unchallenged by appeal or other¬ 
wise. Where in execution of a mortgage-decree 
passed in 1890, the plaintiff, after exhausting the 
mortgaged properties, applied for and obtained a 
personal decree for the balance in 1910 and orders' 
were passed thereafter without objection for execut¬ 
ing that personal decree in 1913 and 1915 an 
application made again in 1918 was allowed, because 
the judgment-debtor could not be allowed then to 
say that the application was more than twelve years 
from the date of the original decree. 1 Where a 
person took a mortgage of a mortgage-decree after 
twelve years from the date of the decree which was 
under execution at the time, the mortgagee of the 

'oZ ^ *° the benefit ot the exe °ution and 
Section 240, C.v.l Procedure Code is not a bar to a suit 

by the mortgagee for the amount due to him from 

the moneys of the mortgagor-decree-holder 2 Where 

fin 6 :,% ar ^ WO de ° reeS iD a 8Uit - P re bminary and 
final. fpr the purpose of Section 48, the two together 

1. Muralidhar v. Katherine, (1920) 57 I.Q. 607 " ~ 

i, l enkalarwna v. Esu, n a, (1910) 33 Mad. 429. ' 
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must be taken to be a single and indivisible decree, 
the date of which is the date of the final decree, for 
it is the final decree which makes the preliminary 
decree operative and enforceable in execution. 1 2 
Where by a decree by consent in a suit for 
rent a sum of money was to be realised in the 
first instance from the lessees by annual instal¬ 
ments and in the event of failure by the sale of 
certain immoveable property which a surety had 
hypothecated, the decree when put into execution 
against the lessees as a simple money-decree against 
the lessees more than twelve years of its date was 
barred. 3 4 Where a decree was directed according to 
an award in November 1897 and was amended in 
1898 so as to bring it into consonance with the 
award, an application was made in December 1909, 
more than twelve years from the date of the decree, 
it was held that so far as the sums of Bs. 575 and 
6000, which were directed under it to be paid forth¬ 
with, the correct starting point was November 1897 
and the application was barred under Section 48. 8 

Under the Code of 1882, the limitation of twelve 
years applied only if one at least of the previous 
applications was ‘ granted,’ that is, admitted by the 
Court' 1 and there has been issue of process in execu¬ 
tion. 5 * * But under this Code, where an application to 

1. Shiba Durga v. Qopi Mohan, (1916) 23 C.L.J. 573=33 I.C. 
180; Mahomed Husain v. Abdul Karenn, (1916) 39 Mad. 644. See 
also Ashfaq v. Gaurisaliai, (1911) 33 All. 264 P.C.; Scent Nadan 
V. ftluUiusami, (1919) 42 Mad. 821 F.B. 

2. Porbhu v. L iljit (1912) 34 All. 636, on appeal from Maha¬ 
rajah oj Ben ins v. Lalji , (1912) 9 A.L.J. 79=13 I.C. 187. 

3. Narasinjrao v. Bandu t (1918) 42 Bom. 309. 

4. Dewan Ali v. Scroshibala t (1881) 8 Cal. 297. 

5. Chcngaya v. Appasavii, (1882) G Mad. 172 ; Paraga v. 

Bhagwan, (1886) 8 All. 30J ; Ramadliar v. Ram Dayal , (1886) 8 All. 

536; Ram Xcwaz v. Ramaeharan , (1895) 18 All. 49(51) ; NHvionty 
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execute a decree has been made, whether it be 
granted or not, no order for execution shall be made 
upon any fresh application presented after twelve 
years had expired from the date specified in 
Section 48. 


The period of twelve years is extended when 
the judgment-debtor has by fraud or force prevented 
the execution of the decree at any stage in the 
course of the twelve years preceding the date of 
application. 1 The word ‘ fraud ’ as used here must 
be given a wider sense than that as understood in 
English law- 2 

A deliberate evasion of the process of Court 
with intent to defeat the execution of the decree is 
sufficient to constitute fraud. 3 To show that the 
judgment-debtor was guilty of fraud, it is not neces¬ 
sary that he had means to pay the debt or that the 
decree-holder could not at any time before his last 
application have realised the decree. 4 Preventing 
or evading arrest by any contrivance, s secreting 
moveables to prevent attachment 0 , a nd transferring 

y- ™****«r, (1689) 10 Cal. 74 . ; but see Mot id, mid v. Krishnarav, 
,1887) 11 Bom. 521, 


1. Mohsin v. Mosoorn, (1912) 94 All 20; VenJcayua y. Raahava 
(1809) 22 Mad. 320. Mere pendenoy of appeal will not suspend execq 
tion, Karlick Chandra v. Nilmoni, (191G) 20 C. W. N. 686=32 I. G 
981. 


rn L It y h ' ,na ‘ h v - Kashi Prosad, (1912) 15 C.L.J, 678=1 
I.u 188 ; Lath Prasad v Suraj Kumar , (1922) 20 A.L.J. 185. 

3. Lalla Prasad v. Suraj Kumar, (1922) 20 A.L J. 1 S 5 

mws A Z‘. iar T - A,i9 "- <mi » 55 670 ; 

6 . Patlakara v. Bangasami, (1883) 6 Mad. 365; Abdu 
Khadxr y. Ahamcid , (1911) 85 Mad. 670 ; Nathuram v Krishnn 
(1P1S) 24 M.L.J. 270=18 I.C. 10M (hid ing i .££££?. 
Bent v. Kashtnath, (1909) 6 A.L.J. 401=2 1 0 22 *- AuuZZ* 
Somasundaram, (1920) M.W.N. 788 = 60 1.0 . 680.’ 2 ’ W 

6 . Bhaguy. Bawa Sah*b, (1885) 9 Bom. 318; Venkauua v 

32o; - v.'«r«r;, 
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property in fraud of creditors,' are acts of fraud. The 
mere fact that a judgment-dobtor who is a purdana- 
sbin lady keeps her door closed is not evidence itself 
of fraudulent conduct, unless there is anything to 
show that she deliberately does so or attempts to do 
so against the executing officer. 1 2 If the judgment- 
debtor presents an application to set aside the decree 
passed against him ex parte, with the only intention 
of delaying the execution of the decree, it is fraud 
under this section. 3 Where a judgment-debtor evad¬ 
ed arrest and finally when arrested spent two years 
pretending to prosecute insolvency-proceedings with¬ 
out any intention of pressing them and thus evaded 
execution of the decree within the period of twelve 
years the judgment-debtor was guilty of fraud. 4 5 * 7 
Where the judgment-debtor had been dishonestly 
keeping out of the way and taking false objections 
to execution, an application for execution made 
after twelve years of the decree may be admitted/ 
But an unsuccessful appeal in connection with exe¬ 
cution-proceedings will not be a frivolous obstruction 
of execution/ But an objection by the judgment- 
debtor against the decree-holder not in his capacity 
as decree-holder but as auction-purchaser does not 
constitute fraud.’ To extend the time on account 
of the judgment-debtor’s fraud or force, there 
must be legal evidence on record and an express 


1. Yisalatchi v. Sivasankara , (188*2) 4 Mad. 292. 

2. Stighra Bcgam v. Laclimi Norain , (]917) 4 O.L.J. 345 = 40 
I.O. 399. 

3. Rai Sham v. Damarkumari % (1906) 11 CAV.N. 440. 

3. Mara v. Ahmad , (1912) 9 A.L.J. 17 = 13 I.C. 929. 

5. Beni v. Kashinath , (1909) 6 A.L.J. 401= 2 I.C. 222. 

G. Him v. Crvrcharn, (1910) P.R. 17 = 5 I.C. 815. 

7. Raghunath v. Kashi Prosad, (1912) 15 C.L.J. 678 = 13 I.C. 
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finding by the Court to that effect . 1 It is not 
necessary to prove that the fraud of the judgment- 
debtor extended during the whole period of twelve 
years, if the decree-holder was otherwise diligent. 
It is enough to show that the judgment-debtor did 
on various occasions dishonestly prevent the exe¬ 
cution by frivolous devices . 2 A decree-holder is 
not disentitled to the benefit of the extension by 
reason of the fraud being long anterior to the date 
of the last application . 3 But he cannot take 
advantage of his judgment-debtor’s fraud or force 
mentioning this section, if he had ample oppor¬ 
tunity to present a fresh application after the con¬ 
clusion of the fraud or force . 4 The Court has a 
wide discretion to judge on the conduct of fraud or 
force, but that power ought not generally to be 
exercised unless the decree-holder shows no laches 
on his part and has been fairly diligent in proceed¬ 
ing with the execution from the date of the decree . 5 
The fraud of one of tbe several judgment-debtors 
does not keep the decree alive or extend the time for 
execution against the other judgment-debtors . 6 


The Civil Procedure Code is not a special na 

of procedure pas- o£ “ctonBion. 
the same year as the Limitation Act, the 
sections of the l atter Act, relating to extension of 

QCO 1 ‘ Rwnanna v. Akkalabotu Chinna (lOioi M w w 

853.8 805 ; Venhatapyiah v . Jayannadha, 

a. Jogtndra v. Mxrza, (1911) 14 0l 0. 238=13 I.C 793 

86a y V * Mahomed M “ra, (1919) 10 L. W. 566 = 531. C. 


4. Raichand v. JhattcU Khan, U9C91 p t p , 

Seihaahalam v. Rajam, (1S98) 8 M. L. J. 203. 1=4 O. 958; 

„ ^ luim V. Da mar Kumar i. (1906) 11 PWxr „ 

Alahadco v. Ryder , (1910) 8 I. C. 727 • °’ 866 

(1911) 35 Mad. 670. ’ Mu ‘ Rhadar Ajigcr 

6 . Abdul Khadir v. Ahamad, (1915) 38 Mad jiq r. D 
appeal from (1911) 35 Mad. 670. ' Uad ‘ 419 F ' B -> on 
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time (such as time during which there was an 
injunction) govern also the twelve years’ period of 
limitation under Section 48. 1 2 3 The protection 
extended to a decree-holder by the provisions of 
rule 11 (4) of Scb. Ill of the Code applies both to 
the limitation of twelve years under Section 48 and 
to the limitation of three years fixed by Article 182 of 
the Limitation Act, 1908.“ Limitation is Dot pre¬ 
vented from running under rule 11 (3) of Schedule 
III of the Code in the case of excution of decrees, 
during the time when the mortgaged property was 
in the hands of the Collector for excution. 8 Where 
the property of the judgment-debtor was taken 
under the management of the Collector and was 
released more than twelve years from the decree, 
the period of such management, should be excluded 
in computing limitation. 4 5 6 In reckoning limitation 
for the execution of a decree against the holder ot an 
estate, the time, during which the estate was under 
the management of the Court of Wards, cannot be 
deducted when it has not been accompanied by a 
transfer of the decree to the Collector ° Under the 
Dekkan Agriculturist Relief Act : the time taken 
up in procuring a conciliation certificate as required 
under it is to be excluded in computing the period 

1. Kumar Venkatapcrumal v. Valayuda , (1914) 97 M.L.J. 26 = 

24 1.0. 195; Shyam Karan v. Collector of Benares, (1919) 17 
A, L. J. 1140 = 52 I. C. 742; see also Sant Lai v. Srineevas, (1916) 
32 1. C. 1005. 

2. Mohammad v. Nawaz, (1910) 13 O. C. 303 = 6 I.C. 377. 

3. Sadasiu v. Bakhmabai, (1915) 11 N. L. R 25 = 27 I. C. 969. 

4. Shyam Karan v. Collector of Banares, (1919) 42 All. 118, 
Keshawlal v. Pitambcrdas, (1894) 12 Bom. 261 ; Mohammad v 

Nawaz, (1910) 13 O. C. 303 = 8 I.C. 377. 

5. Kumar Vcnkatapcrumal V. Vclayudha, (1914) 27 M. L. J., 

25 = 24 I. C. 195 \ Venka taper it mal v. Prayagdoss, (1915) 29 1. • 

556. 

6. Act XVII of 1878, 8s. 47-48. 
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of twelve years under this section. 1 If the twelve 
years expire when the Court is closed, an application 
made on the first open day is good. 2 But this 
period cannot be extended by consent of the decree- 
holder and judgment-debtor* or in consequence of 
any acknowledgment of liability under Sections 
19 and 20 of the Indian Limitation Act, 1908.‘ 
This section does not contemplate a deduction of 
any particular period from the prescribed period of 
twelve years except when fraud or force is proved, 
and the period during which execution-proceedings 
have been stayed cannot be deducted from the twelve 
years fixed by it. 5 For, as it was said in Juravan v. 
Mahabir “ the Limitation Act itself pi escribes 
periods of limitation for bringing suits and periods of 
limitation for the execution of decrees and it seems 


pretty clear that the word ' prescribed ' in this se^ 
tion (15 of the Limitation Act) refers to periods 
prescribed by the Limitation Act. Section 48 ol 
C. P. Code does not in a strict sense provide a 
period ’ of limitation. It is an enactment which 
forbids an order for execution upon a decree which 
is more than twelve years old.” 

In Ramana v. Babu,‘ a decree was passed in 
favour of a minor at the instance of his next friend 
for partition and profits in August 1897. After 
various applicatio ns made for execution of the decree, 

1. Shidaga y. Salappa, (lOujlaBom. 36 tT Soo also 
ohatid v. Abal Lala, (1922) 24 Bom. L. R. 269. 

2. Peary Alohcn v. Antind Churn, (1890) 18 Cal. 631. 

3. Raglixmath v. Kashi Prosad, (1912) 15 C.L.J. 678=43 1 C 
86, See also Juravan y, Mahabir, (1918) 40 All 198 

t n 4 o* “ ^ V> 8llkina Dibi ' ( 1916 > 1 L- J- 214 = 3-1 
L n 27 ‘ al f° Juravan v - Mahabir, (1918) 40JU1. 196 ■ Bhikhcu i 
V. Gov>r\ Shankar, (1908) 11 O. C. 220. 

6. Qovinda v. Umaraosingh, (1920) 54 1 C 279 

6. (1918) 40 All. 198. 

7. (1912) 37 Mad. 166. 


Juravan v 
Mahabir . 


Ramana v. 
Babxi . 
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the next friend entered into a compromise with the 
judgment-debtors regarding all the matters mentioned 
in the decree and in January 1900, a final decree 
was passed in terms of the compromise. The 
plaintiff became a major iu November 1909 and 
made an application for execution on the ground 
that the compromise was fraudulent. The learned 
Judges held that the application was barred by the 
twelve years’ rule and said that “ Section G of the 
Indian Limitation Act, 1908 is expressly limited 
to cases where the limitation is provided for in that 
Act and because limitation is the result of statute- 
law, no exemption from it can be recognised except 
what the statute itself provides ” and the plaintiff 
could not claim the exemption against the provisions 
of Section 48 of the Civil Procedure Code- This 
view is adopted in the Punjab and Allahabad. 1 

In Moru v. Visaji , 2 the decree was passed in 
November 1870 in favour of a minor represented 
by his guardian and administrator of his estate, the 
Collector. Several applications were made by the 
latter for execution the last of which was granted, 
being made in 1888. When the plaintiff applied in 
December 1890 for execution within three years of 
his attaining majority, it was objected that the 
application was beyond twelve years of the decree 
and as such barred. The learned Judges said “Section 
7 of the Statute of Limitations, strictly speaking, 
only applies to the cases dealt with by the statute 
itself. The question referred to us must be decided 
by the general principle of law as to the disability 
of minors, to which the provisions of the Civil 

1. Jhandu v. Mohan Lai, (1894) P.R. 128; Prtmnath v. 
Chalarpal, (1915) 37 All. 638, on appeal from (1915) 13 A.L J. 1G6 = 
27 I.C. 865. 

2. (1891) 16 Bom. 536. 
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Procedure Code must, in the absence of anything to 
the contrary* be deemed to be subject. The general 
principle is that time does not run against a minor, 
and the circumstance that be has been represented 
by a guardian does not affect the question.” 1 

But in Bhagicant v. Kaji Mahamed , 2 the same Bhagwant y. 
Court assumed that the provisions relating to Shamed: 
exemption on the ground of minority applied to the 
twelve years’ rule, but as the decree was in the case 
before them obtained by an adult, the limitation of 
twelve years, having once commenced to run, could 
not bo extended by the subsequent disability of his 
legal representative. 


Limitation applicable in execution depends on Limitation 
the character of the Court that passed the decree, a^ndTon' 
and not on that by which it is executed. There are tho g” 1 * * * * * 
two classes of decrees, for which the Indian Liini- decree 8 
tation Act prescribes different periods of limitation 
for execution, namely, the decrees of subordinate 
civil Courts and the decrees of the High Court or 
Orders of the Privy Council. In either case, the 
limitation for execution will be that which is 
applicable to the Court that passed the decree, 
whether executed in the the High Court or in the 
subordi nate Courts. 3 


1. Mon hlihun Buksec y, Qunga Soondcrty Dabcc , (1883) 9 
Col. 1SI ; Jagjivan Amirchatul v. Hasan Abraham, (1883) 7 Bom. 
179. 


2. (1912) 3G Bom. 498. See also Balaram v. Maruti, (1914) 39 

Bom. 25G, (the case of an instalment-decree with condition on 
default). 


». Tinooxvri• y. Debendro Hath, (1890) 17 Cal. 491; Jogomaya 
ac .omoni, (1897) 24 Cal. 473; Sambasivay. Panchaiuula , ( 1908 ) 


3, 

v. Thac ........... ** u««. jio; aamoasway. Panchasuula (1908) 

31 Mad. 24 ; Srcc Krishna v. Abunbai, (1911) 36 Mad. 108 ; 

chella v. Vclayudan, (1870) 5 M. H. C. R. 215 F.B. ; ChcUUrput v 

Dayachand, (1911) 23 C. L. J. 641 = 11 I. C. 216 ; Kan\i Mai y 

Kedarnalh, (1919) 49 I. C 987, J 
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A judgment, decree, or order of any Court esta¬ 
blished by Royal Charter in the exercise of its 
ordinary original civil jurisdiction or an order of His 
Majesty in Council must be enforced by an applica¬ 
tion made within twelve years “ from the time when 
a present right to enforce the judgment, decree, or 
order accrued to some person capable of releasing 
the right." 1 

This rule is applicable to decrees passed by the 
High Court on appeals from decrees passed on the 
original side-, but not to decrees so passed on appeal 
from other subordinate civil Courts. 3 

A present right to receive a judgment-debt 
arises generally where the judgment is recorded, 
but if the judgment-debt is only payable subsequent 
to the recovery of the judgment, time does not run 
against the judgment-debtor until the judgment- 
debt becomes payable.' 1 This right in the case of 
a mortgage decree accrues when the final decree is 
passed. 0 Where a mortgage decree-holder made an 
application to add a third person as a party defend¬ 
ant to the suit the application was held to be one to 
enforce a judgment. 6 

But in the case of Orders of the King in Coun¬ 
cil, this rule is applicable to all orders, irrespective 

1. Indian Limitation Act (IX of 1008), Art. 183. 

2. In the matter of Candas Narnodas, (1 >89) 13 Bom. 620 
P.O., on appeal from (1887) 11 Bom. 138. 

3 . Arunachella v. Velayudan, (1870) 5 M. II. C. R. 215 P. B ; 
Ramcharan Y. Laklii Kant , (1871) 7 B.L. R. 704 F.B; Kistokinker 
v. Burrodacaunt , (1872) 10 B.L.R. 101 P.C. 

4. Halsbury's Laws of England, XIX. 89. See also Rameshwar 
v. Homeshwar , (1421) G Pat. L. J. 132 = 59 I. C. 63G P. C. 

5. Apnrba Krishna v. Rash Beliary , (1920) 47 Cal. 746. See 
also page 38 supra. 

G. Amolak v. Sharat Chandra , (1911) 38 Cal. 913, affirmed in 
Minina Lai v. Sarat Cliundcr , (1915) 42 Cal. 77G P. C, 
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of the Court from which the appeals have been pre¬ 
tended or the cause of action arose. 1 


A decree or order of any Court, other than a Decrees of 
decree of a High Court or order of the King in othrr Courts * 
Council, as aforesaid, must be enforced as a general 
rule by application made “ within three years and 
when a certified copy of the decree or order has 
been registered within six years, from the date of 
the decree or order.” 2 The decree of the Court of a 


Native State is governed by the law of British India 
where the decree is being executed. 8 

, The date of the decree or order which starts ‘Date of 
the limitation is the date of pronouncing the judg- <3ecree * 
ment and not the date when the decree is prepared 
and signed} for the date that the decree is directed 
to bear under Civil Procedure Code is the date when 
the judgment was delivered 4 . When an ex parte 
decree is set aside and on rehearing a fresh decree 

1. Lucliman v. Kisliun, (1882) 8 Cal. 218 P. B. ; Gopal v. 

Joyram, (1881) 7 Cal. 620 ; Bhooboona v. Jobraj, (1882) 11 C.L.R. 

270; Fulleli Narainx. Chundrabai, (1893) 20 Cal. 551; Tribik- 
ram v. Badri Misscr, (1916) 1 Pat. L. J. 385 = 80 I.C. 633. 

2. Indian Limitation Act (IX of 1908), Art. 182 Cl. (1) 

3. Sco Ibid. S. 11 (which in terms applies only to suits). 
nuJcvmehattd v. Oyanender, (1887) 14 Cal. 570; Nabibhai v. Daya' 
bhai, (1916) 40 Bom. 504 ; Mon Mohun v. Qunga Soondery, (1882) 

9 Cal. 181. See Dcsiappa v. Dundappa, (1919) 44 Bom. 227- 
rrabliulingappa v. Qurunath, (1921) 45 Bom. 453. 

4 . C.P.C.O. 20, r. 7. [This rule does not apply to tho Chartered 
High Courts, see O. 49, 3,(6). But the practice is tho same thero also; 
see Ealoo v. Official Assignee, (1913) 25 M.L.J. 560=21 I. C. 545)! 

See Ramey x. Broughton, (1884) 10 Cal. 652; Beni Madhub v 
Kali Shankar, (1886) 13 Cal, 104 F.B.; Afzul v. Umda Bibi 
(1896) 1 C.W.N. 93 ; Golam v. Goljan, (1898) 25 Cal. 109 ; Rajgir 
x. Ishwardhari, (1907) 11 C.L.J. 243 = 5 I.C. 660 ; Bhajan Behari 
v. Qirishohandra, (1913) 17 C. W. N. 359 = 19 1.0. 410; Babu 
Suraideo v. Musliaroo, (1916) 20 C. W. N. 950=84 I. C. 504 ; 
najec Aboobuckor v. Official Assignee, (1913) 25 M. L. J. 560 = 

21 I. C. 545; Ramanuja x. Narayana, (1894) 18 Mad 374 * 

Parbati v. Bola, (1889) 12 All. 79; Bechi v. Ahsan, (1890) 12 
All. 461 F. B. ; New Picccgoods Bazaar v. Jivabhai, (1913) 15 
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is passed, limitation counts from the date of the 
fresh decree. 1 Where an ex parte decree is set 
aside all previous applications, attachment, sale and 
other proceedings taken by way of execution of that 
decree become void and are not revived wheD a 
decree is passed on the merits later on. Therefore 
an application made three years after the regular 
decree is barred by limitation and is not kept alive 
by steps taken in aid of execution on the basis of 
the ex parte decree. 2 A joint ex parte decree against 
several judgment-debtors if set aside against any one 
of them without notice to others will not give a 
fresh starting point of limitation against them. 3 
Where there are two judgments in a case preliminary 
and final, time runs from the date of the final decree. 4 
Where there is a decree of an appellate Court, that 
is the final decree in the cause and time runs from 
that date/’ The intention of the legislature is to treat 
the decree as a whole, although only a part may 
be the subject of an appeal or an application for 
review or amendment, where a portion only of the 


Bom. L R. 631 = 20 I. C. 532; Narayanaswami v. Krishnaswami, 
(1914) 25 I. C. 67 ; Anandram v. Nityanand. (1915) 32 I C. 744 ; 
Suraideo v Musaliroo, (1916) 1 Pat.L.J. 359 = 34 1.0. 5C4; Hiralal 
V. Jamna Prasad, (1920) 5 Pat. L. J. 490 = 57 I. C. 531. 

1. Nathu v. Pala, (1916) P. R. 103 = 35 I. C. 110 (mortgage 
decree); Ashfag v. Ciauri Sahai, (1911) 33 All. 264 P.G. ; Ramasami 
v. Chinnathambi, (1913) 18 I. C. 10. See Narain Das v. Udham 
Singh, (1913) PAV.R. 162=18 I. C. 48 (when no period for.payment 


is fixed. 

2. Nathu v. Pala, (1916) P. R. 103 = 35 I. C. 110. See also 
Clicltialtil v. Kunhi Karu, (1906) 29 Mad. 175. 

3. Umesh Chandra v. Akrur Chandra, (1913) 46 Cal. 25 See 
for a discussion of this case, 37 M. L. J. notes of cases. 

4. Ashfag v. Caiori Sahai, (1911) 33 All. 264 P.C. ; Rajah of 
Karvetnagar v. Audikcsavalu. (1912) 23 M. L. J. 675 —17 1. G. 
759" Aiurba Krishna v. Dash Dehary, (1920) 47 Cal. 746. 

6 . Balaram v. Mukunda, (1912) 16 I C. 370; Ashfag v. Oaurisa- 
hai, (1911) 33 All. 264 P.C.; Mahomed v. Mohtnt Kanta, ( \ 90 I ) 34 
Cal. 874; Rupnarain v. Shco Prakash, (1921) 43 All. 405. See for 
a fuller discussion p. 39 supra, 
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amount decreed is left- to be ascertained in future, 
limitation for the execution of the whole decree runs 
from the date of the ascertainment. Where a decree 
directed payment of certain specified sums and also 
the costs in the lower appellate Court, which it said 
“ will be ascertained and taken by that Court,” the 
limitation for the execution of the whole decree ran 

from the date of the ascertainment of the unspecified 
sum. 1 

Exceptions to this general rule have been en¬ 
acted. In the case of a judgment, decree or order 
of a Chartered High Court or an Order of the King 
in Council, where the judgment, decree or order has 
been revived or some part of the principal money 
secured thereby, or some interest on such money has 
been paid, or some acknowledgment of the right 
thereto has been given in writing signed by the 
person liable to pay such principal or interest or his 
agent, the twelve years shall be computed from the 

date of such revivor, payment or acknowledgment or 

the latest of such revivors, payments or acknow- 
ledgments as tho case roay be. 2 

The word ' revivor * as used here does not mean 
the same thing as one or more of the matters men¬ 
tioned in clauses 5 an d G of Article 182 of the 
Indian Limitation Act, 1908. Any decision holding 
that the decree is capable of execution and direct¬ 
i ng^ execution 3 (passed on notice where notice is 

If V ; Subraman wm, 0911) 36 Mad. 104; (Obiter 

U „ h W6re “ the °° StS 0f 1116 Io ™ spoliate CW <Tu7d 

See also ffcm T^ 100 ^ lhafc ° 0Ult * 0x6 might bo different) 
6a6 1 Rames hwar v. Hovieshwar, (1921) 6 Pat. L.J. 132=59 I. c] 

It v . 

a ™ ““ Li “ itati<m A °‘ (IX 01190S). Ait. 183, Proviso. 

214, a.*.... v. AsHorc, (1309) 11 OX 3. 91=4 1.0. 402 ; Tribifcrom 


Exception iu 
the case of 
decrees of 
High Courts, 


Revivor. 
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necessary under the law) 1 operates as a revivor, 
though the execution case may subsequently be 
struck off for want of prosecution, 2 but in the 
absence of an order for execution, a mere application 
for execution or a notice issued thereafter under 
Order 21 rules 10, 22 or 37 of the C. P. Code does not 
revive the decree- 3 Similarly an order passed for trans¬ 
mission of a decree for execution in another Court, 
though passed on notice to the judgment-debtor will 
not be a revivor, because the application was not one 
for execution and the notice under Order 21 rule 22 
is not necessary upon an application for transfer. 4 
Even where the order purported to be one for 
execution, the Court would look at its substance and 
not mere form and if in fact it was not and could 
not be an order for execution, the decree would not 
be revived. 0 A revivor of decree against one joint 
judgment-debtor (under Article 183) does not keep it 

Deo Narayan v. Badri Misscr , (1910) 1 Pat. L.J. 315 = 86 1.0, 633 ; 
Umrao v. Laclimi , (1903) 26 All. 361 ; James Russell v. Veeriah , 
(1915) 38 Mad. 1102, affirmed (1917) 40 Mad. 1127; Maharai 
Bahadur v. Inder Chand t (1917) 26 C.L.J. 130 = 41 1. C. 853. 

1. Ashootosh v. Doorga Churn , (1881) 6 Cal. 504 ; Futleh 
Naraiti v- Cliundrabati , (1893) 20 Cal. 551 ; Jogendrav. Shyivulas , 
(1909) 36 Cal. 543 ; Ganapathi v. Balasundara y (1883) 7 Mad. 540 ; 
Desoo v. Srinivasa , (1909) 33 Mad. 187 ; James Russell v. Veeriah , 
(1915) 3S Mad. 1102, affirmed (1917) 40 Mad. 1127 ; Chutterpat v. 
DayaChand , (1912) 23 C.L.J. 641 = 11 I.C. 216. 

2# Kamini v. Aghore % (1909) 11 C.L.J. 91 = 4 I.C. 402 ; Chut - 
terpat v. Sait Soomari Mull, (1916) 43 Cal. 903 F.B. 

3 . Mouohar v. Futteh Chand % (1903).30 CaU 9194 Kamini v. 
Aghorc , (1909) 11 C.L.J. 91 = 4.1.0. 402 ; Chultcrpatv. Dayacliand t 
(1911) 23 C.L.J. 641 = 11 I.C. 216; Chutterpat v. Sait Soomari 
Mull , (1916) 43 Cal. S03 F.B. ; Deo Narayan v. Badri , (1916) 1 Pat. 
L.J. 385=36 I.C. 633. 

4. Chutterpat v. Sait Soomari Mul! t (1916) 43 Cal. 903 F.B. 
practically overruling opiuious contra in Suja v. Manohur , (1897) 
24 Cal. 244, which reversed the decision in the same case, (1S95) 22 

o. See Deo Narayan v. Badri % (1916) 1 Pat L.J. 585=36 I.C. 
633 ; Chutterpat v. Sait Soomari Mull , (1916) 43 Cal. 903 F.B. 
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alive against tho other. 1 Payment of interest or 
principal or other acknowledgment of liability starts 
a fresh period of limitation. The provision made in 
this Article is independent of the provisions of 
Sections L9 and 20 of the Indian Limitation Act 
and the effect of an acknowledgment and payment 
for this purpose must be judged on the expressions 
used in this Article. 2 


A payment or an acknowledgment to operate 
as a revivor under this Article must, unlike in cases 
falling under Sections 19 and 20 of the Indian 
Limitation Act, be made or addressed to the creditor 
or his agent. 

Failing the date of the decree or order, the 
Indian Limitation Act prescribes in the case of 
other decrees six other starting points for limitation 
for an application for execution. 


First, when there has been an appeal, the date 
of the final decree or order of the appellate Court or 
the withdrawal of the appeal becomes a starting 
point. 3 


The presentation of an appeal in the proper 
Court is sufficient for the purpose 4 and it makes no 
difference, on whatever groun d the appeal is dis- 

1. James Russell v. Vceriah, (1915) 38 Mad. 1102 ; Krish- 
naiyah v. Gajetidra, (1917) 40 Mad. 1127. But in Art. 182, there 
is an explanation in respect of joint and several decrees, for whioh 
see later in this chapter.. 


2. See Purmanund v. Vallabdas, (1887) 11 Bom. 506. 

3. Act IX of 1908, Art. 182, cl. (2); and Balaramdas v. Raja 
ilukundaDeb, (191-2) 16 I. 0. 870; Mahomed Abdur Kadir v 
Samipandia, (1910) 43 Mad. 82; Tikait Krishna Praead v 
Raja Wajir Narain, (1920) 5 Pat. L. J. 731 =68 I.O, 977. See also 
per Milieu O.J. in Rugho rrasad v. Jadunandati, (1921) 6 Pat L J 
27=69 I. 0. 896. See page 38 su lra ; Saohuidranath v. Mahara] 
Bahadur, 24 Bom. L. R. 659 P.C. (for a case of non-proseoution). 

4. W-azir v. Lulit, (1883) 9 Oal. 100; Akshoy Kumar v 
Chunder Mohun, (1889) 16 Cal. 260. 
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missed in the end, on the ground of withdrawal, or 
of limitation, of non-payment of court-fees, for 
non-competence of appeal or of want of merit- 1 An 

order by which the appeal abates is in effect the 
final decree or order. 2 

But a mere application for leave to appeal, for 
instance in forma pauperis, will not create 
the benefit, 3 nor will an order passed on appeal 
against an order refusing to set aside an ex parte 
decree- 1 or other order passed in execution-proceed¬ 
ings 5 or an order returning an appeal for presenta¬ 
tion to the proper Court. 0 


1. Ibid. Rupsingh v. Miikliraj, (1885) 7 All. 887 ; Dionat 
Ullah v. Wajid AH, (1884) G All. 438; Vtnugoyala v. Vcnkata- 
subbayya, (1915) A. W. N. 211=28 I.C. 3G7 ; Akslicnj Kumar v. 
Chundcr Mohun, (1838) 16 Cal. 250; Fazl-ur-Rahman v. Sham 
Muhammad, (1901) 30 All. 385 ; Kahi Nayar v. Meenakshi, (1913) 
25 M.L.J. 586 = 21 I.C. G39 ; Ragho Prasad v. Jaduua'.uian, (1921) G 
Pat. L.J. 27 = 59 I.C. 89G ; Rup Narain v. Sheo Pralcash, (1921) 43 
All. 405. See also Mahotncd Abdi.r Kadar v. Samipandia, (1920) 
43 Mad. 835 ; Ramadhin v. Ram Lot, (1918) 5 O.L.J. 252 = 47 I C 
125. 

2. Mahomed v. Mohini Kanta,, (1907) 34 Cal. 874; Muhammad 
v. Karbalai, (1910)32 All. 13G; But see contra, Fazal v. Raj 
Bahadur, (1898) 20 All. 1.14 ; Tikait Krishna Prasad v. Raja Wajir 
Narain, (1920) 5 Pat. L.J. 731 =58 I C. 977; Mir Waziruddin v. 
Lata Deokinandan, (1907) 6 C.L.J, 472 ; Mahunt Krishna Dayal 
v. Syed Abdul Gajjar, (1917) 2 Tat. D. J. 402 = 40 I. C. 13 (decree 
passed on review set aside on appeal). 

3. See Kotagiri Venka!asubbamma v. Vellanki Vcnkalarama, 
(1900) 24 Mad. 1 P.C. 

4 . Sheo Prasad v. Anrudh, (1880) 2 All. 273; Jivaji v. 
Ramchandta, (1892) 1G Bom. 123 ; Baikanta Nath v. Aughornath, 
(1893) 21 Cal. 387 ; Rai Brijraj v. Nauratanlal, (1918) 3 Pat. L.J. 
119 = 44 I.C. 575 ; Ash fag v. Gauri Saha*, (1911) 33 All. 2G4 P.C. 
See contra Lulful v. Sumbhuddin, (1882) 8 Cal. 248. 

5. Hulasi v. Maiku, (1883) 5 All. 28G; Kristo Coomar v. 
Mahabat Khan, (1880) 5 Cal, 595. Soo also Iiartiok Chandra v. 
Nilmani, (191G) 20 0. W. N. G8G = 32 I. C. 951. 

G. Mahamcd Abdur Ehadir v. Samipandia, (1920) 43 Mad. 


835 . 
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‘ Appeal’ does not include an order on revision 
under Section 115 of the Civil Procedure Code or 
under Section 25 of Provincial Small Cause Courts 
Act, but if the revision is allowed, the order may 
be treated as an order executable under clause (i) 
or as one amending the decree under clause iii of 
Article 182. 1 

According to the High Courts of Madras, 
Bombay, Punjab, and Oudh, to get the benefit of 
the extension, any appeal by any party will be 
sufficient, be it against the whole or part only or be 
it by one or all of the persons in respect of whom 
an adverse order has been passed or whether all the 
parties in the original Courts are impleaded in ap¬ 
peal or not. 2 


Where in a suit against two persons the suit is 
dismissed against one and the plaintiff appeals 
against the dismissal, 8 where among several plain¬ 
tiffs against, whom the suit has been dismissed only 
one plaintiff appeals/* when an appeal is preferred 
against one defendant only in respect of a portion 


1. Subramania v. Scethatammal, (1911) 36 Mad. 135 ; Masten 

( l009 ) PL - R 81=4 I.O.G29 ; Phuesa y. Scrjan, 
[. 293-20 I C - 603 ; Mohfvz v Brijinand, fl915) P r .R 

46-28 I C. 282. See also Ralla Mai v. Ml. Malan, (1905) P.R ft • 

Gurupada v. Tarick Bhushan, (1918) 22 C.W.N. 158 = 44 I. C 141 •’ 
Bsvbat v. Damodar , (1891) 16 Bom 552. ’ 

2. Ariohclty v. Thcerthamalai, (1916) 3 L.W. 521 = 34 I.C 791- 

Vaidyanatha v. Subramania, », (1911) 36 Mad. 104 ; Chinna Vella - 
m v. a/«/fto W o, (192l)M.\V.N. 1S8 = 61 1,0. 901; Cholappa v 
Ramaohandra , (1920) 44 Bom. 84. U V ' 

3. Abdul v. Maidin, (1693) 22 Bom. f00 • Aim r„7 „ 
^a„,,a(Ml884) A.W.N. 138; shhram SatkJ a ,n im go 

39; C, v. n am acl^ra. (.920, 

Ramachandra v. Antaji, (1903) 5 Bom. L.R. 735. 

4. Bhoobuneirce v. Cht.ndtr Monee , (1874) 21 W.R, 248. 

* 
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of his claim that was disallowed, 1 or where in a 

decree awarding different reliefs against two judg¬ 
ment-debtors, one of them alone appeals, 2 or where 
one only of two judgment-debtors appeals and the 
decree against the other judgment-debtor is not im¬ 
perilled, 3 time runs from the date of appellate order. 

But according to the High Courts of Allaha¬ 
bad and Calcutta this literal construction is not 
adopted and the term ‘appeal ’ used in clause (2) is 
understood as an appeal to which the parties in exe¬ 
cution-proceedings were either parties or came under 
Order 41 rule 4, so that time will not be excluded, 
unless the particular party against whom relief is 
sought in execution was a party to the appeal, or 
if not a party, the appeal was one which imperilled 
the whole decree, so that it might and could have 
affected the decree as against him also. 4 A con- 

1 . Sakhachan'l v. Velchand, (1894) 18 Bom. 203; Vccra- 
raghava v. Ponnammal, (1899) 23 Mad. 00 ; Abdul v. Maidin, 
(189G) 22 Bom. 500 ; Erishnamachariar v. Mangammal, (1903) 
26 Mad. 91 P.B. But see Muthu v. Clultappa, (1889) 12 Mad. 479; 
Ramchandra v. Antaji, (1903) 5 Bom. L. R. 735. 

2 . Anwar v. Inayat, (1907) P.R. 32. 

3. Viraraghava v. Ponnammal, (1899) 23 Mai. 60 ; Someshur 
v. Dunia, (1902) 5 O.C. 217 ; Lokenath v. Oaju , (1915) 22 C.L J. 
333 = 31 l.C. 426. 

4. Krislo Churn v. Radha Churn, (1391) 14 Cal. 780 ; Ragu- 
nath v. Ablul Bye, (1837) 14 Cal. 26; Chistiinia v. Banarasi, 
(iyi5) 19 C.W.N. 287 = 22 l.O. 635 ; Mullick v. Mahomed, (1881) 6 
Cal. 194 ; Nut;dun v. Jay Kishen, (1838) 16 Cal. 598 ; Sangram 

v. Bujharat, (1882) 4 All. 36 ; Basant v. Najmuncssa, (1883) 
6 All. 14; N;tr ul hasan v. Muhammad, (18S6) 8 All. 573 ; Mashiat- 
un-nisso v. Bani, (1891)13 All. 1 F. B.; GmgaKuar v. Kesar 
Kuar, (1904) 1 A.L J. 409 ; Dhuman Lai v. Parma Lai, (1906) 
3 A.L.J. 381 ; Ghulam Muliiuddin V. Datnbarsingh, (1918) 40 All. 
266 ; Qayan Singh v. Ala Hussain, (1921) 43 All. 320; Bur Pro- 
shaud v. Enayet, (1878) 2 C.L.R 471. See also Ml. Jagat Mohini 

w. Syod Mahomed, (1917) 1 Fat. L.NV. 309 = 37 1. C. 883. But see 
Harkaut v. Biri Mohan, (1895) 23 Cal. 876 ; Badiunnissa v. 
Shamsuddin, (1895) 17 All. 103, 
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trary tendency ha9 recently been observed in 
Calcutta. 1 

When an ex-parte decree was set aside against 
the defendant* the appellants became sureties for 
him. The suit was re-tried and a decree was passed 
against the defendant on the 22nd March 1907. 

On appeal, the decree was confirmed by the Dis¬ 
trict Court on the 15th April 1908 and by the High 
Court on the 13th February 1911. On the 20th 
December 1913, the decree holder applied for a 
transfer of the decree for execution, and the 
sureties (appellants) contended that the execution as 
against them was time-barred as no application for 
execution was made within three years from the 
date of the trial Court’s decree which alone they had 
undertaken to satisfy. It was held, that the execution 
was not time-barred and that the sureties were 
liable to be proceeded against in execution under 
Clause 2 of Article 182 of the Indian Limitation Act, 

1908. 2 

Secondly, where there has been a review of (ii) if there is 
judgment, the date of the decision passed in review a roview - 

will start a fresh period of limitation. 8 

/ 

To enlarge the limitation, the application for 
review must have been granted and not rejected. 4 
If in the absence of a proper review, ihe Court 
purports to alter the decree, it is of no avail/ The 

1. Gopal Chundtr v. Gosaindas, (1898) 25 Cal. 594 P B. • 

Loktnoth v. Gaju, (1915) 20 C.W.N 128=^81 1.0.426; SatiJi 
Chandra v. Girish Chandra, (1920) 47 Cal. 818. 

2. Cholapya v. Rama:handra, (1920) 44 Bom. 84 ; eco also 
Wazir Baksh v. Hari Ram, (1921) 60 I. C 265. 

3. Indian Limitation Aot (IX of 1908), Art. 182, cl. (8) 

4. Joykishcn v Ataocr, (1880) 6 Cal. 22; Kurvpam v. Sadasiva 

(1886) 10 Mad. 66; Koiagiri VetikatasubLamma v. Villanki Venkata'- 

rama, (1900) 24 Mad. 1 P. C.; Vadtfaf v. Fulchand, (1905) 30 Bom, 

66 . 

5. Abdul v. Aiijer (1911) 35 Mad. 67Q. 
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(iii) If there 
is an amend¬ 
ment. 


intention of the legislature was to afford further 
time to the holder of a decree or order for costs 
when there has been an application for review 
which has been heard and a fresh decision has been 
pronounced and not to allow further time where an 
application for a rehearing or review has been put 
forward on unreasonable grounds and has conse¬ 
quently been rejected or dismissed. 1 Where a 
review is allowed, time runs afresh in respect of the 
whole decree, whether all or some only of the judg¬ 
ment-debtors were parties to it 2 or whether the 
review embraced the whole or part only of the 
decree. 3 

Thirdly , where the decree has been amended, 
the date 'of the amendment will give a fresh start. 4 
Where for instance a decree is amended so as to 
conform to the judgment under Section 152, C. P. 
Code, time runs from the date of the order for 
amendment, not from the date on which the decree 
is actually amended. 0 So will it be when the decree 
passed was inexecutable, and became enforceable 
only when it was amended later on- 6 Whether the 

1. Raja Brijraj v. Nauratan (1938) 3 Pat. L. J. 119 = 44 
I. C. 575. 

2. Abdul v. Ahammad, (1913) 38 Mad. 419. 

3. Vaidyanatha v. Svbramanian, (1911) 3G Mad. 104. 

4. Indian Limitation Act (IX of 1908), Art. 182 cl. (4). 

5. Anatidra?n v. Nityananda, (1915) 32 I. C. 744 ; Nirit Lai 
v. Kumar Kalamand, (1916) 3 Pat L. W. 447 = 36 I. C. 533. For a 
conflict of opiuion under the Indian Limitation Act of 1877, see 
Venkata v. Venkata , (1901) 24 Mad. 25 ; Parameshraija v. Seshagiri 
(1899) 22 Mad. 364 ; Kishen Sahai v. Collector of Allahabad, (1882) 

4 All. 137 ; Amarchandra v. Ashad Ali, (1905) 32 Cal. 908 ; 
Kallu v. Fahimati, (1891) 13 All. 124; Ashanullah v. Dakkhini, 
(1905) 27 All; 575 ; Kali rrosnnno v. Lai Moliun, (1898; 25 Cfl. 
258 ; Visvanathan v. Ramanathan, (1901) 24 Mad. 646 ; Rakhal v 
Jogendra, (1909) 10 C. L. J. 467 = 3 I. C. 391. 

6. Muhammad v. Muhammad, (1894) 17 All. S9 ; Rungiah 
Qoundan Co v. Naniajg^a Row. (1903) 26 Mad. 780; Atiandrayn 
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amendment was in respect of part of a decree or 
of the whole, or whether all or some of the 
judgment-debtors were parties to the amendment 
proceedings , 1 time runs afresh for the whole 
decree-* A literal construction of this clause 
would mean that a decree, though barred other¬ 
wise for execution, may be revived by getting the 
application amended . 8 But the amendment of a 
decree after its execution has been barred by 
limitation cannot give a fresh start to limitation 
from the date of the amendment , 1 and cannot 
disturb vested rights . 6 

Fourthly , where application is'made in accor¬ 
dance with law to the proper Court for execution 
or to take some step in aid of execution of the 
decree or order, the date of such applying will 
give a fresh start . 6 

By Act IX of 1927 , this entry was amended 
and it now stands thus : “ Where the application 
next hereinafter mentioned has been made, the 
date of the final order passed on an application 
made in accordance with law etc.” 7 This amend¬ 
ment came into force on the 1 st January 1928 . 

v. Rityananda, (1615)32 1. C. 714; Thiagaraja v. Sambasiva, 
(1931) 57 Wad. 796 ; Mahamaya v. Abdul Hamid, (1913) 21 1. C. 
016 ; Sanatan v. Dina Banditti, (1921) 34 C. L. J. 397. See also 
Ramesliwar v. Humeshwar, (1920) 59 I.C. G3G P. C. 

1. Abdul v. Ajigcr, (1911) 35 Mad. 67C|; Yydianatha'f. Sttbra- 
mauian, (1911) 36 Mad. 104. 

2. Alt. BhagwaH Kucr v. Narsingh, (1930) Pat. 296 ; Ahamad 
Kutly v. Knttu, (1933) 56 Mad. 458; Haidrie v. Bhawani Shankar, 
(1934) Oudb. 43 = 147 l.C. 815. 

3. See Mahamaya v. Abdul Hamid , (1913) 21 I C. 615 ; Kolti- 
kaJapudi v. Maganti Sccthayya, (1911) 10 l.C. 552 ; Rakhal y. 
Jogendra, (1909) 3 I. C. 391 ; Rabiuddin 7. Ram Kanai, (1921) 59 
1.0. 186. 

4. Anandram v. Nityananda, (1916 32 I. 0. 744 - Bhagtoan v. 

Dhoni, (1898) 22 Bom. 83. But see Lakshmikantarac v. Ramayya 
(1984) 67 M.L J. 904 and Raja Ralamand v. Raja Kumar, (1917) 
89 I. C. 624. • 

6- Sapaui Patra v. Datrtodar, (1930) Pat. 207 ; Nagalingam 
v. Siva Chidambaram, (1992) 63 M. L. J. 725=140 1.0. 600. 

v; 6. Indian Limitation Aot (IX ol 1908), Act. 102, cl. (5). 

7. The Court may tro.it a suit as an application ; Hasanshah v. 
tfahamad Amir, (1930) Oudh. 468. 


(iv) 11 there is 
an application 
in acordanoe 
with law for 
a step in aid. 


Present law. 
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‘ Proper 
Court/ 


Final order. 


‘ Proper Court, means tlie Court whose duty 
it is to execute the decree. 1 The parent Court is a 
proper Court. 2 The appellate Court is not a proper 
Court and so the decree-holder’s opposition to 
the judgment-debtor’s appeal against the order 
allowing execution will not serve to save him. 3 
Where a decree was passed by the first Munsiff 
of Gaya who was invested with jurisdiction in 
suits up to Rs. 2000 and an application for exe¬ 
cution was made to his successor though not 
invested with jurisdiction to that extent, it was 
held that that application was made to the proper 
Court. 4 Even if an application is made to a court 
which passed the decree to execute it in respect 
of a property outside its territorial limits the 
Court will not have jurisdiction to carry on such 
execution. Where however the limits of the 
juiisdiction of the old Court were altered and an 
application was made by the Court which passed 
the decree for execution, it was held that the 
decree should be forwarded to the proper Court, 
but that it had the effect of saving limitation. 5 
An application made to a Court which originally 
had no jurisdiction, but subsequently acquired 
jurisdiction, is not one made to a proper Court, 6 


The words “ final order ” imply that it should 
be final as far as the Court passing the order is 
concerned. It should be an order which if not 
reversed or modified on appeal would be binding 


1 Ibid Expl. I. For transferred decrees, see O. 21, r. 1G 
Swaminatha v. Vaidyanatha. (1905) 28 Mad. 4G0 F. B; Amar 
Chandra v. Ouru Prosunna, (1900) 27 Cal. 48'?; Tamcshcr v. Tkdcur 
Prasad, (1903) 25 All. 443; SUal Prasad y Babulal (1932) 11 Pat. 
785 (no pecuniary jurisdiction) ; Acliraj Sxngli v. Achrajram , (1933) 
Sind 78 = 149 1.0. 489. 

2. See MahaAuvi Beg v Alt. 21 lecra % (1928) Mad. 493. 

3. Kisto Coomar v. Mahabat , (1880) 5 Cal. 595. 

4. Istuari Prasad v. Farkat Hussain . (1917) 1 Pat. L. J. 136 
= 30 1.0. G3. 

5. Srccnath Chakravcrthi v. Priyanath % (1931) 58 Cal. 832. 
See pages 79-80 sti^ra. 

0. Jatindra Kumar v. Mahcndra % (1933) 60 Cal. 117G. 
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on the parties . 1 Where a decree-holder makes 
an application to the Court which passed the 
decree asking for a certificate to transfer it to 
another Court for execution, the final order on 
such application cannot be considered to have 
been passed until the date on which the required 
certificate is prepared and handed over to the 
decree-holder, and limitation must be reckoned 
only from such date and not from the date of the 
order of the Court merely directing the office to 
prepare a certificate . 2 


To give a fresh start for limitation under 
clause ( 5 ), there must be an application in accor¬ 
dance with law for execution or for a step in aid 
of execution and that must be made to the 
proper Court. The application must comply with 
the requisites contained in Order 21 rule u.« 
The fexpression “ in accordance with law ” 
is adjectival both “to the proper Court for 
execution ” and “to take some step-in-aid of 
execution .” 4 To see whether a particular 
application is or is not in accordance with law by 
resaon of the omission from it of the particulars 
required by 0 . 2 ,, R. n. what has to be looked ” 


7C8 V-Rom,nan Lai, (1992) Oudh 148=137 r r 

Damodar t (1930J Pat. 20. * Rang. 101 f Sapani Pair a y. 

718. 2 ' Hafizuddin v - Parsluidi Lai, (1935) A.L.J. 870=154 I.C. 


ail. See BuU RrishS??: SttoZMunnSS: ii, 830 ^ 13 *''■ 
1.0. 762. ’ W Alt v - E “i Kumar, (1933) 142 


4. Detraj y. Fateh Chand, (1933) Sind 841 
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whether the executing Court would or would not 
issue execution on that application. But an appli¬ 
cation in substantial compliance with law is good, 
whether the Court admits, or rejects, or returns 
the application or allows it to be amended. 1 It 
does not matter if there are some obvious errors 
of detail or that the mode of execution sought is 
not available through that Court at that time, or 
if the application was not bona fide but merely 
put in to extend limitation. 8 The following are 
in accordance with law: An application with the 
judgment-debtors’ name wrongly spelt;’ an appli¬ 
cation not accompanied by a succession certifi¬ 
catean application which omits to state the 
form of the notice required to issue ;* an applica¬ 
tion for a relief not competent; 0 an application for 
execution against property out of jurisdiction. 7 
But the following are not : an application which 
omits to state that there was an appeal and the 
decree was reversed on appeal ; 8 an application 
by a transferee of decree to be brought on record 
but not asking for execution of decree. 9 The 
words “in accordance with law” would ordinary 
mean that a decree-holder must apply to the 
proper Court observing the prescribed procedure, 

1. Ramgopal v. Rovigopal, 3G Bom. L.R. 613= (1934) Bom. 
807; Till a Singh v. Tirbhuvan, (1933) Oudh 564 = 146 1.0,805; 
Ohanva Lai v. Nathuram (1931) 12 Lab. 153. 

2. Achraj Singh v. Aclirajram, (1933) Sind 78= 142 1.0. 489. 
It depends on the faots of each case, Dcvraj v. eh Chand, (1933) 
Sind 341. 

3. Sri Rai v. Shcobeni, (1934) Pat. 289. 

4. Pilwasao v. Alt. Khairunnissa, (1935) Nag. 1, 

5. Kadircsan v. Maung San Ya, (1933) Rang. 87 = 142 1.0. 

Dttrga Prasad v, All. Powdharo Kuer, (1931) 10 Pat. 183. 

7. Volkat Bros. v. Acharjan, (1931) Sind. 160=134 1.0. 1182, 

8. Palli Vittala v. Shcenappa, (1933) Mad. 672. 

9. Dcvraj v. Fateh Chand, (1933) Sind 341. 
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and asking that which it is within the legal compe¬ 
tence of the Court to grant as a step-in-aid of the 
execution of its own decree. 1 They have no 
reference to the likelihood of the application succeed¬ 
ing or to the Court’s competency to grant any 
particular relief prayed for. They are merely an 
adverbial qualification of the word ‘ applying’ and 
look only to the form or procedure of the application. 
They do not empower Courts, in subsequent ap¬ 
plications for execution to discuss the propriety or 
legality of the action of the former Court in previous 
execution-proceedings, but merely denote that the 
application which is to form the starting point for a 
new period of limitation is to be an application not 
made out of Court, but made in Court according to 
the general law for the execution of decrees, and provi¬ 
ded such applications fall generally under the provi¬ 
sions of the law, the regularity of the procedure of the 
former Court is a matter beyond the cognisance of a 

■■ . ^ e an application' 

did not contain the mode of relief, by arrest or by at¬ 
tachment, but merely asked for notice to be issued to 
the judgment-debtor under Section 248 C. P. Code 
(now O. 27, rule 22) and the Court neither reject¬ 
ed the application nor ordered it to be amended, the 
Court said “ It is certainly defective in not specifying 
the relief asked for, but this defect was one which 
should have been discovered by the Court to which the 
application was male and dealt with in the manner 
prescribed by section 245 C. P. Code, and as this 
was not done I do not think that we are bound, on 
account of this defect, to hold that the application 


1. Janardan v f Narayan % (1918) 42 Bom 490 ^ 

very wide construction, see Bartis v. Turton, (1889) PR qq at , ° 
v. Ganapathia, (1917) 40 Mad. 949. ' 23 1 A 

2, Banste y. Sikr ec Mai, (1890) 3,3 All, 211 . 
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was not made in accordance with law. I do not think 
that those words “ in accordance with law” were 
introduced to make it necessary for the Court, in 
order to determine whether a particular application 
is within limitation, to examine previous applications 
to ascertain whether they fulfilled the require¬ 
ments of sections 235, *236, 237, and 238 C. P. 
Code. That is the duty of the Court to which the 
application is made and if that Court saw no 
reason to reject it under Section 245 C. P. Code, or 
order its amendment, it should, I think, in subsequent 
proceedings be assumed that it was a sufficient 
application to satisfy the requirements of the law.” 1 
To say that a prior application must in every case, 
he conclusively deemed to he in accordance with 
law seems to he too sweeping to be accepted as good 
law, unless it is qualified by the exception in cases 
where the judgment-debtor would be estopped by 
conduct or by the analogous rule of res judicata • 
The question whether an application for execution is 
in accordance with law or not must be determined 
with regard to what the law requires to be done at 
the time when the application is made and in order 
to ascertain whether the application is in accordance 
with law, it is not impossible to consider what the 
law requires to be done after the application has 
been made. The intention of sub-rule, (2) of rule 
]1 is to relax the law in favour of the decree-holder." 

The application must be made by the holder of 
the decree or by some one authorised to do it.' 1 

1. Barnes v. Tiirton, (1883) P. R. 23 ; Balden v. Kanhaya 
(1910) P.L.R. 65 = 34 1 C. 955. 

2. See Balden v. Kanhaya, (1916) P.L.R. 05- 34 I. C. 955. 

Arjun Kaik v. Kaklian, (1918) 5 Pilt. L.W. 205 = 4/ I. C. 

993 . 


4. C. P. C., O. 21. r. 10. 
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Where the decree-holder is a major, an appli¬ 
cation by him as a minor with another as his guar¬ 
dian is bad. 1 An order rejecting an application by 
one of two or more plaintiffs as not competent 
means that the application is not in accordance 
with law. 2 


Where a decree is due to an estate, the person 
who is for the time being recognised as the pro¬ 
prietor thereof is the proper person to execute the 

decree.' 1 

% 


An application by an agent under a power of 
attorney, 4 or a vakil holding a vakalat/' is good, 
even though the power or vakalat is defective, 11 
but it will be otherwise if the principal was dead by 
the date of the application.’ An application made 
by an agent of the decree-holder with a general 
power of attorney, though the decree-holder re¬ 
sides within the jurisdiction of the Court, will now 
be valid. 8 Where a decree is passed in favour of a 


uJsJKEl, iTpSSSRSa.* 8 M “ d - **• I* 

507 2 lbraMm v - 0hvlam Hussain, (1921) 15 S.L.R. 11=62 I C. 


3. Ghandrika Prasad, v. Kcsho Prasad, (1918) 4R I C 704 

4. At,too v. Bidhoomookn„, (1879) 1 0 * 1 . G05 ; Sotodworc ’ v 

•hxggcrnath, (1905)1 O.L.J. 96. ^ 

5. Subramania v. Pamaohandra, (1902) 26 Mad. 197: Chliauu 

nT- V '„ /o (1910) 37 ° al - 399 : Shambhunath v. Laic 

All 46 r 93 (di r° tiD f fr ° m M " 1iammad AH v- Josltam, 

ihnnavf •’ ttlayak V ‘ Ananta **"»/«• H909) 84 Bom 68 
(though power is not produced). 1 1,0 

6. Ibid.; Lukmidas v. Qobindram , (1883) P.R. 105. 

7. Kallu v. Muhammad, (1885) 7 All 564 • 4. 

« (,863> 18 o l u - 18 
»z yan - (i9M) aG 

Prasad , (1904) 26 A1J. 19, '• Ji ent 


Decree-holder, 


Agent. 
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Legal repre¬ 
sentative. 


Transferee. 


firm in the name of an agent* an application by a 
succeeding agent is good. 1 When there is already 
a vakalatnamah in favour of the vakil under which 
he filed an application for execution, no further 
vakalatnamah is required to file a subsequent appli¬ 
cation and the latter application is therefore one in 
accordance with law. 2 

An application by a legal representative of a 
deceased decree-holder is good, though he has not 
obtained a Succession-Certificate 3 or has not beeD 
brought on record as such representative . 1 So an 
application by an executor who has not taken out 
probate is in accordance with law/’ An applica¬ 
tion for execution by the widow of a deceased decree- 
holder will not enure to the benefit of the adopted 
son, where the widow disputes the adoption, for the 
widow cannot be treated as the representative of the 
adopted son to the prejudice of the judgment-debtor/ 
An application by a decree-holder who has 
assigned hi9 rights is in accordance with law and 
keeps the decree alive for the benefit of the trans- 

1. Lachman v. Palniram, (1877) 1 All. 510 ; Gangaram v. 

Dinanath, (1912) P.R. 118 = 18 I.C. 52G. ' 

2. Baghunandan v. Jugal Kishore, (1917) Pat. 100 = 42 I.C. 

802. 

3. Mangal v. Salim, (1894) 16 All. 2G; Balkislian v. 11 ’agarsing, 
(1896) 20 Bom. 76 ; Brojonatli v. Issur Chandra, (1892) 19 Cal. 482; 
Hajizuddin v. Abdool, (1893) 20 Cal.755; Manorath Das v. Ambika- 
kanta, (1909) 13 C. W. N. 533 = 1 I. C. 57. See also Janaki BaBab v. 
Hafiz, (1886) 13 Cal. 47 ; Kalian Singh v. Bam Charatt, (1895) 18 
All. 34; Soltha v. Falla, (1893) P.R. 54; Kundan v. Mt. Makhni, 
(1894) P. R. 27 ; Pai/» u S' Co., v. Brahmadro, (1911) 9 I.C. 800. 

4. Hajizuddin V. Abdool, (1893) 20 Cal. 755 ; Alagirisamy 
v. Venkatachalapalhy, (1908) 31 Mad. 77 ; Kcshavlal v. Pitambcrdas, 
(1895) 19 Bom. 261. But see contra, Gunga Per shad v. Dtbi Sun- 
dari. (1885) 11 Cal. 227. 

5. Hari Badani v. Govinda Chantlra, (1908) 9 C.L.J. 382 = 

4 I.C. 118. ; 

G. Saminatha v. Gopalokrishua, (1917) 4 B. W. 291 = 37 
I.C. 750. 
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feree. 1 ^ An application by the transferee of a decree 
is good 2 if his assignment is in writing as required 
by Order 21 rule 10 of the Code 3 though the trans¬ 
feree may afterwards be found to have no title. 4 An 
application made by a transferee of the decree after 
he has been restrained by injunction from “ execu¬ 
ting it or otherwise realizing the decree-debt,” will 
operate to save the bar of limitation in respect of 
a later application for execution made by a person 
held to be legally entitled to execute the decree 5 
When a decree for particular immoveables and 
moveables is passed in favour of one person only but 
is transfered to two different persons, the portion 

to one and that relating to 
moveables to the other, an application in accordance 
with law made by either transferee to the proper 
Court for execution of his portion of the dec'ree to 
take some step in aid of execution enures for the 
benedt of the transferee of the other portion also. c 


Where some of the decree-holders assigned 
their share in the decree to one of them and the 

Bari'™**' V ‘ S '!f- Zama3i ' (1913) 16 °-°- 70=i8 I-O. 97. See also 
194 • M Ulat " U j l ! l} v ’ Akgla Sur y*'wajananiurthi, (1920) 43 Mad 

9 S ra/ »‘n’ 4wir J<W * 'V- N. 71=8 I, C. 833* 

c _ 9 \ AIa 'l oralJ * Das v, d mbikakanta t (1909) 13C WN 539 -i in 
57 ; Vtnayak y. Ananda, (1909) 34 Bom. 68 UhS 9 ‘ 

' i / J a "‘ ac7 ^ ,idra v. Subramania, (1904) 14 M L J 393 °^ 
Subbat/a v. Rangaswamy, (1907) 2 M L T 339 V o ', . i 398 * 
■VisJiwanath,. (1909) 13 £>m. C.R 22=9 I C 
AndapiUai, (1890) 14 Mad. 252. ’ R * l,tasa t>‘* v. 

3. Jatindranath v. Pcycr Deyc Debi, (19l6i 48 Cal !Wn n n 

Jiamanathan v, Raghaveivdra, Q911) 13 I C 7ft • *m*-**h • ^ P.O.; 
46,1.0. S07. • 1 78 » atfiraiad m (1912) 

4. ArassaypaU v. Pulugassary, (1896) 6 M.L J 31 . . 

Brahmayya v. Par astir amayya, (1902) 12 M.L.J 34Q ’ ^ pada 

M*. 424 *■ 8w y ana rdyananmrthi, (JP20) 43 

312. 6 ' v. Thoratn Yarakaj/ga, 41 M.L.J, 
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assignee applied for execution, joining others as 
counter-petitioners, the application was in accor¬ 
dance with law and the failure of the assignee to 
prove the validity of his assignment would not make 
a difference. 1 But in another case when the assig¬ 
nee of a decree from an adult decree-holder, who 
transferred the same on behalf of himself as well as 
his two minor brothers who were also mentioned 
in the decree, first applied for execution but his 
application was dismissed as leave of the Court was 
not obtained for the assignment and thereupon 
the assignee attached the decree in execution of 
another decree of his and relied on his prior abortive 
application, to save the same from bar, it was 
held that the decree-holder having failed to obtain 
recognition of his right in the prior application, that 
application was by a person not entitled to make 
it and could not save the present application from 
the bar of limitation.' 2 

Beaamidar. An application by the real transferee of a 

decree is good, though the application is rejected 
and his name is not brought on the record^ 8 An 
application made by the decree-holder’s benaraidar 
is not in accordance with law according to the 
High Court of Calcutta,' 1 but otherwise according 

1. Vazha Kuthiakath v. Ashi Kalakath, (1910) 7 M.L.T. 247 = 
5I.C. 120; Abdul Mujid v. Muhammad, (1891) 13 All. 89; Mangal 
Khan v. Salim Ullah, (1893) 16 All. 26 ; Manorath Das v. Ambika- 
kanla, (1909) 13 C.VV.N. 533= 1 I.G. 57 ; Salehhan v. Visvanath, 
(1909) 13 Bom. L.R. 22 = 9 l.G. 319 ; Sadashiv v. Narasing Bow , 
(1915) 17 Bom. L.R. 203=28 I.C. 493. 

2. ..KaiLasa Pandaravt -v. Jiamanvja, (1917) 6 L. W. 19 = 39 

I.C 950 (dissenting from Vazha Kuthiakath v. Ashi Kaiakalli, 
(1909) 7 M. L T. 247=5 I. C. 120). See Kunhammad v . Kutty , 
(1889) 12 Mad. 90. . • - 

3. Manikkam v. Tatayy c, (1898) 21 Mad. 388. See alsp Abdul 

Karim v. Chukhun. (1879) 5 C.L.R. 253. • • 

- - 4.- 'Didattath- v. 'LcUHt Cbomar, (1S83) 9 Cal. 633 ; Bam Lai v. 

BabulalA id 14 ) 25 I.C. 555. 
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to the High Courts of Madras and Allahabad. 1 
Where a decree is transferred by an assignment in 
writing and the ostensible transferee executes the 
decree with the leave of the Court, the proceedings 
taken and the application on which they are based 
are in accordance with law as between such trans¬ 
feree and the judgment-debtor, although he may be 
merely a benamidar. 2 


An application for execution against a judgment- 
debtor whose whereabouts are not known is in 
accordance with law.* So is an application made 
against a guardian of a minor judgment-debtor with¬ 
out describing him as guardian of the minor. 4 
According to the High Court of Allahabad an 
application made against the judgment-debtor after 
his death, without bringing his legal representative 
on record, is not in accordance with law, 5 though if 
notice is issued, that will start limitation afresh 
under clause 6 of Article 182. c But according to the 
High Courts of Calcutta and Madras, if the name of 
the deceased judgment-debtor is put in the applica- 
tionby a bona fide error, it is sufficient to save 


07 ^ Komta Ptasad v. Indomati, (1915) 37 All. 415; Abdu 

q T r AK> (1907) 10 °- C - 263 ! CMam v. Seeni 

\ L ’ wiofJr 43 LC ' 601 (Assenting from In rc Muthukumarc 
Asart, (1911) 9 M.L.J. 137=9 I.C. 40). 

2. Balkishtn Das v. Bedmati Kocr, (1893) 20 Cal. 388: Purnc 
Chandra v. Abliaya Chandra, (1869) 4 B. L. R. A p. 40 ; Nadir 

aZ;YuZiv m 19 WR - 265 : ■ 


8. Mahomed v. Inayat, (1914) 36 All. 482 

4 ; Hari v * Xarayan, (1887) 12 Bom. 427 Ram Lakhan ■ 
S/mnfcer, (1918) 43 I.C. 519. See also Seshwa Suretidray MaU 
krani Ever, (1918) 4 Pat. L. J. 35=48 I.C. 415. 

5. Madho Prosody. Eesho Prasad, (1897) 19 AH. 337- s « 

* TnalJT Vet ' (1914) 8G AU> 482 ; Jam " a Dat v. Bishnat 
Singh, (1909) 6 A.L.J. 944=3 I.C. 817. n < 

ai? 6 ’ Mmn<t Dat v - ***»««» Sin ^ h > (1909) 6 A.L.J. 944=3 I.C 


Respondent. 


52 
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Mole of relief. 


Relief not 
granted. 


limitation. 1 Similarly, according to the High Courts 
of Calcutta and Madras, an application made bona 
fide against a -wrong person as the legal representa¬ 
tive is good 2 but according to the High Court of 
Allahabad, it is not. 3 In deciding such cases how¬ 
ever, the definition of ‘ legal representative ’ as in¬ 
cluding persons intermeddling with the estate must 
be kept in view. 

An application for execution, which omits to 
state the mode in which the assistance of the Court 
is required may not be in accordance with law as 
an application for execution, 4 though it may be a 
step in aid oE execution. 5 

The application, to be in accordance with law 
must ask for relief granted and consistent with the 
terms of the decree and that in a mode recognised 
by law/' The relief asked for must be one within 
the competence of the Court to grant. 7 So when 

1. Biirin Btliari v. Bibi Zohra, (1903) 35 Cal. 1047 ; Samia 
v. Chokkalinga, (1893)17 Mad. 7G; Ramachandra v. Tripathi, 
(191G) 2 M. W. N. 128 = 35 1.0. G14 ; BashamaH v. Bhagwant 
Atmaram, GG I.C. 176 (one judgment-debtor dead). 

•2. Balkishen v. Bedmati, (1893) 20 Cal. 388 ; Ramaswami v. 
Opl-ilamani, (1909) 33 Mai. 6. 

3. Gyancndranath v. Rani Nihalo Bibi, (1910) 32 All. 404 ; 
but sec Gopalti v. Bar Prasad, (1892) A.W.N. 241. 

4. Franks v. Hunch, (1875) 1 N.W.P. 79; Sliakaram v. Chela- 
bhai, (1893) 19 Bom. 34; Rai Bahadur Bdlkrishna v. Lahya Mahar, 
(1895) 9 C.P-L.R. 15. But see Mukundaram v. Harnarain, (1897) 

11 C.P.L.R. 157. 

5. See Golind v. Appaya, (1880) 5 Bom. 246 ; Kashavlal v. 
Pit amber das, (1S94) 19 Bom. 261 ; Abdul Ajiz v. Yakub Abdul, 
(1920) 54 I.C. 433 ; Ramachandra v. Tripathi, (1916; 2 M. W. N. 
128 = 35 1.0. 614. 

G. Chatur Kushalchand v. Mahadu, (1886) 10 Bom. 91 ; Pan- 
darinath v. Lilachand, (1839) 13 Bom. 237 ; Natliubhai v. Pranji- 
van, (1919) 34 Bom. 189 ; Muhammad v. Kamila, (1882)4 All. 34 ; 
Ramachandra v Tripathi, (1916) 2 M.W.N. 128 = 35)1.0. G14. But 
see Bundo Krishna v. Narsitnha, (1912) 37 Bom. 42. 

7 E. B. Stevens v. Kamta Pcrshad, (1909) IOiC.L.J. 19=2 
I.C. 941 ; Chaltar v. Ncwal, (1890) 12 All. 64 ; Munawar v. Jani 
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the applicant claims property which was never 
decreed , 1 or prays for the sale of property other than 
that mortgaged as directed under the decree, 2 or 
prays for arrest of the judgment-debtor in 
contravention of law as under section 58 Civil Pro¬ 
cedure Code 8 or in the absence of personal liability 
under the decree, 4 or asks in contravention of 
section 99 of the Transfer of Property Act (now 
Order 34, rule 14 C. P. Code), to sell the property, 5 
the application is invalid. If a decree declared 
the decree-holder’s right to be entered in the revenue 
registers, the application must be to send a copy of 
. the decree to the Collector for his information, but 


Bijai, (1905) 27 All. 619 ; Purnochandra v. Radhanath, (1916) 33 
Cal. fi67 ; Muhammad y. Kamila , (1882) 4 All. 34 ; Beluxri y. 
Raghunandan, (1911) 8 A.L.J. 1151=12 I.C. 734; Bundo Krishna 
v. Narasimha, (1912) 37 Bom. 42 ; Khet Singh v. Onkar Seth, 
(1908) 1 N.L.R. 61 ; Varadaraia y. Murugcsan, (1915) 30 M.L.J. 
460=30 I.C. 707 ; Langtuy . Baijnath, (1906) 28 AU. 387; Thucha- 
kovil Unni y. Arapayil, (1911) 35 Mad.622 ; Manorathy. Ambika- 
kant, (1909J 13 C.W.N. 533=1 I.C. 57; Saday Chandra y, Porcsh 
Nath, 35 C.L.J. 82 = 64 I.C. 571; Ramakrishna y. Eastern Dev. 
Corporation, Ld., (1918) 43 I.C. 537 ; Hargobind y. Naja Sura, 
(1918)20 Bom. L. R. 872 = 47 1,0. 726; Janardan v. Naragan, 
(1918) 42 Bom. 420. But see contra, Varadayya y. Rajakumar 
Venlcatapcrumal, 191$) 14 M.L.T. 530 = 21 I.C. 782 ; Ramaohandra 
v. Tnpathi, (1916) 2 M.W.N. 128=35 I.C. 614. 

1. Pandarinath y. Lilaohand, (1888) 13 Bom. 237 ; Nathubhai 
v. Pranjivan, (1910) 34 Bom. 189 ; Oangaram v. Durgi, (1908) 
P.L.R. 125. v ' 


2 . Sriram y. Majiduddin, (1901) P.R. 98 = 21 I.C. 782; Vara- 

d%ahy. Rajakumar Vcnkatapcrumal , (1913) 14 M.L.T.*530=21 I.C. 
782, 

3. Chatlar v. Neroal, (1890) 12 All. 64; Oangaram v. Durai 
(1903) P.L.R. 125 ; Shamji y. Poonja, (1902) 26 Bom 652 But 

°mona Aii iB a 79 b ‘ e “ be rea ' reatolli 686 Sur “> Mahathir, 

4. Ramakriskna v. Eastern Development Corporation I.d 
am 43 I 0. 687. S M 600,„ ii i/ good m 

v. Tnpathi, (1916) 2 M.W.N. 128=35 1.0. 614. 

, . 6. Chatlar v. Ncwal, (1390) 12 AU. 64 ; Varadaraia v ilurtu 
gesan, (1915) 30 M.L.J. 440=30 I.C. 707. * ‘ “ 
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an application to order the Collector to amend the 
register is improper and invalid. 1 2 3 An application 
for withdrawal of money without fulfilling the condi¬ 
tion imposed by the decree is not in accordance with 
law.-' When by reason of prior imprisonment, the 
judgment-debtor cannot be rearrested for the same 
debt, an application to rearrest him is not in accord¬ 
ance with law. 8 If by reason of insolvency-proceed¬ 
ings, an application for execution is not competent, 
such application is not in accordance with law. 4 5 6 * 
But if the application is in accordance with law, the 
mere fact that it contains a prayer which is superfluous 
or asks for a greater or improper relief, it will not 
vitiate it altogether. 0 Informalities, which are im¬ 
material, such as error in or omission of the number 
of the suit or date of the decree or the verification 
or statement of costs in a wrong column do not 
vitiate the application. 0 An application not accom- 


1. Muhammad v. Kamila Bibi, (1882) 4 All. 34 . 

2. Bchari Lai v. Raghunandan, (1911) 8 A.L.J. 1151 = 12 I.C. 
734 ; Chattar v. Newal Singh, (1889) 12 All. 64. 

3. See Secretary of Slate v. Judah, (1886) 12 Cal. 652 aud 
Chaptsr ou Arrest and Detention, post. 

4. Langtu v. Baijnath, (1906) 28 All. 387 ; Ashrafuddin v 
Bepin Bchari, (1903) 30 Cal. 407 ; P. Varadiah v. Rajakumara 
Venkataperumal, (1914) 26 M.L.J. 83 = 21 I.C. 782. 

5. Hayat AH v. Rupchaud, (1890) A.W.N. 245 ; Jamilunnissa 
v. Mathura Prasad, (1921) 43 All. 550. 

6. Oopal Chunder v. Oosain Das, (1898) 25 Cal. 594 p.B.; 
Sivrendra Mohan Singh v. Bansidliar Marwari, (1882 ) 12 O.W.N. 

114 ; Rama v. Varada, (1893) 16 Mad. 142; Samiapillai v. 
Chokalinga, 17 Mad. 76 ; Ramayyan v. Kadir Bacha, 31 Mad. 68 ; 
Kalka v.Bisheshar, (1901) 23 All. 162 ; Kcshawa Surandra v. 
Debcndra Bala, (1914) 4 Pat. L.J. 213 = 48 I.C. 245; Srittivasa 
v. Tirumalai, (1914) M.W.N. 372 = 23 I.C. 99; Mootha v. Kantham 
Vcctil Sankunni, (1915) 27 I.C. 811; Arjun Naikv. Lakhan, (1918) 

5 Pat. LAY. 205 = 47 I.C. 993; Chhayunessa v. Kazi Basirar, (1910) 
37 Cal. 399. 
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panied by a copy of the decree 1 or by the Collector’s 
certificate under S. 47 of the Dekhan Agriculturists 
Belief Act, 2 is still in accordance with law. It is 
doubtful if an application not accompanied by an 
inventory or description of the property (against 
which execution is sought) as prescribed by Order 
21 rules 12 and 13, is 8 or is not 4 in accordance 
with law. A mistake in giving particulars required 
by rule II5 or omission to verify the application or 
the inventory is immaterial. So is an omission to 
mention an uncertified payment, 7 or to give the cor- 


1. Gunga Govind v. Makhun Loll, (1868) 9 W.R. 362 : Rain- 

i ?“w (1868) 10 WR - 144 : Kheltar v - Ishur > ( 1869 ) 
11 W.R 271 ; Modhoo v. Nobin, (1871) 16 W.R. 25; Dhanpai v. 

UM^?i 2BL " t P ' 18 1 <***>*»*• (1888) 

11 Mad. 336 Pachiappa v, Poojali, (1905) 28 Mad. 557 ; Rama, 
chandra v Laxman, (1907) 31 Bom. 162 (dissentingfrom Sadhashiva 

(1903) 5 BOm - L - R - 394); Chunilal v, JDhawa. 

37 Bom Z l T U ^' B ' : BUnd ° Krishna v * Narasimha. (1912) 
„ ^ ’ 42 ’ Ra 9 huna,ldan Badan Singh, (1918) 40 All 209 
Bat GxrSahaya v. Ishwardhari. (1907) 11 O.L.J. 243=5 I C 660 

Arjnn Naxk v. LakJian, (1918) 5 Pat. L.W. 205=47 1.0*993 - 

‘ rp0n Chetl V v - Mahahngam, (1917) 11 Bar. L. T. 116=42 I.c! 
*uu# * * 

. ~ 2 - Sadasivav. Narasing Rao, (1916) 17 Bom. R. 20=28 

3 Bundo Krishna v. Narsimha, (1912) 37 Bom. 42; Mathura 
Prosadv. Anurago Koer, (1910) 14 0. W.N. 481=51.0.579 ; Baldeo 
v. Kanhaya, (1911) P.L.R. 65 = 34 I.O. 955 ; Natesa v nanJZn- 

“rr 1 hl ? nC}iandra V - Dulalc handra,\ 1918)^4 l!c! 
220 See also Gnanendra Kumar v. Risliendra Kumar (i 9 i«-\ nn 

540 = 44 1.0. 553 ; Vitlial v. Gopalrao, (1909) 5 NX.R 8- l 
1.0. 24; Ramayyan v. Kadir Baolia, (1907) 31 Mad. 68. 

4. Ishriv. Sarhmal, (1890) A.WN 22 - , 

noVf\ 47; Madh ° V ’ Ram ' (1892) A.W.N. 114 ; Abduly, 
(1915) 87.A11. 527 ; Dhonkal\. Phakkar, (1893) 16 All 84* 

n\ HU r y v S ^^.a886) 12 Oal. 161 SHnatl 

v. Gosha, (1881) 7 Cal. 556 . * *rtna(h 

5. Sarnia PiUai v. Chockalinga, (1893) 17 Mad. 78. 

6. Nastrunnissa v. Ghafuruddin, ( 1905 ) 28 All. 24 * 4 . 

114. Mar ' muthuv ‘ Rat »aswami, (1919) 10 L.W. 66 = 51 I. 0. 
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reet number of the suit or date of decree, 1 or to give 
a statement of costs awarded by the decree. 2 But 
an omission to file a list of immoveable properties 
or to give particulars of the amount of the decree 
and costs awarded," or to give the date of the 
prior application but lor which the subsequent 
application would be barred 1 has been held to be 
material. 

An application though not written on durable 
paper as required by the rules of the Court is not 
invalid 5 An application, though insufficiently 
stamped, may be valid, 1 ’ but the subsequent pay¬ 
ment of deficient court-fee is not per se a step in 
aid unless it accompanies an application. 7 Where 
execution of a decree is made conditional on 
prior payment by the decree-holder of court-fee as 
in the case of a suit for redemption of the mort¬ 
gage debt, or discharge of an incumbrance, an 
application for execution without fulfilling the 
condition is in accordance with law, it being open 
to the Court to order execution on previous com¬ 
pliance with the condition.■ 

Am ndment. Where an application wrong in some immaterial 

respect is returned for amendment but is not amend- 

1. Gopal Chunder v. Gosain Das, (1898) 25 Cal. 595 P.B. 

2. Siihijram v. Totocr, (1922) 15 S.L.R. 156 = 65 I.C. 14. 

3. Guru Mahodeva Ashram v. Mahbir Sukul, (1922) 65 I.C. 
120 ; Gopalsah v. Janlci Kocr, (1895) 23 Cal. 217 ; Salimulla v. 
Sainaddi, (1914) 18 C.L».J. 538 = 22 I.C. 337. 

4. Suhijram v. Tower , (1922) 15 S.L.R. 156 = 65 I.C. 14. 

‘ 5. rtoplc's Bank oj India v. Mahomed, (1909) 3 S.L.R. 171 = 

4 I.C. 1154; Ramasami v. ScshayyanQar, '(1883) 6 Mad. 181. 

6. Qanesh v. Promothonalh, (1911) 14 C.L.J. 20=11 I.C. 73; 

see Court-Fees’Act (VII of 1870), s. 28. 

7. See under 4 Step in aid of execution,’ l>ost. 

8. Nathubh&i v. Pranjivan, (1910) 34 Horn. 189 ; Alayirisami 
v VcnkatCLchalapathy , (19GS) 31 Mad. 77 ; Syid Hussain v. Raja- 
gopala, (1907) 30 Mad. 28 ; Bchari v. Raglu.nandan, (1911) 8 

A.L.J. 1151 = 12 1 0. 734. 
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ed within the time allowed by the Court for that pur¬ 
pose or is not further proceeded with it is still valid 
to save limitation. 1 An application for execution re¬ 
turned for amendment though not represented sa^es 
limitation. 2 In one case where an application being 
unverified, was amended within the time allowed 
but after the limitation for the application had 
been out, it was held barred, 3 probably because it 
was thought that the defect was vital and pre¬ 
vented the amendment relating back to the original 
presentation. Where the decree-holder wilfully 
omitted to state the amount of interest due, or 
remedy other defects in the application, the appli¬ 
cation was not in accordance with law. 4 But in 
Jamil-un-nissa v. Mathura Prasad , 5 it has been held 
that a mere mistake in calculating interest that is 
due does not make an application for execution of a 
decree one “ not in accordance with law” and if 


1. Ramanadan y. Pcrianambi, (1883) 6 Mad. 950* Pan- 
darinath v. Lilaohand, (1898) 13 Bom. 237 ; Rama v. Varada 
(1893) 16 Mad. 143 ; Kamatclii y. Pichu, (1916) 31 M.L.J. 561 = 35 
1.0. 876 ; Sarnia y. Cliokkalinga, (1894) 17 Mad. 76 ; Mathura v 
Anurago Koer, (1910) 14 C.W.N. 481=5 I.C. 579; Mootha y 
Randan ViUil, (1914) 97 I.O. 811. Gopisctli Naraya,iaswami y 
Vcnkataratnam, (1915) 2 L.W. 1207 = 32 1.0. 816 ; N.arayanasami 
v. Gantayya, (1915) M.W.N. 865=32 1.0. 691 ; Natesa v. Gana- 
pathta, (1917) 40 Mad. 949 ; Gurrala Seshayya v. Vaiknta Subbiah 
(1918) 28 M.L.J. 494=29 I.C. 16 ; Vadivslu y. Maruda, ( 1914 ) 26 
1.0.-413; Abdul Rafiy. MaulaBaksh, (1915) 37 All. 627; Arjttn Naik 
v. Ldkhan, (1919) 6 Pat. L.W. 205=47 I.O. 993. 

2 . Narayanaswamy v. iJopidi Gantayya, (1915) M. W. N. 865 
=32 I.C. 691 ; Gopisetti Narayanastcami y. Muthulaya,( 19 l 6 )\ T, 
W. 1207-32 I.O. 816; Kamaohi v. Pichu, (1910) 31 M.L.J. 661=35 
I.O. 876. Bat see GopalSahy. Janki Roer, (1895) 23 Oal 217 doubled 
in Mathura v. Anurago Koer (1910) 14 O.W.N. 481=. 5 I C 579 

8. Raghunathay.Venkatesa, (1903) 26 Mad. 101 Chhayu- 
nessa v. Razt Bastrar, (1910) 87 Cal. 399 . y 

« 4 ' d"0) A.W.N. 98. See also Natesa v. 

Qanapathxa, (1917) 40 Mad. 949. i 

6. (1921) 43 All. 560. * - ■ • - • 
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Good faith 
not necessary. 


Application 
need not be 
successful. 


more interest is charged it may be treated as a 
surplusage and struck out. 

• An application, if in proper form, saves limita¬ 
tion, though it is merely colorable and is meant only 
to keep the decree alive, without the intent to take 
effective steps for its realisation. 1 Under the Limita¬ 
tion Act of 1859, the application had to be bona fide 
but this condition was removed under the later acts. 
Under the Act of 1871 if the decree-holder simply 
signified his intention to keep the decree in force, 
that was sufficient, but under the Acts of 1877 and 
1908, the application must be for a step in aid of 
execution. 

To be in accordance with law, the application 
need not be successful. It is the form of the appli¬ 
cation that is relevent but not its fate at the hands 
of the Court. It may be dismissed, struck off or 
withdrawn and yet be in accordance with law. 2 An 
application which is barred by time is not in accor- 


1 . Prabhakarav. Potanna, (1673) 2 Mad. 1 ; Hira Lalv . 
Badri Das , (1838) 2 All. 792 P. C. ; Guruprasadapa v. Virbliadrapa , 
(1883) 7 Bom. 459. 

2. Taracliand v. Kashinath , (18SG) 10 Bom. 62 ; Shankar v. 
Narasinghrao , (1887) 11 Bom. 467; Nathubhaiv. Pranjivan, (1910) 
34 Bom. 189; Vinayak v. Atlanta , (1910) 34 Bom. 68; Adhar 
Chandra v. Lai Mohun , (1897) 24 Cal. 778 ; Jawahir v. Kishor 
Chatid , (1890) 13 All. 343; Keralavarma v. Shangaram , (1892) 16 
Mad. 452 ; Bargovind v. Naja Sura , (1918) 20 Bom. L. R. 872 = 47 
I.C. 726 ; Narsingh v. Kali Charan , (1909) 14 C. W. N. 486 = 5 I. C. 
147 ; Alusaraf Ali v. Amir Jan t (1910) 15 C. W. N. 71=8 I.C. 833; 
Thakur v. Fakir , (1894) 17 All. 106. P.C. (over-ruling Sarju Prasad 
v. Sitaram, (1887) 10 All. 71) ; Btmdo Krishna v. Karsimha t (1912) 
37 Bom. 42 ; Subramanya v. Sankara , (1910) 8 M.L.T. 235 = 7 I.C. 
859 ; Mangal v. Salim , (1893) 16 All. 26 ; Attapuddin v. Jogendra , 
(1920) 31 C.L.J. 389 = 55 I.C, 231. See also Rati Ram v. Nodar , 
(1919) 41 All. 435. 
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dance with law- 1 But when the judgment-debtor is 
prevented, as by the rule of res judicata, from plead¬ 
ing the invalidity of the prior application, such prior 
application though not in accordance with law would 
be deemed to be so and would start a point afresh. 2 

Where an application in accordance with law Step in aid of 
and for a step in aid of execution is made, a fresh execution - 
period of limitation starts at once, whether the Court 
does or does not take the step demanded. 3 


Limitation runs from the date when an appli¬ 
cation is made to take a step in aid of execution, and 
not from the date when the Court disposes of the 
application. 4 Clauses (5) and (6) of Article 182 are not 
mutually exclusive. Where an application to take a 
step in aid of execution under clause (6) has been made 
after notice under clause (6) the starting point for 
computing the period of limitation is the date of the 
application to take a step in aid of execution and not 
the date of issue of notice. 6 


Commence¬ 
ment of 
limitation. 


A step m aid without an application is of r 
avail, and even where there is an order of Court f< 
the step, an application is a condition precedent fc 


1. Ntlmoney v. Ramjeebun, (1881) 8 C. L R 33 *, • Rb™.,, 

22 Bom - 83 - Shumihccnath V. Ourvchurn^m 
5 Cal. 894 , Vvuxyak v. Ananda , (1909) 84 Bom. 68 See a] 

^ 2? °* 2101 * *« 

34 io ‘ ***■*■"■ « 

atn v ‘ Sankara, (1910) M.W.N. 713=7 I.< 

883 ar uJ v ' Amir Jan ' (1910) 16 °- w * N - 71=81 

° Q WltJ,draw °) •« Xaghunandan v. Badan Sinah fioi 
40 All. 209 (struck off for non-production of decree copy). ’ 

4. MocJiai Mondal v. Meseruddin, (1910) 18 0 L T 9 r-ot, 

'Z\ RaiBc 'T v - KaW ™’ (,009 > 10 a « «“=»i 6 o m 

Ibrahxmjt v. Hassanvddin, (1916> 19 0. W. N. 794=28 I C ' 881 
Laohman v. Gahrcshtoar, 65 1.0. 681. ’ 381 

6. Isahut v. Mi Hla, (1919) 12 Bur. L.T. 74=62 1.0. 937. 


Application 

necessary. 


Oral 

application. 
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giving a fresh start. 1 But in cases where the order 
of the Court cannot be passed without a prior appli¬ 
cation for the purpose, it may be safely presumed 
that such an application had been made. 2 

In order that an oral application may be effec¬ 
tive as a step in aid of execution, the application 
must be one which it is necessary to make 
for securing the main reliefs prayed for in the 
petition. It must be of such a nature that, if the 
application were not made, further proceedings in 
execution could not be taken either by reason of the 
specific prayer not. being contained in the petition 
or by reason of the Code or the Buies of Practice 
requiring further acts to be done before the main 
reliefs prayed for could be granted or enforced. 3 So 
mere issue of process, such as a warrant of arrest, 
without an application, is not sufficient to give a 
fresh start and the circumstance that when the order 
was made the decree-holder or his pleader was in 
Court and asked the Court to issue the process does 


1. Dwarkanath v. Anandrao , (1899) 20 Bom. 179; Mohun y. 
Bapuji , (1909) 11 Bom. L.R. 729 = 3 I.C. 771 ; Trimbak v. Kashi- 
nath , (1898) 22 Bom. 7*22 ; Muluckchand v. Bechar , (1901) 25 Bom. 
639 F.B. ; Ananda v. Hara, (1896) 23 Cal. 196 ; Rajkumar v. Raj- 
lakhi , (1886) 12 Cal. 441 ; Raj Bchari v. Kalihar , (1909) 10 C.L.J. 
479 = 3 1.0. 336; Thaktir v. Katwaru , (1900) 22 All. 358; Shco 
rrasad v. hular Bahadur , (1908) 30 All. 179 ; Sarat Kumary v. 
Jagatohandra, (1896) 1 C.W.N. 260; Madan Mohan v. Ganga- 
chandra , (1911) 17 C.L.J. 422 = 13 I.C. 189. 

2. Kcshaulal v. Pitambardas , (1895) 19 Bom. 261 ; Triinbok 
V. Kasliinaili , (1898) 25 Bom. 722 ; Mulukchaiul v. Bechar , (1901) 
*25 Bom. G39 F.B. ; Ramdas v. Kanshiram , (1912) P. L. R. 155 = 
14 I. C-. 335 ; Wali Ram v. Bha/jwan , (1918) P. W. 11. 20 = 18 
I. C. 236 ; Chinapa V. Lada Sahib , (1916) 15 Bom. L. R. 205 
= 19 I. C. 394 ; Adimuthu v. Adiappa 9 (1919) 12 Bur. L. T. 113= 
62 I.C. 656. 

3. Masilamony v. Sethuswami, (1917) 41 Mad. 251. 
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not constitute an application as contemplated by the 
rule. 1 

When an execution case was posted for hearing 
the defendant’s objections and the deciee-bolder 
intimated that he was ready with his witnesses to 
proceed with the case, it was held that the conduct of 
the decree-holder implied on application to the 
Court to take the evidence and should be taken to 
be an application to the Court to take some step in 
aid of execution. 2 

An oral application by the decree-holder’s 
pleader to have a date fixed for the settlement of the 
proclamation of sale under Order 21 rule bfi is a step 
in aid as such an application need not be in writing. 3 
So is an application for adjournment for getting an 
encumbrance certificate before proceeding to sale, 4 
or to proceed with the sale which had been stayed' 
is a step in aid. So is an oral application by the 
decree-holder to record a payment made out of 
Court. 6 An oral application to the Court to receive 
railway charges for taking the judgment-debtor to 
the civil prison is a step in aid. 7 

__Anoral application which is merely a repetition 

1. Juggilal v. Oanga Prasad, (1911) 14 0.0. 124 = 10 I.O. 182 • 
Prabliakara v. Potannah, (1878) 2 Mad. 1 ; Chundcr Coomar v 
Bhogobulty Prosanno, (1877) 3 Cal. 235 P. B.; Mohun v. Bapuji, 
(1909) 11 Bom. L.R. 729 = 3 I. C. 771 ; Mulukohand v. Bcchar 

(1901) 25 Bom. 639 P.B. But sea Chinapa v. Ladasdheb, (1912) 19 
I* 0. 394. 

2a Brojendra Kishore v. Dil Muhummed , (1918) 22 C.W.N 
1027=44 1.0. 601. The learned judges seem to have shown an 
extraordinary favour to the deoree-holder I 

• 8 Sura J mal v. Sarjoog Prasad , (1917) 2 Pat. L. J. 5 = 38 
1.0. 540. 

4. Abdul Kadir v. Krishna Malamal, (1915) 38 Mad. 695. 

5. Oulsari Lai v. Boh: Bhajan, (1919) 22 O. 0. 76=62 I. C. 
116. See also Chandra Kumar v. Ramdhin Dhar, (1922) 64 1.0. 727. 

6. Narayanrao v. Balkrishna, (1922) 67 I. 0. 399 . 

7. Krishna Aiyar v. Mayankutti, (1922) 15 I/,W. 14, 
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of an existing one is not step in aid. 1 Where after 
an order for transmission of the decree, the decree- 
holder, who had not filed the necessary copies, 
filed them in Court and only applied for the trans¬ 
mission of the decree, the oral application was not 
a step in aid. 2 

An execution petition returned for amendment 
but not represented. 8 or an application to restore by 
way of review an execution case that has been struck 
off is a step in aid. 4 Representation of an application 
after amendment is not a step in aid/ 

An application for transmission of the decree 
for execution in another Court, 6 of competent pecu- 

1. Masilamony v. Sethusatomi, (1917) 41 Mad. 251. Seo also 
liangachariar y. Subramania, (1921) 12L.W. = 58 I.C. 536. 

2. Rmgachariar v. Subraynania, (1920) 12 L. W. 9=581 C 

536. 

3. Natcsa v. Ganayathia, (1917) 40 Mad. 449 ; Srinivasa v. 
Tirumalai, (1914) M.W.N. 372=23 I.C. 99 ; Vadivclu v. Maruda, 
(1915)26 I.C. 413; Ramanadlian v.■ Pcriatambi, (1882) 6 Mad. 
250; Narayanaswami v Gantayya, (1915) M.W.N. 865 = 32 I.C. 
691 ; G. Narayanaswami v. M. Venkataratnam, (191G) 2 L.W. 
1207 = 32 I.C. 1207 ; Mootha v. Sankunni, (1915) 27 I.C. 811; 
Gurrala Sesliayya v. Venkata Svbbiah, (1915) 28 M.L.J. 494 = 29 
I.C. 16; Natesa v. Annasami, (1916) 3 L.W. 468= 34 I.C. 756 ; 
Kamatchi v. Fichu, (1916) 31 M.L.J. 561 = 35 I.C. 876. See also 
page 410 suj)ra. 

4. Karticknath v. Jvggcrnath , (1909) 27 Cal. 285, 

5. Raiaruthna v. Doraisami , (1909) 5 M.L.T. 224 = 4 I.C. 
113. See Valasubramanya v. T. A.B. Chit Co. ,(1919) 10 L.W. 222 
= 25 I.C. 765. 

6. Lachaman v. Moddan Mahan, ( 1881 ) 6 Cal. 513; Rajbullah 
v. Joy Kishcn , (1893) 20 Cal. 29 ; Ramanath v. Oauri Sankar , 
(1898) 2 G.W.N. 415 ; Chundranath v. Gurroo Frosunno , (1895) 22 
Cal* 375 ; Raj Kumar v. Annoda Charati, (1877) 1 All. 525 ; 
Collins v. Slaula, (1810) 2 All. 284 ; Todarmal v. Phoola , (1913) 
35 All. 389 ; (1914) 12 A.L.J. 1006 = 25 I.C. 738 ; Lareti v. Razari, 
(1916) 14 A.L.J. 415 = 33 I.C. 523; Ejaz y. Shah Zaman f (1912) 
16 O.C. 70 = 18 I.C. 97 ; Panduranga v Vythilinga, (1907) 30 Mad. 
537 ; Krishnayya v. Venkayyar 9 (1883) 6 Mad. 81. Bee also Chut- 
trepat v. Rai Bahadur Saith, (1916) 43 Cal. 903 F.B.; Kunj* 
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niary jurisdiction, 1 not being a foreign Court 2 is a 
step in aid. But it has been held that where 
a decree passed by a Court in a Native State is 
transferred to a Court in British India all proceed¬ 
ings taken in that Court must be regarded as hav¬ 
ing been made to a proper Court within the mean¬ 
ing of Article 182 (5) so as to save limitation. 3 A 
subsequent application bringing in stamps for 
transmission of the record, 4 is a step in aid. But 
where after the application for the transmission of 
a decree, the decree-holder who has not filed the 
necessary copies under Order 21 rule 6, files them 
in Court and orally applies again for the transmis¬ 
sion of the decree, the oral application does not 
give a fresh start. 5 An application to the Court to 
which the decree was transmitted for execution to 


behari v. Tarapada. (1920) 4 Pat. L. J. 49=58 I. C. 220 (though by 
mistake the certificate is 6ent direct to the other Court); Rama- 
ohandra v. Krishna Lai. (1921) 3 Pat. L. T. 298 = 65 I C 832 • 
Baldeo Das v. Chuni Lai, (1904; P.R. 55; Naman Ram v 
Muhammad, (1905) P.L.R. 27; Curpen v. Aw ilahalingam, (1918) 
11 Bur. L.T. 116 = 42 I.C. 100 (though not accompanied by a certified 
copy of the decree). But see also Raj Kumar Sen v. Annodacharan 
(1910) 9 I.C. 246. * 

1. As to the difference of opinion, see Amrit Lai v. Murlidhar 
(1922) 1 Pat. G51; Ookul Kisto v. Aukhin Chander, (1839) 16 Oal 
467 ; Shri Sidheswar v. Shri Harihar, (1888) 12 Bom. 156 Sham- 
aundtr v. Anath Bandhu, (1910) 37 Cal. 574 and contra in Madras 
Narasayya v. Yenkatakrishnayya, (1884) 7 Mad. 897 ; Shanmuga 
v. Ramatiadhan, (1894) 17 Mad. 309 ; Ylazorath Kibulav v. Sunni 
Lai, (1910) 7 M.L.J. 132=5 1.0. 165 ; Abdulla v. Ahmed Hussain 
(1914) M.W.N. 97 = 22 I.C. 276. ^ 


2. Hayal AH v. Rup Chand, (1881) P.R. 107 ; PUroe Leslie 
ST Co. Ld. v. PerumaX, (192)) 40 Mad. 1064 P. B.; but Bee oontra 

Janardan v. Narayan, (1918) 42 Bom. 420 (where there is reel, 
procity). 

8. Prabhulingappa v. Qurunath, (1921) 45 Bom. 463; Ram- 
maluiar Chetty v. Krishnaswami Chetty, (1922) 43 M.L.J. 743. 

4. Vellayya v. Jagannath, (1884) 7 Mad. 807. 

6. Rangachariar v. Subram'ania, (1921) 12 L.W. 9s=68 1.0. 
586t * * 
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Issue of 
notice. 


return the decree to the original Court is 1 a step in 
aid, but an application to return the decree to him 2 
or transmit it to another Court direct is not. Where 
a decree has been transferred by the Court which 
passed the decree to another Court for execution, a 
subsequent application for transfer made to the 
Court which passed the decree is not a step in aid. 3 

An application to bring deceased judgment- 
debtor’s representative on record or to substitute 
the name of the decree-holder’s representative on 
record is a step in aid. 4 

An application in the course of execution- 
proceedings for time to ascertain the address of the 
judgment-debtor is a step in aid. 5 The application 
for the issue of a notice to the judgment-debtor 6 or 
for substituted service of notice 1 is a step in aid. 

1. Krishnayya v. Venkayyar, (1883) 6 Mad. 81; Anandamohan 
v. Harasundari, (1895) 22 Cal. 196 ; Rajaram v. Danaji, (1899) 23 
Bom. 311. 

2. Gunga Pcrshad v. Dtbisundari, (1885) 11 Cal. 227 ; Raja- 
kumar v. Rajlakhi, (1886) 12 Cal. 441 ; Rajaram v. Banaji, (1899) 
23 Bom. 311 ; Aghore Kali v. Prosunno Kumar, (1895) 22 Cal. 827. 

3. Rangaswami Shetty v. Shcshappa, (1922) 24 Bom. L. R, 
798=68 I. C. 506. (This case requires re-consideration. It purports 
to follow Maharajah of Bobbili v. Narasaraju, (1916) 39 Mad. 640, 
but the case seem to bear a distinction.) 

4. Adharchandra v. Lai Mohan, (1897) 24 Cal. 778 ; Malta- 
linga v. Kuj.panna, (1907) 30 Mad. 541 ; Varadiahv. Rajakumara, 
(1913) 26 M.L.J. 83 = 21 I.C. 782; Attapuddin v. Jogtndra, (1920) 
31 C.L.J. 389 = 55 I.C. 231 ; Jogcndra v. Rasikchandra, (1905) 2 
C.L.J. 544 ; Oovind v. Appaya, (1880) 5 Bom. 246 ; Vishvanath v. 
Nassu, (1931) 23 Bom. L. R. 107 = 60 I.C. 91 ; Keshowlal v. Pitam- 
berdas, (1695) 19 Bom. 261 ; Prabat Drvi v. Divanohand, (1910) 
P.L.R. 6 = 6 I.C. 490. 

5 . Baridas v. Vithaldas, (1912) 36 Bom. 638; Shankar v. 
Radhoshiam, (1919) 50 I.C. 278. 

6. Pachiappa Aohari v. Poojali Seenan, (1905) 28 Mad. 559; 
Barnes v. Turton, (1883) P.R. 23 ; Abdul v. Yakub, (1920) 54 1.0. 
483. See also Oobardhan Das v. Satish Chandra, (1922; 1 Pat. 609. 

7. Amina v. Banarsi, (1914) 36 All. 439 : Pitam y.Teta, 

All. 301. 
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An application to the Court which passed the decree 

to issue notice under Order 21 rule 22 C. P. Code 

% 

to the judgment-debtor to show cause against execu¬ 
tion is not an application in accordance with law or 
to take some step in aid of execution, because such 
notice can only be issued by the Court to which 
the decree has been transmitted, and to which the 
application must be made to execute the decree. 1 
Affidavit of service of notice under Order *21, rule 
21, is not a step in aid. 2 

The payment of process-fee for issue of service 
of sale-proclamation or other like purpose is suffici¬ 
ent to give a start, if it accompanies an application. 8 
A memorandum mentioning batta paid for issue 
of notice to the judgment-debtor under Order 21 
rule 22 is an application to seek a step in aid. 4 
But an application paying in an unauthorised 
process is not valid. 6 

1. Eazari Lai y. Baidyatuith, (1921) 26 O.W.N 292 = 63 I. C 
116. See also Chutterpal v. Sumarimall, (1916) 43 Cal. 903. See 
also Krishna Prasad v. Dhirtndranath, (1920) 24 C. W. N. 55=64 
I* C. 1. 

2. Mohun v. Bapuji, (1909) 11 Bom. L.R. 729 = 8 I. C. 771 

See contra Thakur v. Sheo Bhanjan, (1919) 4 Pat. L.J. 621 = 49 I.C 

892; Pr an. Krishna y.Pradub Chandra, (1917) 21 OWN 4 qq_ 
88 I.C. 536. aj3_ 


3. Vijiaraghavulu y. Srinivasulu, (1905) 28 Mad. 399 • Shec 

^ Bahadur ' ( 1908 > 80 AU. 179; Thakur v. Katwaru 
(1900) 22 All. 858; Radha Prosad v. Sudur Loll, (1883) 9 Cal 644' 

ZZ*' ^Si 18835 9 Cal 78 °: Mohun V.fl42 

cfto»dra (l 911 ) 17 G.l.J. 422 = 18 LO. 189; Bhupendra v. b2Z 
dra, (1913) 18 1.0.455; Mohun Lai, v. Bapuji (1909) 11 p nm 

I ^. 771: A » anda Moha » v. Ear a Sundari, (1896) 23 
Oal. 196; Norendra v. Bhupendra , (1895) 23 Cal. 874 - Trimhnk „ 
Kashinath, (1888, 22 Bom. 722 ; Mainland v. BeZar Xu* 

Bom. 6Q9F. B.',Dwarkaiiath y. Anandrao, (1894) 20 Bo m 179* 

Bhawam Prasad, v. IJtikhar, (1910) 7 I 0. 769 ; Juggilal y Galt* 
Prassad (mi) 14 0.0. 124=10 I. 0. 182. But seo Lnna Lai y 
Sardar, (1917) 20 O. 0. 332 =43 1.0. 342. ’ ' 

4. Alagamuthu y. Dcvosagaija, (1916) 8L.W. 34=*32 1 C 484 

6. Qangaram y. Durgi, (1908) P.L.R. 125, ‘ 


Payment of 
process fee. 
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Attachment. 


An application to execute the decree by the 
arrest of a surety liable for the satisfaction of the 
decree after it was passed is a step in aid of execution 
against the original judgment-debtor also, 1 and vice 
versa. 2 

An application simpliciter to attach property 8 
bona fide considered to belong to the judgment- 
debtor 4 is a step in aid, but an application simply 
to continue attachment and to put off pro¬ 
ceedings is not a step in aid, 5 though if accompanied 
by a prayer for payment under the attachment, it 
may give a fresh start. 6 In the absence of an appli¬ 
cation by the decree-holder moving the Court to 
direct an attachment to issue, such order made on 
the original application for execution is not a step in 
aid. 7 An application to a Court to exercise its power 
under Order 21 rule 32 is an application for execu¬ 
tion of a decree and is a step in aid. 8 An affidavit 
filed on behalf of the decree-holder in proof of ser¬ 
vice of process of attachment is a step in aid. 9 

1. Mahomed Hajiz v. Mahomed Ibrahim, (1920) 43 All. 152 ; 
ChoJappa v. Ramachandra, (1914) 44 Bom. 34 ; Honda Firm v. 
Firm of Seth Eunwar Bhansuk Nand, (1922) 44 P. L. R. 70=67 
J. C. 301. 

2. Badruddin v. Mahomed Hafiz, (1922) 20 A.L.J. 726. 

3. Lakmi Das v. Gobind, (1882) P. R. 105 ; Chundtr Coomar 
v. Bhogobutty, (1877) 3 Cal. 285; Rajah Nilamony v. Nilcomul, 
(1876) 25 W.R. 546. 

4. Prabh Singh v. Bal Kishen, (1895) P. R. 6 ; Ramachandra 
v. Tripathi, (1916) 2 M.W.N. 128 = 35 Jl. C. 614; Ghulam Nasi- 
ruddin V. Hardco Prasad, (1912) 34 All. 436. 

5. Abdul v. Fazilun, (1892) 20 Cal. 255. See Nukanna v. 
Ramos ami, (1876) 2 Mad. 218. 

6. Jamnadas v. Lalitaram, (1877) 2 Bom. 294 (under Act of 
1871). 

7. Shiv Prasad v. Kanliaya, (1920) 54 I.C. 935. 

8. Haji Ahmed v. Poker Mull, (1912) 5 Bur. L. T. 116=15 
I.C. 945. 

9. Thakur Singh v. Sheo Bhanjan, (1919) 4 Pat. L.J. 521 = 
49 I.C. 892. 
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An application by the decree-holder to have a 
decree attached executed through another Court 
is a step in aid in his own decree- 1 

Aq application to seal warrant , 2 or an appli¬ 
cation asking the sheriff to report why the service 
of attachment has not been effected , 3 is a step in aid. 

An application for the appointment of a recei- Receiver, 
ver is a step in aid . 4 

An application by the decree-holder to certify Certification, 
result of execution under section 41 of C. P. Code is 
a step in aid. 5 And so is one to certify payment or 
adjustment in part satisfaction of decree, provided 
the payment or adjustment was actually made. 6 

An application for payment of money realised Payment out. 
in execution, such as by sale etc. and deposited in 
Court is not a step in aid according to the Courts of 


1. Thuchakcvil v. Arapayil, (1910j 35 Mad. 632 ; Oopala 
Menon v. Anujan Rajah , (1912) 22 M.L.J. 146=13 T.C. 179 ; Oya 
Loan Co. v. Dhirit Kundal Lai, (1910) S I.C 675; Adharchandra v. 
Lai Mohun, (1897) 24 Cal. 778; Lachman v. Tondiran, (1885) 7 All. 
882 ; Maharajah of Jaipur v. Lalji, (1914) 12 A.L.J. 1001 = 25 1.0. 
738. 

9. Jagannaths. Brojonath, (1902) 29 Cal. 580; Dchari Lai 
v. Jagannalh, (1906) 3 A.L.J. 815. 

3. Wali Ram v. Bhagxoan , (1913) P.NV.R. 20=18 I.C. 236. 

4. Sambasiva v. Krishna, (1909) 7 M.L.T. 86 = 5 I.C. 758. 

5. Krishnayya v. Venkayyar, (1883) 6 Mad. 81. 

6. Sitla Din v. Sheo Prasad, (1881) 4 All. 60; Muhammad v. 

Ram Sarup, (1887) 9 All. 9 ; Sujan v. Hira, (1890) 12 All. 399 
P. B. ; Kasumri v. Beni Prasad, (1904) 26 All. 19 ; Chotey v. Esl t- 
wari, (1910) 32 All. 257; Tarini v. Bishtoo, (1886) 12 Cal. 60S ; 
Lachman v. Gahreshwar, (1922) 65 1.0. 681 ; IPasi v . Poor***, (1893) 
20 Cal. 696; Baricharanv. Baricharan, (1910) 61.0. 43 ; Satoda- 
gore v; Jaggcmath, (1905) 1 O.L.J. 96; Rakhal v. Jogendra; (1909) 
10 O.L.J. 467 = 8 I.C. 891 ; Gopal v. Rajcndra, (1916) 20 C. W. N. 
616=341.0. 625; Bacharaj v. Babaji, (1918) 38 Bom. 47; Adimuthu 
v. Adiappa, (1919) 12 Bur.L.T. 118 = 521.0. 656 (oral application) 
See also Lecky v. Bank of Upper India, (1911) 83 All. 629 • 
Eariaharan v. Haricharan, (1910) 6 I.C. 48 * 

54 
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Calcutta and the Punjab, 1 but it is, according to the 
other Courts. 2 An application for payment of 
money attached in execution is a step in aid 3 and 
so is an application for rateable distribution under 
Section 73 C. P. Code.' 1 

An application for making a decree absolute 
and directing a sale of mortgaged property is a step 
in aid even though no execution petition is pend- 
ing.° An application to sell attached property is 
not an application for execution 0 but is a step in 

1. Hcmcliundcr v. Brcjo Soondury , (1882) 3 Cal. 89 ; Fazal v. 
Mctta, (1884) 10 Cal. 549 ; Gunga PcrsJiad v. Dcbisw.ulari, (1885) 
11 Cal. 227 ; Ananda Mohan v. Harasundari, (1896) 23 Cal. 196; 
Sadananda v. Kali Sankar, (1905) 3 C.L.J. 95 ; Baiinath v. Ghan. 
shy am > (1904) 8 C. W.N. 382; Ban Bcharyv. Jnancndranath , (1914) 
22 I. C. 709; Atar Singh v. Kallaram , (1901) P. K. 103 F. B. ; 
Bayndas v. Kanshi Ram, (1911) P. L. R. 155=14 1. C. 335. Sec 
also Appasami v. Jotha, (1899) 22 Marl. 448 (where payment was 
made out of Court by the Receiver without any step in aid). 

2. Par an v. Jawahir, (1684) 6 All. 36G; Buian Singh v. «ira 
Singh, (1889) 12 All. 399* F. B.; Dharam Raj v. Lachman, 18 
O.C. 359 = 33 l.C. 557 ; Bapuchand v. Mugulrao, (1S97) 22 Bom. 
340 ; IVtt&afraya/w v. Narasimlia , (1880) 2 Mad. 174; Keralavarma 
v. Shankar an, (1893) .16 Mad.. 452 ; Koormayya v. Krishnainma, 
(1893) 17 Mad. 165; Nanchand v.Vithu, (1S91) 19 Bom. 261; 
SadasJutv. Narayan (1911) 35 Bom. 452 ; Lachman Jat v. /itra 
■Dar;*i, (1997) 11 C P.L.R. 161 ; Thangi Shcttithi v. Duja Shettilhi , * 
(1916) 35 M.L.J. 574 = 4S l.C. 226; Raghunandan v. Jugal Ki shore, 
(1917) Pat. 100 = 42 l.C. 802 (payment from the receiver’s hands). 

3. Vcnkataramanamma v. Purushottam , (1900)24 Mad. 188 ; 
Apuria v. Chundcrmoney, (1905) 10 C.W.N. 354 ; Sadashct v. 
Narayan , (1911) 35 Bom. 452. 

4. Baijnath v. Ghanshyam, (1904) S C.W.N. 382; Gridhari v. 
Daviodar , (1914) 17 O.C. 169 = 25 l.C. ICO. 

5. Phul Koeri v. Bajrang, (1917) 39 I. C. 101 ; Gulapa 
Rudrappa v. Erava Baxangoicda, (1921) 23 Bom. L. R. 1013 = 63 
l.C. 844. 

6. Chowdry v. Kali Puddo, (18S9) 17 Cal. 53 ; Mujib-allah v. 
Umcd, (1908) 30 All. 499 ; Vcnhalappiah v. Jagannadha, (1901) 12 
M.L.J. 24 ; Bommaraju Venkataperumal v. Subravianya, (1915) 31 
l.C. 87; Subba v. Muthuvecran , (1913) 36 Mad. 553; Mallikarjanudu 
V. Lingamurti, (1904^25 Mad. 244. See also Gularn Kavusha v. 
Bhuvaraha , (1917) 31 l.C. 152 \ Qu\zari Lai v Raw Bhajan, (1919) 
22 O. C. 75 = 52 l.C. 116 (oral application to proceed with sale after 
Btay pending a claim). 
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aid. 1 An application for time to ascertain the share 
of the judgment-debtor in property put up for sale is 
a step in aid.- An application to issue sale procla¬ 
mation is a step in aid 3 and when sale is adjourned 
an application to fix another date for sale or for 
issue of fresh proclamation is a step in aid. 4 An 
application made in good faith to have the form of 
the proclamation corrected and to have a date fixed 
for settling the terms of the proclamation under 
Order 21 rule 66 and for the issue of a notice to 
a specified date is a step in aid. 5 


An application for time to obtain extracts from 
the Land Revenue Register as required by Order 21 
rule 14 and for certificate to the effect that such 
extracts are necessary 6 and for such extracts to the 
Collector 7 is a step in aid. An application for adjourn¬ 
ment made for getting an encumbrance certificate 
and filing draft proclamation is a step in aid. 8 An 


1. Anandamolian v. Harasundar, (1696) 23 Cal. 196; Mancklal 

v Nasta, (1890) 15 Bom. 405 ; Maharajah of Bobbili v. Sri Baja 
Narasaraju, (1914) 37 Mad. 231; Maluxrajah of Bobbili v. Srcc 
Rajah Narasaraju, (1916) 39 Mad. 640 P.B. ; Kuppusamy v Raia- 
gopala, (1922) 45 Mad. 466. 9 1 

2. Vishwanath v. Narsu, (1921) 23 Bom. L.R. 107=60 I. C. 


3. Ambikapcrshad v. Sundari Lai, (1884) 10 Cal. 857 F B • 
\ Maraghavalu v. Srinivasalu, (1905) 28 Mad. 897 ; Raia Kishorr 

v.Gurucharan, W>H) 9 I.C. 63i ; Hiralal v. Durgacharn ( 1905 , 

3 0.L.J. 240; Amar Singh v. Tika, (1880) 3 All. 139; Chundcl 
Coomar v. Bhugobatly, (1877) 3 Cal. 235. 

4 Amar Singh v. Tika, (1880) 3 All. 139; Ehawan Sinoh v 
Daya Ram, (1882) A.W.N. 168. 9 ' 

6. Surajmal v. Sarjoog, (1917) 2 Pat. L. J. 6=38 I 0. 540 

6. Kunln v. Seshagiri, (1882) 5 Mad. HI. See also Shcshdcsha- 
charya v. Bhimacharya, (1913) 37 Bom. 817. 

5 I.C.'BIT" 1 "™ Pr0SCld V ' AHVra °° KC * r ' (l910) 14 0lW - N - 401=3 

\f bdul ^ adir v - K ™>>na, (1914) 38 Mad. 695 (oral applica. 
tion) , Ravur Munasamt v. Padala Muttiah, (1916) 33 1.0. 79 ] 
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application for leave to bid is probably a step in aid, 1 
but certainly so, if accompanied by a prayer for set 
off against the decretal amount. 2 

An application to continue sale is a step in aid. 8 
An application by the decree-holder to postpone 
sale to enable him to sell the property to advantage is 
a step in aid, 4 but not so if it was only to give time to 
the debtor to make the payment. 5 If the judgment- 
debtor applied for postponement of sale, the decree- 
holder’s mere consent is not a step in aid, 6 but if 
the decree-holder consents only in part and insists 
that a portion of the attached property be sold, it is 
a step in aid. 7 

An application by the decree-holder purcha¬ 
ser for depositing poundage fee is not a step 


1. Bansi v. Sikrec, (1891) 13 All. 281 ; Dalcl v. TJmrao, (19C0); 

22 All. 399 ; Vinayak v. Vinayak, (1897) 21 Bom. 331 ; Nawab 
Sofia v. Nawab Raisunnissa, (1905) 8 O. C. 161. For tbe view con¬ 
tra, in Calcutta and tbe Punjab, see Torec v Mahomed, (1883) 9 Cal. 
730; Raghunandan V. Kalhj Dutt, (1896) 23 Cal. 690; Mould 
Muhammad v. Badri Mal,( 1884) P.R. 88. There also if the application 
did in fact aid tbe execution it was considered a step in aid ; see Troy- 
lokya v. Jyoti, (1902) 30 Cal. 761 ; Hiralal v. Durgacharan, (1905) 

10 C YV.N. 209; Salig Barn v. Raichand, (1912) P.W.R. 35 = 14 I.C. 
468. 

2. Nabadip v. Bepin, (1908) 12 C.W.N. 621 ; Naioab Safla v. 
Nawab Raisunnissa, (1905) 8 O.C. 161 ; Dliaramraj v. Lachman, 
(1916) 18 O.C. 359 = 33 I.C. 557. See contra Raghunandan v. Rally 
Dutt, (1896) 23 Cal. 196; Umcsh v. Shib Narain, (1904) 31 Cal. 1011. 

3. Desiroddi Ycllamanda v. China Piohayya, (1914) 16 M.L.T. 
103 = 25 I.C. 58. 

4 . Desireddi Yellamanda v. China Pichayya, (1914) 16 
M.L.T. 103 = 25 I.C. 58; Rahmit v. Satgur, (1880) 3 All. 47 F.B. 

5. Mai noth v. Debi Baksh, (1881) 3 All. 757; Troylokyanath 
v. Jyoti Prakash, (1903) 30 Cal. 761 ; Hira Lai v. Dwijacharan, 
(1905) 3 C.L.J. 240. See Sitla Din v. Shco Prasad, (1881) 4 All. 60. 

6 . Barrow v. Javarchand, (1896) 19 Mad. 67 ; Srinivasa v. 
Ponnusami, (1905) 28 Mad. 40 ; Fakir v. Ghulam, (1878) 1 All. . 
580; Mainath v. Debi Baksh, (1881) 3 All. 306. 

7. Dharanamma v. Subba, (1884) 7 Mad. 306. 
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in aid. 1 An application to reject the judgment- 
debtor’s objections to execution 2 or his petition to 
set aside sale and to confirm the sale is a step in aid, 
but an application to confirm sale is not. 8 When 
pending attachment a mortgagee intervened, the 
decree-holder’s application to sell the property 
subject to attachment and to pay the proceeds to him 
is a step in aid. 4 

Where the decree-holder is himself the purchaser 
his application for possession, is, except in Patna 5 and 
probably Allahabad, 6 a step in aid. 7 An application by 
the decree-holder for summoning witnesses in opposi¬ 
tion to objection taken by a claimant for attach¬ 
ment 8 by the judgment-debtor to determine the 


1. Aghore Kali v. Prosunno, (1895) 22 Cal. 827 ; Anattda 
Mohan v. Hara Sundari, (1896) 23 Cal. 196. 

2. Tazimunnissa v. Nahu, (1918) 40 All. 668 ; Ishri Bai v. 
Baghupat Narain, (1921) 19 A.L.J. 641 = 63 I. C. 907. 

3. XJmeshohandra v. Shib Narain, (1904) 31 Cal. 1011 • 

Bamacharan v. Nrisingha, (1893) 11 C. L. J. 356 = 6 I. C. 264 ; 
Kewalram v. Khadim, (1883) 5 All. 576; Qobind v. Bunglal (1894) 
21 Cal. 23. 

4. Lalraddi v. Kalachand, (1888) 15 Cal. 363. 

5. Kamal Narain Singh v. Maharaja Bahadur Kesho Prasad, 
(1922) 1 Pat. 701 ; see Eazi Abdul Gani v. Bajaram, (1916) 1 Pat' 
L.J. 282 F.B 

6. Bhagwati v Banwari, (1908) 31 All. 82 F.B. (overruling 
Motilal v. Makund, (1897) 19 All. 477.) See contra, Babu Bam v. 
Peary Lai, (1919)41 All. 479 (saying that the question was put 
directly before the Fall Bench). 

7. AH. Lai Devi v. Kareem Baksh , (1904) P R is • 
Sariatoolah v. Raj Koomar, (1910) 27 Cal. 709; Lakshmanan y 
Kannammal, (1900) 24 Mad. 185; Kasinatha v. Uthumansa Maori 
35 Mad. 529; Sadashct v. Narayan, (1911) 35 Bom. 452; Mo’rrem y 
Saral Kumari, (1909) 14 C. W. N. 483 = 5 I. C. 89; Pran Krishna v ’ 
Juramoni, (1908) 13 0. W. N. 698= 1 I.C. 430. But see Ramasami 
v. Abdul Aziz, (1916) 8 L. W. 191=32 I. C. 993; Sultan v. Chidam - 
baram, (1908) 32 Mad. 136; Annada Prosanna v. Somoruddi 

23 0. W. N. 926 = 54 I. C. 889. ’ ' 


8. Mahomed Siddiq v. Misri Lad, (1921) 19 a.L.J. 843=04 
IiC* 524. 


Delivery of 
possession. 


/ 
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standard of measurement for delivery of posses¬ 
sion is a step in aid. 1 

rtep C ta?aUL° US A compromise to have the rest of a decree exe¬ 
cuted at a future time without fixing a period for 
the same is an application for taking a step in aid. 2 
An application for recovery of one of several instal¬ 
ments is a step in aid of execution for the whole 
decree. 3 

Where an application for execution of a mort¬ 
gage-decree passed in 1903, made in 1905, was struck 
off in December 190G, on the ground that the judg¬ 
ment-debtor was adjudicated insolvent in September 
190G and the decree-holder appealed against the 
order of adjudication and got the adjudication 
annulled it was said that this appeal was an appli¬ 
cation to take a step in aid of execution and an 
application for execution made in 1911 was not 
barred. 4 So where the judgment-debtor transferred 
all bis properties to a third person and the decree- 
holder had to institute a suit to declare the transfer 
invalid and after obtaining a decree to that effect he 
sought to execute his own decree against the judg¬ 
ment-debtor it was held that the plaint in the latter 


1. Kcdamatli v. Lakhi Kant a, (1917) 21 C.W.N. 8G8 = 40 I.C. 
1005. See also Tazxmunnissa v. Najju, (1918) 40 All. G68 ; Brojen- 
dra v. Dil Muhmud, (1919) 22 C.W.N. 1027 = 44 I.C. G04. 

2. Bindcswari v . wailh, (1910) 15 C.W.N. 82 = 6 I. C. 36G. 
See also Ibrahimji V. Hasannddin, (1915) 13 A. L. J 305 =28 I. C. 
381. 

3. Sitabai v, Kcshavrao, (1921) 46 Bom. 719. 

4 . Laxtniram v. Balashankar , (1915) 39 Bom. 20. It might 
have been more easily said that the application of 1905 was not pro¬ 
perly dismissed and that of 1911 was only a continuation of it. Seo 
also Oanapathiav. Gopala, (1920) 56 I. C. 563; Baldco Singh v. 
Ram Samp, (1921) 19 A.L.J. 905=64 I.C. 598. 
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suit constituted a step in aid and saved limitation 
for the money-decree. 1 

An application by the decree-holder’s repre¬ 
sentative for a certificate under the Succession 
Certificate Act, 3889 is not a step in aid, 2 but an 
application for a succession-certificate if in accor¬ 
dance with law will save limitation. 8 


An application for a copy of the decree with intent 
to apply for execution, 4 or to amend or bring it into con¬ 
formity with judgment 5 is not a step in aid. An appli¬ 
cation to withdraw execution petition with leave to 
apply again is not a step in aid, 6 unless it is other¬ 
wise valid as such and the prayer for withdrawal 
is only superadded. 7 An application to withdraw 
money deposited by the judgment-debtor as direct¬ 
ed under the decree, but not realised in execution, is 
not. 8 An application that the execution case may be 
tried along with another of a like import is not. 0 An 


1. Shco Ram v. Ram Bharosty, (1922) 9 O.L.J. 444. But not 

when the properties sought to be sold are different, Ku m i Sa my v 
Rogagopala, (1922) 45 Mad. 466. vpuzamy v. 

2. Murugeppa v. Baswanta Rao, (1913) 37 Bom. 559. 

3. Payne Co. v. Brdhmdeo , (1911) 9 I. C. 800. 

. , 4, v . Domburu, (1888) 11 Mad. 336 ! Ganga Per- 

mLiZ. (m5> 37 Aa ' 676; 

?: 'f ara i thunder v. Oya,uxda Sundari, (1896) 23 Cal 817 - 
Ibrahtfn^y.Basanuddin, (1915) 13 A. L. J. 305=931 Om.’ 
Sped Rajakat v. Sped MeJidi, (1919) Pat. 80=60 I O 444 88 , ’ 

Ram Narain v. BaJshtu, (1893) 16 All. 75 •. • 4. ^ee also 

7. See Haricharan v. Haricharan, (1910) 610 4 , 
Rajcndra, (1916) 20 C. VV. N. 615 = 34 I. C. 626* °* 8 ’ €hpala V< 

M.. 8 ' B ‘ haTi Lal V ‘(ISll, 8 A. L,J. 1151=13 I.C. 

9. Abdul v. Asscnloolldh, (1876) 25 W.R. 94 . 


Succession- 

certificate. 


Miscellaneous 
Step not in 
aid. 
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(v) If notice i 
issued before 
execution. 


application for a list of attached property is not. 1 
Identification by the decree-holder of the judgment- 
debtor to the peon for arresting under a warrant is not. 2 
An application to reconstruct a lost decree is not. 3 An 
application for leave to apply to the Privy Council is 
not. 4 5 An application to enforce not the decree but 
an order for costs ordered in previous execution 
proceedings is not. 3 An application for commission 
to examine accounts of a garnishee is not. 6 An 
application under Order 21 rule 95 for leave to 
execute is not. 7 The cross-examination of a 
judgment-debtor who objects to execution 8 or a 
counter-statement filed by the decree-holder in ans¬ 
wer to an application by the judgment-debtor to 
enter up satisfaction of the decree, when there was 
no petition for execution pending 9 is not. The 
defence of an appeal preferred by the judgment- 
debtor in an execution proceeding is not. 10 

Fifthly .—When a notice is issued to the person 
against whom execution is applied for to show cause 
why the decree should not be executed against him, 
where the issue of such notice is required by the 
Code of Civil Procedure, 1908, the date of the issue 

1. Rangacliariar v. Balaramasami, (1S98) 21 Mad. 400. 

2. Jugol Kishore v- Chintomoncy, (1914) 20 C.L.J. 15=27 I.C. 

225. 

3. Raj Gir v. Uhwardhari, (1907) 11 C.L.J. 143 = 5 I.C. 660. 

4. Kotagiri Venkata Subbamma Rao ,v. Vcllanki Vcnkatratna 
Rao, (1900) 24 Mad. 1 P.C. 

5. Appurao v. Ramakishna, (1901) 24 Mad. 672. 

6. Moulvi Muhammad v. Biidri Mai, (1884) P.R. 38. 

7. See Raj Behariv. Kaliliar, (1909) 10 C.L.J. 479=3 I.C. 336. 

8. Amrita Lai y. Riralall, (1920) 54 I.C. 643.. 

9. Ruppusamy v. Rajagopala, (1922) 45 Mad. 466. 

10. Brijnath v. Haricharan, (1919) 48 I.C. 187. 
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of such notice will give a fresh start. 1 The notice 
here contemplated is that prescribed by Order 21 
rule 22 of C. P. Code and a notice issued under any 
other provision of law will not be of avail. Where 
therefore in an application for the amendment of an 
order absolute, the Court issued a notice under this 
rule it was not a notice to show cause against exe¬ 
cution and so would not save the operation of limi¬ 
tation. 2 The Indian Limitation Act extends only to 
British India and has no operation ptoprio vigove in 
Travancore. When that Act makes an application in 
accordance with law to a proper Court a fresh start¬ 
ing point, it must be taken to mean an application 
in accordance with the provisions of the law of 
British India to be found in the C.P. Code to which the 
article refers or elsewhere. A notice to show cause 
why a decree should not be executed is notone requir¬ 
ed by the provisions of the C. P. Code in the case of an 
application for transmission of a decree to the Court 
in a Native State and does not therefore under Ar¬ 
ticle 182 clause 6 save limitation. 3 Similarly, a 
notice issued by a Court not competent to do it, 4 * 6 or 

to a person other than the judgment-debtor,® 
is of no avail. 


To start limitation afresh, mere issue of notice 
is sufficient and subsequent abandonment of pro- 



1. Indian Limitation Aot (IX of 1908) Art. 182, ol. (6). 

2. Ahaanullah v. Dakkhini Din, (1904) 27 All. 576. 


3. Puree Leslie Sp Co. Ld. v. Pcrumai, (1917) 40 Mad 1069 
i.B. ; see also Prabhulingappa v. Ourunath, (1921) 45 Bom 
See also for fnUer references supra. ’ 463 ‘ 


4. See Varadaraja v. Murugcsan, (1915) 89 Mad 928 

see per Mahmood J. in Faisulldk v. Aminuddl. (l^A^ N 7 l! 

6. Baness v. Turton, (1888) P. R. 23. 

55 
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ceedings, 1 or defect in application, 2 is immaterial. 
The only question is whether the Court has 
issued a notice or not. The application need not be 
in accordance with law and these words, found as 
they are in clause 5 must not be imported in con¬ 
struing this clause, so as to limit its scope to the 
prejudice of the decree-holder. 2 It is therefore quite 
possible that an application, “ not in accordance 
with law ” may not help to be a step in aid of exe¬ 
cution under clause 5, though if notice is issued under 
clause (6) on the same application the decree-holder 
gets a new start. 4 It may be a question whether a 
notice isssued under this rule on a time-barred 
application can revive the dead decree and allow 
a fresh start for limitation. 5 The answer is that it 

1. Hari Ganesh v. Yamunabai, (1897) 23 Bom. 35; Damodar 
v. Sonaji, (1903) 27 Bom. 622; Govind v. Darta, (1901) 28 Bom. 
416 ; Sadasiv v. Narasing, (1915) 17 Bom. L.R. 203 = 28 1.0. 493; 
Parmasliri v. Baijnatli , (1894) A.W.N. 96 ; Behari v. Salikram, 
(1871) 1 All. 675 ; Dhonkal v. Phakkar, (1893) 15 All. 84 F. B ; 
Jugal Kishore v. Chintamoni, (1914) 20 C. L. J. 15 = 24 I. C. 80; 
Vala Subramania v. Satikara Subbu, (1910) 8 M.L.T. 235. 

2. Behari v. Salikram, (1878) 1 All. 675; Dhonkal v. Phakkar, 
(1893) 15 All. 84 F.B. ; Jamna Dat v. Bishnath, (1909) 6 A.L.J. 
944 = 3 1.0. 817; Sri Ram v. Mohan Lai, (1916) 19 O.O. 17=34 1.0. 
280 ; Deo Narain v. Sri Bhagawat, (1911) 10 1.0. 411 ; Varadaraja 
▼ . Murugesan, (1916) 39 Mad. 923 ; Sadashiv v. Narsing, 1915) 17 
Bom. L.R. 203=28 I.C. 493; Abdul Karim v. Nawaz, (1910) 13 
O.O. 303 = 8 1.0. 377; Kamakshi v. Ramasami, (1903) 13 M. L. J. 
14 ; Varadaraja v. Murugesan, (1915) 30 M.L.J. 460 = 30 1.0. 707 ; 
Qobardliandas v. Satish Chandra, (1922) 1 Pat. 609. See also 
Paohiappa v. Poojali, (1901) 28 Mad. 557; Gopal Chunder 
v. Gosani Das, (1898) 25 Cal. 594 F. B.; Muhammad Nawaz v. 
Ram Das, (1905) P.R. 22; Jamna Dat v. Bishnath Singh, (1909) 3 
I. G. 817; Mukund Ram v. Ear Narain, (1897) 11 C.PL.R. 157. 

3. Varadaraja v. Murugesan, (1916) 39 Mad. 923. 

4. See Sri Ram v. Mohan Lai, (1916) 34 I.C. 280 ; Sadasiv v. 
Narsing, (1915) 17 Bom. L.R. 203 = 28 I. 0. 493. The reverse 
case also holds good. See Vinayak v. Ananda, (1909) 34 Bom. 68 ; 

Banes v. Turton, (1883) P.R. 23. 

5. Rusbomjee at p. 780 and Mifcra at p. 1296 (Limitation 

Act) seem to think it will. 
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will not. A fresh starting point can be given to a 
right to sue or to apply only when the right had not 
become barred on the date of the alleged fresh starting 
point and a right to sue or to apply once barred 
by limitation cannot be revived. 1 


Under Article 179 clause (5) of the Limitation 

Act of 1877 there was a difference of opinion on the 

import of the words ‘ the date of issuing.’ According 

to the High Courts of Calcatta and Madras the date 

of issuing the notice was the date on which the 

notice was actually issued, 2 but according to the 

High Courts of Bombay and Allahabad, it was the 

date on which the Court passed the order for the 

issue of the notice. 3 4 In Hari v. Yamunabai* the 

High Court of Bombay said if no notice was issued 

at all, for instance, for want of batta, the mere 

order for notice would not give a fresh start for 
limitation. 


1. Varadaraia v. Murugesan, 39 Mad. 923; Kammal y. 
Laraxtx, (1905) 2 A.L.J. 67 ; Jamna Out y. Bishnath, (1909) 6 
A.L.J. 944. See also Prabhacara Rao v. Potannah, (1879) 2 Mad 1 • 
Unnoda Pershad v. Sheik Ko .pan, (1878) 3 Cal. 678 ; Bhagwan 
v. Dlwni , (1896) 22 Bom. 83 ; Jugal Eishorc v. Chintamani, ( 1914 ) 
20 O.L.J. 15-24 I.O. 80; Vinayak y. Ananda, (1909) 34 Bom. 68. 

2. Kadaressur v. Mohini Chandra, (1902) 6 C.W N 656 • 
Ratanv. Deb, (1906) 10 C.W.N. 303 ; Cheruvanath v. Ntrath 
(1906) 30 Mad. 80. But see Jugal Kishore v. Chintamani, (1914) 
20 O.L.J. 15=24 I.O. 80. (In this case no authorities are referred to 
and the change in the Limitation Act of 1908 is not noticed). 

/in J' r ? ) “ m0dar v * Sonaii ' ( 19 °3) 27 Bom. 622 ; Qobind y. Dada 

19 ?X 2 f B ° m ' 416 ’ UdU V ‘ Ram Pertab , ( l881 > A.W.N. 147; Jumal 
v. Abdul, (1908) 80 All. 536. 

4. (1899) 23 Bom. 85. If this view is correot, the Court holds that 
the mere ordering of notice to issue is not issuing the notice, yet it goes 

onto say that the date of ordering is the date of issuing the notice 
It gives therefore two different meanings to the same word «issue ’ 

occurring in two places in the same sentence. See Kalka Baksh y 

Rama Char an, (1918) 40 All. at page 634. 


‘ Issue of 
notice.’ 
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To set aside this conflict of interpretation the 
Limitation Act of 1908, substituted for the third 
column the following words “(where the notice next 
herein-after mentioned has been issued) the date of 
issue of notice to the person against whom execution 
is applied for to show cause why the decree should 
not be executed against him when the issue of such 
a notice is required by the Code of Civil Procedure.” 
How far the legislature has succeeded in its object is 
a matter of doubt, for the provision could have been 
made better expressive. In Bombay the amendment 
is said to follow old Calcutta and Madras views. 
Beaman J. said “ Taking the language in its natural 
sense and assuming the legislature to mean what it 
says, I cannot read into that the strained construction 
made possible, if indeed it was made possible, only by 
taking the word ‘issuing’ as a continuing verb dating 
back from the ti me from which the process was started 
by the Court.” 1 So in Patna and Calcutta it has been 
definitely held that ‘ the date of the issue' means the 
date on which the notice is actually issued from the 
office of the Court, that is to say, the date on which it 
is signed by the Sheristadar in the name of the Court. 2 
In Madras the law will be the same, whether the 
new Act effected any change or not. But in Allaha¬ 
bad, the old view is continued. In Kalka BaJcsh v. 
Bama Chamn; the Full Bench said that there was 
no change in the law under the new Limitation 
Act, and that under ordinary circumstances the 
‘issue of notice ’ would be a proceeding which be- 

1. Nilkanth Laxn.an v. Rayhii, (1918) 42 Bom. 553. 

2. Shaikh Khoclav. Rahadar ^4/i,\(1918) 3 Pat L.J. 285 = 45 
T. C. 203, See also Ram Kumar Lai v. Keslxub Prasad , (1917) Pat. 
52 = 30 I. 0. 9S9 ; Annapurna v. Hirendranalh, (1919) 24 0. W. N. 

56 = 54 1. 0. 1. . 

1. (1918) 40 All. 630 F. B. but see Maharaja of Jaipur y. 

Lalii Sahai , 12 A. U J. 1006 (said to be obiter only). 
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gins with the order of the Court and ends with 
the delivery of a notice to a process-server for 
service and held that the date referred to must be 
the date of the order of Court directing the notice. 

In view of the amendment of clause' 5 '. by 
Act IX of 1927 the present clause 6 .became 
redundant ; the clause was omitted and the 
following was substituted by the said Act: ! 

“In respect of any amount, recovered by’exe¬ 
cution of the decree or order, which the decree- 
-holder has been directed to refund by a decree 
passed in a suit for such refund, the date of such 
last mentioned decree or, in the case of an appeal 
therelrom, the date of the final decree of the ap¬ 
pellate Court or of the withdrawal of the appeal.” “ 1 r '' ** 

Sixthly. Where the application is to en- (vi) if pay- 
force any payment which the decree or order i8 to ^ 
directs to be made at a certain date, limitation ShCaate. ° er " 
for execulion of the decree starts from such date.'* 

The rule applies when the whole amount is 
payable at a future date 2 or when payments are 
directed to be made by instalments.* In' the 
case of a decree providing for payment by instal¬ 
ments and that in the event of default of pay¬ 
ment of any instalment the decree-holder was 
entitled to take out execution for the whole 


amount, unless the decree leaves him no option 
on the happening of default but to execute the 
decree once for all for the whole amount due 
under it, the decree-holder may execute it on the 
happening of the first, second or any subsequent 
default; and limitation will run only against him 
in respect of each instalment separately 'from the 
time when each instalment may become due and 
payable. The failure cf the decree-hplder to 
exercise h is option on one occassion does not 

1. Indian Limitation Act flX of 190S), Art. 1B2 ol (7) 

!4. Hanwanta v. Bhagirath, (1897) P. B. 65 F. B. : 


V 44 , maimg z>\T) v. m a ToK, (12271 1 Lack. 192 P C See 

p 0 ™ ZlF ath °< ( 1882 ) p. R [ 45 . 

Prasad v. Shdo Sahai, (1885) A.W.N, 193, ^ HVW 
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take away from him the right of exercising it on a 
subsequent occasion. 1 In a decree that directs 
periodical payments, though no date is specified 
the judgment-debtor is liable to pay on the dav 

a year from its date and thence-forward on the 
corresponding date year after year. 2 Where a 
decree directs mesne profits due to the mortgagor 
to be ascertained in execution, time begins to run 
when the profits are so ascertained. 3 Where the 
decree directs recovery of the principal in default 
of payment of interest year after year, 1 or where 
the decree directs a stay until the disposal of a 
pending insolvency petition, 1 there is no direction 
for payment at a certain date. 

Where the decree or order has been pass¬ 
ed severally in favour of more persons than one 
disinguishing portions of the subject-matter as 
payable or deliverable to each, this application 
mentioned in clause 5 of Article 182 shall take 
effect in favour only of such of the said persons 
or their representatives as it may be made by. a 
But when the decree or order has been passed 
jointly in favour of more persons than one, such 
application, if made by any one or more of them 
or by his or their represent atives, shall take effect 

1. Braliam Kishun Deo v. Harihar, (1932)11 Pat. 446 Bee 
LaXfiahadur v. Mathura Prasad , (1934) Oudli. 334 = 149 1,0. 603; 
Jotijrasad v. Srichand, (1928) 61 All. 237 F.B. ; Mi. Thoram 
Bhai Nanak . (1933) Pesh. 14= 141 I.C. 745'; Ram rrasad v. Jadu - 
nan dan . (1934) All. 534 = 149 1 0 668; Pandnrang v. Mahadcv 
(1931) Bom. 265=132 I C 437. 

2. Nihal Chand v. Safdar Hussain, (1890) PR. 99; Yusuf v. 
Sirdar , (1883) 7 Mad. 33 ; Sabhanatha vJStibba Lakshmi , (1883) 7 
Mad. 80. 

3. Narasingh Das v. Debt Prasad. (1918) 40 All. 211, following 
Muhammad v, Zinal Begum , (1902) 25 All. 385. 

4. Ashrajuddin v. Bepin Bchri % (903) 30 Cal. 407. See Bari 
Ram v, Fliman Lal 9 (1935) All. 269. 

5. Kaveri v. Vcnkamma, (1890) 14 Mad. 396; Kuppu v. 
Saminatha, (1895) 18 Mad. 482 ; Lakshmibai v. Madhavrav , (1888) 
12 Horn. 65 ; Nawabzada v. Pirari La\ % (1892) P.R. 13 ; Aitamma 
v. Naraiu , (1907) 30 Mad. 504 ; Ashutcsh v. Lukhimoni , (1891) 
19 Cal. 189 F.B. 

6. Manmohan v. Madhusudan, (1932) Cal. 869 = 139 I.C. 786;* 
Manchaud v. Kesari 9 (1910) 34 Bom. 672. Fora case of transfer of 
a decree in favour of two or more persons, see Pusarapu Venkata - 
reddayya v. Thoram Yarakayya , (1921) 41 M.L.J. 312. 
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in favour of them all. 1 Where the decree or 
order has been passed severally against more 
persons than one, distinguishing portions of the 
subject-matter as payable or deliverable by each, 
the application shall take effect against only such 
of the said persons or their representatives'as it 

mac ^ e a £ a * n st. But where the decree or 
order has been passed jointly against more persons 
than one, tne application, if made against any 
one or more of them or against his or their repre¬ 
sentatives, shall take effect 2 against them all . 3 

Where the decree-holder or judgment-debtor 
dies, an application by one only of several legal 

representatives of the decree-holder or against one 
of several legal representatives of the judgment- 
debtors enures against all * So does an applica¬ 
tion by one of the several representatives of a 
joint decree-holder enure for the benefit of all. 6 

.Where a decree had been passed jointly 
against some minors and some majors, and an 
application was made for execution against the 
minors only, such an application was operative 
against the majors also, so that when the P decree 

r«»*» v NucMnt Por\ Co!. (1017) Pb7,8= 8 6i° C 

v. •aSt?- ff' \ 0 ;, L - J - • «««•* 

(1921) M. W. N ‘lfla-fil T P. qki - ’ 77 V „ eUa V™ v. Muthiyya, 
66 id. 176. £.31 A 

fir* Kind r ‘ oSHTd. H !n 

„ i l X iwvTtnV, 1 ? E F'- 1 

Murraray , (1888) 12 Bom • 48 • 'Ad* <7^12 A11 ‘■ j 517 . ; Kris hfuiji v. 

22 M.L.J. 169=3 13 I 0 313 • v * ngjg) 

W.H1H-31 2 2 r W, na - U018) m! 

5 mIL" y \ U P °‘ ,193 « (,m> 

■=7 1.6. 939. a V * K *** r * Khu Prt°nd, (1910). 19 Bom,.L.R. 62S 

• * • H 1 . • ' 1111 . 
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the majors without any bar of limitation. 1 Where 
on a decree passed for mesne profits against de¬ 
fendants r and 2 jointly and for costs against 
defendants 1, 2 and 3 jointly, an application Was 
made, within three years for mesne profits and 
not for costs, it was held that that application 
was sufficient to save the decree for costs also 
from a bar against all. 2 Where a portion of the 
decree is jointly passed against all the defen¬ 
dants and other portions passed severally against 
different defendants, the Madras High Court 
holds that where any portion of a decree is joint, 
the case will fall within the second part of the 
explanation,'’ but the Allahabad High C mrt says 
that in such a case the first portion of the ex¬ 
planation I would apply to the decree passed 
severally and the second portion to the decree 
passed jointly. 4 

In Ashfaq v. Lai a Guati,* a decree for sale 
on a mortgage was passed against several de¬ 
fendants jointly and made absolute on the 23rd 
December 1901. As against one defendant how¬ 
ever, against whom the decree was ex parte, 
a decree was subsequently passed on the merits 
and after her appeal was dismissed by the High 
Court, that decree was made absolute as against 
her on the 27th November 1905. An application 
for execution of the decree was made against 
all the defendants on the 21st December 1905. 
The defendantsobjected to the execution, because, 
as they said, they were no parties to the decrees 
of the 15th August 1902 and the 27th November 
1905, and as to the decrees of the 25th August 
1900 and the 21st December 1901, they were 
time barred It was held by the Privy Council 

1. Latla Prasa-t v. Siiraj Kumar 9 (1909) 31 All. 308. 

2. Subramanya v. Alagappa. (1900) 30 Mad. 2G3. Soo also 
Vaidyanatiia v. Subramaniati , (1911) 3(5 Mad. 104 ; Baraaa V. 
Nabin Chandra . (1909) 11 C L.J.'83 = 4 1.0. 408, 

3. Subramanya v A l agappi, (1900) 30 Mad. 203. 

5 # Nandlal v. Dharam Kirfi t (1925) 43 All. 377. 

5i (1911) 33 All. 201 P.C. 
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that the decrees of the 25 th August 1900 , and the 
16 th November 1204 , were steps in granting the 
plaintiff the relief to whicli he was entitle! and that 
as the latter decree supplemented and completed 
the former, and for the first time justified the plain¬ 
tiff in applying for the joint execution of the decree, 
time began to run. from the date of the latter dec¬ 
ree, or rather from the date it was made absolute, 
the 27 th November, 1905 , and consequently the 
application was not barred. 

In a partition decree, an application by one co¬ 
parcener keeps alive the decree in favour of all co¬ 
parceners, be they plaintiffs or defendants. 1 Where 
a Hindu- father got a decree for partition in 1878 
and his son who also got a decree for partition 
against his father in 1881 applied for execution of 
the whole decree in 1884 , the son was by operation 
of law an assignee of one-fifth of the judgment-debt 
in the suit brought by his father, and the son’s ap¬ 
plication to execute the whole decree saved the 
decree as a step in aid of execution and an appli¬ 
cation by the father for execution of his decree was 
not barred, if it was within three years from the 
date of that step. 2 Where a decree was obtained 
against the elder brother of a joint Hindu family 
carrying on business and several applications for 
execution were ordered against him and after his 
death against his legal representatives, the previous 
applications for execution saved limitation for exe- 

1. Sheikh v. Nubbee, (1837) 8 Cal. 551; Mohan Chundtr v. Mo- 
han Chunter, (1883) 9 Cal. S68. See Hikmal v. Wahiunnissa (j 889) 
12 All. 506; TTWro v. Rupchand, (1905) P.R. 23; also Dost Muliam . 
mad y. Said, (1897) 20 All. 81; Assan v. Palhuma, (1897) 22 Mad. 
494; Ramaswami v. Varayana, (1921) 14 L. W. 498=65 I. a 994 

2. Rimasawmy v. 4«da Pillai, (1890) 14 Ma3.252,’on roviw 
from (1889) 13 Mad. 347. See also Yasndpi’a Muthu Sastri v. Vital 
Shastry, (1922) 43 M. L. J. 379. 
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period of 
limitation. 


Defendant’s 
absence from 
British India. 


cution against the other members of the family. 1 
In Jeddi Subbayya v. Ramrao , 2 the plaintiff was 
awarded a decree for possession and profits and on 
appeal, the order for possession was reversed. The 
final decree was thus for profits for the plaintiff and 
for possession for the defendant. The defendant 
applied for possession more than three years from 
that date and said that the plaintiff’s application 
for execution for profits could save the decree. But 
it was held that unlike a partition decree this decree 
was a several decree and the defendant’s applica¬ 
tion was barred. 

The general rule has been thus stated. The 
provisions of the Indian Limitation Act relating to 
extension of time for application Ac. on sufficient 
cause being shown for the delay are not applicable to 
applications for execution. 3 The Court has no power 
to alter the law of limitation and an agreement by 
parties, though recognised by the Court executing 
the decree, cannot serve to enlarge the time allowed 
for execution of decrees. 4 But the Indian Limitation 
Act provides for certain cases of extention of limi¬ 
tation. 

A judgment-debtor’s absence from British 
India does not enlarge the time for the execution 
of a decree, 5 for the provision in the Indian Limi¬ 
tation Act excluding the period of absence of the 

1. Kiclarnath v. Radhakishan, (1922) 67 I. 0. 56. 

2. (ie98) 22 Bom. 998. 

3. Indian Limitation Act (IX of 1908) S. 5. See Bliagwan V. 
Dhondi, (1897) 22 Bom 83. 

4. Stowcll v. Billings, (1877) 1 All. 350 ; Krishna Kamal v. 
Him Sirdar, (1869) 4 B. L. R. 10 F. B.; Abdul v. Dullaram , (1887) 
14 Cal. 34S ; Raghunath v. Kashi Prosad, (1912) 15 C. L. J. 678= 
13 I. C. 88 ; Raichand v. Jaudo, (1909) P. L. R. 75 = 4 I. C. 958; 
Ibrahimji v. Hasanuddin , (1915) 13 A. L. J. 305 = 28 I. C, 381. i 

5. Ashan v. Oangaram, (1880) 3 All. 185. 
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defendant in foreign territory applies only to suits 
and not to applications . 1 But when such absence 
is wilful and intended to avoid execution it will 
constitute fraud within the meaning of section 48 of 
the C. P. Code and the limit of twelve years for 
final execution will be to that extent relaxed. 2 

“ In computing the period of limitation pres¬ 
cribed for any application, the time during which 
the applicant has been prosecuting with due dili¬ 
gence another civil proceeding whether in a Court 
of first instance or in a Court of appeal, against the 
same party for the same relief shall be excluded, 
where such proceeding is prosecuted in good faith 
in a Court, which, from defect of jurisdiction, or 
other cause of a like nature, is unable to entertain 
it.” 3 “ In excluding the time during which a for¬ 

mer suit or application was pending, the day on 
which that suit or application was instituted or 
made, and the day on which the proceedings there¬ 
in ended, shall both be counted.” 4 “For the purpose 
of this rule an applicant resisting an appeal shall be 
deemed to be prosecuting a proceeding.” 4 

In construing this section, the Full Bench of 
the Allahabad High Court said that “ if there was 
an inability in the Court to entertain the former- 
suit produced by any cause not connected in any 
way with want of good faith or due diligence in the 
plaintiff, that cause is of like nature to defect of 

1. Aot IX of 1909, s. is. “ " ~ 

2. See page 881 supra. 

3. Indian Limitation Act (IX of 1908), S. 14 ol. 2. See 

Nrilyamoni v. Lakhan Chandra, (1916) 43 Cal. 660 P C. (where 
this section was not referred to). This section does not apply to Ihe 
Punjab Alienation of Land Aot (XHI of 1900), Katara v Arian 
Singh, (1911) P. L. R. 200=11 I. C. 84. 3 

in Ibid. EX pi. I, 

5. Ibid. Expl. II. 


Proceeding 
bona fide in a 
Court without 
jurisdiction. 
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jurisdiction and that it was not necessary that the 
cause which prevented the former Court from 
entertaining the suit should be a cause which was 
independent of and beyond the control of the 
plaintiff.” 1 

So where one of several decree-holders applied 
to execute the decree without impleading the other 
decree-holders as parties and the application was 
allowed by the lower Courts but dismissed by the 
High Court, it was held on a subsequent application, 
that the time occupied in prosecuting the earlier 
application in good faith should be allowed under 
section 14 and the application made more than 
three years after the original application was not 
barred by limitation, for there is nothing in that 
section to ask the Court to make a distinction bet¬ 
ween cases of non-joinder and misjoinder and they 
stand on the same footing as a defect affecting juris¬ 
diction. 2 

But this comprehensive view has not been ac¬ 
cepted in Madras In Ganapati v. Krishnamachari , 3 
it was held that where a person misconceived his 
remedy and instead of proceeding by an application 
to set aside an execution-sale brought a suit which 
was eventually dismissed, the time taken in the 
prosecution of that suit and an appeal in it could 
not be deducted under this section. Where a 
decree-holder instead of executing his decree, filed a 
fresh suit upon the same cause of action, which 
naturally failed, he cannot deduct the time occupied 

1. Atathura Singh v. Bhawani Singh , (1900) 22 All. 248 F.B 
(where sill previous cases aro discussed). 

2. Seth Ibrahim v. Firm of Qliulam Hussain, (1922) 15 

S.L.R. 11. ' ' 

3. (1922) 43 M.L.J. 184 ; Murugesa y^Jattaram Davy , (1900) 
23 Mad. G21. 
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by the suit in an application to execute his original 
decree. 1 Where an objection against an attachment 
was disallowed* the objector’s remedy is to institute 
a regular suit within a year, and if he appeals 
against the order instead* the time taken by the 
appeal cannot be excluded under this section. 2 

Where an application is made to a Court having 
no jurisdiction, and proceedings conducted, the 
decree-holder is entitled to a deduction of the time 
occupied by such proceedings. 3 The time during 
which an application for execution transferred by 
mistake to another Court not having jurisdiction 
has been pending may be excluded in computing 
the period of limitation for an application tor exe¬ 
cution. 4 

Where the assignee of a mortgage degree execu¬ 
ted the decree on *2i-C-1917 against non-mortgaged 
properties and on the judgment-debtor’s objection, 
the High Court ultimately held that a decree under 
Order 31 rule 6 was necessary and it subsequently 
appeared that a decree under Order 34 rule 6 was 
on the record having been passed on 9-7-1915 and 

1 Madho Rai v. Hup Kali, (1887) A.W.N. 196. See also Jadu- 
nath v. Partab, (1882) A.W.N. 184; Suryanarayana v. Gurunada, 
(1898) 21 Mad. 257. 

2. Ma Tun U. v. V. L. Palniappa, (1915) 8 Bur. L T. 93= 
27 I. 0. 829. 

3. Raja Promothonath v. Watson 8f Co., (1875) 24 W.R. 303; 
Raja Bullubh v. Joy Kishcn. (1892) 20 Cal. 29; Goyal v. Gosain, 
(1897) 25 Cal. 594; Jahar v. Rammi, (1901) 28 Cal. 238 [following 
Biralalv. Badri Das, (1880) 2 All. 792 P.C.]; Ganpat Rai v. Mehra, 
(1882) P.R. 30; Makrand v. Ramchand, (1906) 9 O.C. 281; Kara- 
turi Salyanarayana v. Gopisclti Narayanaswami, (1917) 21 M.L.T. 
88=38 l.O. 300. For old cases coutia, tee Khettarnath v. Gossain. 
(1866) 5 W.R. Mis. 18 ; Shoo Narain v. Jhoogull, (1867) 7 W.R. 
329; Ban u Kant v. Bar an, (1875) 24 W.R. 405. 

4. Barrow v. Javer Chund, (1895) 19 Mad. 67; Kakamani 
Rayappa v. Kutta Vunkanna, (1911) M.W.N. 362=11 I.Q 33 s 
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the assignee executed the decree on 20-5-1919 and 
the judgment-debtor pleaded limitation, it was held 
that the decree-holder-assignees were entitled to 
the benefit of this section as they prosecuted their 
application for execution in good faith in a Court 
which was held by the High Court to have no juris¬ 
diction to execute the decree without a decree under 
Order 34 rule 6 1 

Where an application for the transfer of a de¬ 
cree to another Court was dismissed on the ground 
that the application was barred by limitation and 
that the judgment-debtor had property within the 
jurisdiction of the Court that passed the decree, but 
the order was reversed by the High Court, in com¬ 
puting the period of limitation for a subsequent 
application to the same Court for attachment of the 
the judgment-debtor’s property, the time between 
the filing of the previous application and the date 
of the High Court’s order could not be deducted 
under Section 14, because it could not be said that the 
application was proceeded with in a Court without 
jurisdiction and the relief sought by the second ap¬ 
plication was not the same as that sought by the first 
application. 2 Where under a mortgage decree made 
absolute in August 1902, a portion of the mortgaged 
property was sold in June 1906, the period, occupied 
by a suit by one of the judgment-debtors to declare 
the mortgage-decree invalid and an appeal thereon 
till July 1908, would not save an application for 
execution made in December 1909, because Section 
14 applies only to a case where a person made his 
bona fide application to a Court without jurisdiction 

1. Karirnullah v. Mirza Mahomed , (1921; 1 Pat. L.T. 612 = 
56 I.C. 40. 

2. Raghavcndra v. Vcnkatarama , (1917) 33 M. L. J. 682 = 45 
I. C. 460. 
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and Section 15 only to a case when the execution 
is stayed by an order or an injunction. 1 But if in 
the same case the execution of the decree for sale 
was stayed by an injunction granted in the suit to 
set aside the decree, the period of the injunction 
would count. 2 

Where on the sale of property and payment of 
purchase-money, the sale was confirmed and ihe 
purchaser sued and recovered from the decree-hol¬ 
der the purchase-money on the ground that the 
judgment-debtor had no saleable interest, on a 
subsequent application for execution, the decree- 
holder was not entitled under this section to deduct 
the period during which the application for con¬ 
firmation was pending. 8 

The time occupied by a suit by a defeated 
claimant for a declaration of his right to the pro¬ 
perty attached (such suit being ultimately decided 
against him), 4 or the period during which the de¬ 
cree-holder was engaged in repelling certain objec¬ 
tions raised by the judgment-debtor to the execution 
of the decree 5 or the time taken in proceedings 
between the decree-holder and the holder of another 
decree against the same judgment-debtor 6 cannot 
be excluded. 


In computing the period of limitation pres¬ 
cribed for any suit or application for the execution 
of a decree, the institution or execution of which 


1. Amir Chand v. Narasingh, (1910) 10 I. 0. 21. 

2 Balwantv. Budh Singh, (1920) 42 All. 564; Bax Ugam v 
Bay Rukmani, (1914) 38 Bom. 153. Sea also page 448 post. 

3. Girdhar v. Gaya Prasad, (1881) A. W. N 3. 

4. See under Sub heading “ applicability of article 181 •• vos t 

n' ** atun 9 tni v - Suria Kumar, (1900) 4 0. W N lxxv 

v KrthTo K0W 8in9ht (1688) P R ' 271 866 also 

v. Kadhunapurath Kanaran, (1917) 33 M.L.J. 463=43 1 0 6 
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has been stayed by injunction or order, the time of 
the continuance of the injunction or order, the day 
on which it was issued or made, and the day on 
which it was withdrawn shall be excluded.” 1 

Under the Indian Limitation Act of 1877, this 
provision was restricted to suits and was held in appli¬ 
cable to execution-proceedings. 2 3 Butin many cases 
where a decree had been stayed by an injunction or 
order, relief was granted by treating the subsequent 
application for execution as an application to review 
or continue a previous application. 8 But this mode 
of relief was found impossible, in cases where there 
were no pending applications for execution at the 
date of the injunction or order 4 or when the previ¬ 
ous application had been dismissed after the remo¬ 
val of the bar, but before the date of the fresh 
application. 5 The enactment of this section has 

1. See Indian Limitation Act (IX ol 1908), s. 15 el. (1). 
Qovindarajulu v. Rangarnw, (1921) 40 M. L. J. 124 = 02 I.O. 
255 (though no oxecutiou-proceedings were pending at the time). 

2. Rungiah v. Nanjappa, (1903) 20 Mad. 780 ; Rajaratnam v. 
Shevalayammal, (1887) 11 Mad. 103; Kalyan v. Glianasam, (1880) 
5 Bom. 29 ; Amulyar.Han v. Preonath, (1910) 7 I. C. 886. 

3. Kazilutful v. Shunibuddin, (1882) 8 Cal. 248; Rajarathnam 
v Shevalayammal, (18S7) 11 Mad. 103; Rungiah v. Nanjajrpa , 
(1903) 20 Mad. 780; Issurrcc v. Abdool, (1879) 14 Cal. 415; Hurre- 
nath v. Chunilal, (1879) -4 Cal. 877 ; Peary Mohun v. Romesh 
Chundcr, (1887) 15 Cal. 371 ; Aslirajuddin v. Be pin Dcliari, (1903) 
30 Cal. 407 ; Gurdco Narayan v. Amrit Narayan, (1906) 33 Cal. 
689 ; Buti Beg am v. Nihal Cliutid, (1883) 5 All. 459 ; Parasram v. 
Gardner, (1878) 1 All. 355; Basant Lai v. Batul Bihi, (1882) 6 All. 
23; Lakhmi Chundv. Ballam, (1895) 17 All. 425; Rrddar v. 
Dhanpal, (1903) 26 All. 156; Saraudhari v. Bihram, (1913)18 
C. W. N. 539=20 I. C. 044 ; Omaruddin v. Jatvahir, (1904) 27 
All. 334 Jr. C. ; Narayan v. Souo, (1900) 24 Bom. 345 ; Madho 
Prasad v. Draupadi Bibi, (1921) 43 All. 83 ; Kalyan v. Glianasam , 
(1880) 5 Bom. 29. 

4 . Sartip v. Robert yVa/scn §' Co., (1901) 6 C. W. N. 735. 

5. Dukhiram v. Jogcndra , (1900) 5 C. W. N. 347. 
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sanctioned formally the relief so granted in cases of 
injunction or stay. 1 


Where after A obtained a decree for possession 
against B, C instituted a suit for a declaration of his 
own title to the same property and got the proceed¬ 
ings in execution of As decree stayed, the period of 
such stay must be excluded in computing the limi¬ 
tation for the execution of that decree. 2 Where 
the sale of attached property was stayed pending the 
claimant’s success therein and the attachment was 
raised, the decree-holder was entitled to exclude the 
period of the stay in computing limitation for his 
application in execution against the judgment- 
debtor’s other properties, though the order of stay 
was directed against the sale of the attached property 
only, but not generally against execution. 


If a judgment-debtor institutes proceedings by 
an application or by suit to set aside the decree on 
the ground that it was ex parte or was obtained by 
fraud and the execution-proceedings are in the 
meanwhile struck off or stayed, the decree-holder’s 
subsequent application, made after the termination 
of the judgment-debtor’s proceedings, is only a 
renewal of the prior execution and the intervening 
period does not count for limitation. 4 Where the 


1. Amulya Ratan v. Preonath, (1910) 7 1.C 886; Baluh 
Chand v. Nathuni, (1917) 2 Pat. L. J. 24 = 38 1.0. 85. 

2. Navalchand y. Amiohand, (1893) 18 Bom. 794 ; see also 
Jadunath y. Partaram, (1882) A.W.N. 184. 

* A JT Ude ° * arayany - Amrit Narayan, (190fi) 33 Cal. 988; 
8atnhMoh*m v. Patna Bank Ltd., (1918) 47 1.0. 907 ; Kedarnath 
V. Prodyot Kumar , (1911) 14 C.L.J. 610=11 1.0. 48. 

, , 0h ™ d ™ Prodhan v. Oopi Mohun, (1887) 14 Cal. 885; LuU 

't < 1881 > 8 Cal. 248 ; Pallia v. Sundar, (1883) P R* 

168 Dhanpal, (1904) 26 All. 166; Sarandhariy. Bikram 

Stngh, (1913) 18 O.W.N. 539=20 1.0. 244; Lai Govittf v.Bhihar 
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final decree in a mortgage suit was set aside as 
against some of the mortgagors and on an order for 
retrial, the application for execution against the 
other defendants was struck off till the liability of 
the defendants against whom the decree has been 
set aside was finally settled, it was held that the 
striking off of the execution application operated 
as a stay of execution, so that limitation did not 
begin to run until the liability of the defend¬ 
ants, against whom the decree had been set aside, 
was settled. 1 Where in execution of a decree 
against the firm B & J the Court struck off the 
application from the pending list on the ground that 
the firm was adjudicated insolvent and when it was 
decided in the insolvency-proceedings that B was 
the sole proprietor of the firm B & J and that the 
decree could be executed against J, it was held that 
the order striking off the application operated as an 
injunction within the meaning of section 15 and the 
period between that date and the finding of the 
Insolvency Court had to be excluded. 2 Where 
pending an appeal to the Privy Council, the High 
Court made an order allowing the decree-holder to 
execute the decree on his furnishing security for 
the amount of the decree within one month and the 
decree-holder was unable to find the required secu¬ 
rity, execution could not proceed and the appeal 
was eventually dismissed for default of prosecution; 
it was held that the order of the High Court, whatever 


(1913) 20 I.C. 439 ; Mahadeo Prasad v. Ramchandar, (1916) 35 
I.C. 579. See also Dal want Singh v. Budli Singh, (1920) 42.All. 
564 ; Mohcsh Ram v. Lachhan Kucr, (1917) Pat. 58=42 I.C. 811. 

1. Salish Mohini v. Patna Bank Ld., (1918) 47 I. C. 907. 

2. Firm of Tara Chand v. Jugal Kishcre, (1919) P.W.R. 
17 = 51 L C. 64. See also Ashrafiiddin v. Bcpin Behari, (1902) 30 
Cal. 407. 
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the form of it, did in fact stay the execution of the 
decree unconditionally as he was entitled to do and 
as the condition could not be performed, the effect 
was to stay execution altogether and under Section 
15 the time during which the order was in force 
should be deducted in reckoning the period of 
limitation for filing the execution petition. 1 

A stay of execution against one judgment-debtor 
will give the benefit of this section to the decree- 
holder, as if the stay operated against all. 2 Where 
on an appeal against an order allowing execution to 
proceed as to a part of the decree only, a stay was 
ordered to that extent, the period of the stay operated 
to the benefit of the decree-holder for the whole 
decree, though the stay referred to a part of the decree 
only. 8 When there are several judgment-debtors 
in the case and an application for execution of the 
decree was not barred as against the 1st defendant 
because the decree against him was suspended for 
a certain period and barred against the others, the 
effect of the application for execution against the 
1 st defendant was to keep alive the right to execute 
the decree against all the judgment-debtors. 4 


A stay of execution granted by the fiigh Court 
in appeal “ pending the final decision of the suit ” 
does not imply that execution is to be suspended 
until the period of limitation for an appeal, has 
expired and until such appeal h as been decided, but 

T n\ Pandy SatdC0 V ' R(Ulhey Kuar ’ ( 1919 ) 5 Pat- L- J. 39=53 


2. Lal Oovind v. Bliikar, (1918) 20 I.C. 439. 

3. Bai Ugam v Bat Rvkmani, (1914) 38 Bom. 163- Naohi- 

p«.) a* 
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means no more than until the decision of the suit 
by the Court of first instance. 1 

This section applies to injunctions and orders 
of Court and not to Royal Proclamations which pre¬ 
vent the institution of suits against alien enemies. 2 
It has nothing to do with the extention of time 
allowed to persons under disability under sections G 
and 8 of the Indian Limitation Act. 3 

It contemplates the stay of execution of a decree 
by injunction or by order ; an injunction to stay 
execution may be issued in a proceeding other than 
the execution-proceedings, while an order for stay 
of execution may be made by the executing Court 
itself in the course of those proceedings. Where 
the execution of a decree had been stayed, 
partly by injunction and partly by an order of the 
executing Court the decree-holder was entitled to 
deduct the period during which the injunction and 
the order operated, including the date of issue and 
the date of cessation. 4 

In order to bring into force the provisions of 
Section 15 it is necessary to grant the injunction or 
stay and specify the date on which it was issued or 
made and the date on which it was withdrawn, 
and though it is not necessary to have a written 
order there must still be a clear order staying execu¬ 
tion of the decree. 3 

1. Madho Prosed v. Dratipadi Bibi, (1921) 43 All. 383. Walsh 
J. was inclined to say that that the words mean “ until the disposal 
of the suit by a final unappealable order.” 

2. Dcusch Asiatisclic Bank v. Uiralal Burdhan and Sons, 
(1918) 47 I.C. 122, on appeal 46 Cal. 526. 

3. Narasimha v. Krishna Chandra, (1919) 37 M.L.J. 256 = 52 
I.C. 725. 

4. ' Qobindnath v. Basiruddin, (1921) 34 0. L. J. 163 = 64 I. C. 
494. See also Jira Bibi v. Slajiruddin, (1922) 35 C. L. J. 135=64 
X C 847 

5 . Vishvanath v. Xarsu, (1921) 23 Bom. L.R. 107 = 60 I.C. 916. 
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An adjournment of the hearing of an application 
for execution 1 or an attachment before judgment 8 
is not an injunction or order of stay within the 
meaning of this section. 

An order of Court exempting from attachment 
the life estate of the widow of a deceased judgment- 
debtor’s son has not the effect of suspending the 
execution because the decree-holder may attach the 
residue subject to the life estate, so that an applica¬ 
tion for execution presented more than three years 
from the order of the Court would be barred- 8 
Where a decree-debt has been offered as security 
pending appeal to the Privy Council the acceptance 
of the security does not amount to an order for stay 
of proceedings on that decree until the appeal 
terminates and the period between the dismissal of 
the suit by the High Court and the date on which 

the application for execution was presented cannot 
be excluded. 4 


Where on the arrest of a judgment-debtor in 
execution and his application to be declared an in¬ 
solvent, the parties agreed that if the latter applica¬ 
tion was withdrawn, the decree would not be exe¬ 
cuted against him for two years, and though the 
judgment-debtor withdrew his application an order 
for arrest was made 18-5-1910 (though the order 
failed for non- payment of diet money), a subsequent 

1. SrimatiThakamoyi v. Nadiar Cl^nd, ( i 916) 

2 . Munsar All v. Aboyt Charan, ( 1917 ) 21 O W w 

Jagan, (1918) 5 O.L.J. 766=49 I C 88 ' 687 * SWa *° 

S. Sardami v. Kanwar Sin,*. (I88S) P B m 
4. Midnaiorc Zamindari Co v fhi 
(1918) 3 Pat. h. J. 132=44 I. 0. 670. ° ‘ ° f 
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application for execution made on 3-5-1913, more 
than three years of the previous application of 
11-3-1910, was barred, and the agreement not to 
arrest was not binding on the judgment-debtor as 
it had been broken and would not save limitation. 1 2 

Unless execution has been stayed and conse¬ 
quently this section applied, the decree-holder 
cannot exclude the period during which the judg¬ 
ment-debtor’s application for insolvency,' for setting 
aside a sale, 3 for review of an order for setting 
aside a sale, 4 or refusing to set aside an ex-parte de¬ 
cree 3 6 was pending. The time during which an 
application by the judgment-debtor to enter up 
satisfaction of the decree is pending cannot be 
deducted in counting the period of limitation for 
execution of the decree as the pendency of that 
application cannot prevent the execution of the 
decree/ The fact that a third party has been 
prosecuting an appeal to get the decision on which 
a decree is based set aside will not prevent limitation 
running against the holder of such decree who has 
neglected to apply for execution thereof within the 
prescribed period. 7 


1. Ibraliimji v. Hasanudin , (1915) 13 A.L.J. 305 = 28 I.C. 381. 

2. Ramaswami v. Gouindaswatni , (1919) 42 Mad. 319; Shco 
Saran v. Basudco Prasad , (1918) Pat. 357 = 47 I. 0. 798; Green* 
buroh v. Xavier, (1921) 13 Bur. L. T. 197 = 64 I. C. 50. 

3. See Muthukarakki v. Madar Ammal , (1920) 43 Mad. 185 
F.B. though the Court said that there was a cause of action on tho 
date of the final order. 

4. Ram Das v. Kanshi Ram, (1912) P.L.R. 155=141.0.335 ; 
Ibraliimji v. Hasanuddui, (1915) 13 A. L. J. 305 = 28 I.C. 381 ; 
Firm of Gopaldas v. Pahlumal, (1912) 9 S.L.R. 34 = 30 I.C. 37. 

5. Mahtsli Ram v. Mi. Laehhan Kiur t (1917) Pat. 58 = 42 I.C. 

811. 

6. Kuppusamy v. Rajagopala , (1922) 45 Mad. 466. 

- 7. Gokul v. Jikaram , (1891) A. W. N. 128. 
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Where no obstacle actual or resulting is imposed 
upon the execution of a decree by the Court 
executing the decree or by a Court before which an 
appeal from an order passed in the execution-pro¬ 
ceeding is pending or by the Court before which a 
suit or appeal to contest the validity of the decree 
or the order passed in execution is awaiting trial, 
there is nothing to stop the running of limitation 
either under Article 181 or Article 182 of the 
Limitation Act. 1 Where on an application for exe¬ 
cution, a third person in possession obstructed exe¬ 
cution by decree-holder and he brought a suit under 
Section 331 of the C.P. Code, 1882, and on this suit 
being withdrawn, the application for execution was 
struck off, it was held that a second application for 
execution of that decree cannot be taken as a con¬ 
tinuance or revival of the former application, and 
that it would be barred if made more than three 
years from the date of the former application. 3 

Where the stay of a sale in execution is due 
entirely to the decree-holder, such stay cannot be 
regarded as a legal stoppage of the execution-proceed¬ 
ings, so as to entitle the decree-holder to the bene¬ 
fit of this section. 3 


Where A obtained a decree against B and B 
another decree against A, an attachment by B of 
A’s decree under Order 21 rule 53 (1) (b) operates 
as a stay of execution of A’s decree and the period 

1. Kalkasingh v. Our Saran, (1920) 54 I. 0. 426 • see ^ 

Kartiok Chandra y. Nilmoni, (1916) 20 O.W.N. 686=82 ’l C 9 s* 
Ashrajuddin v. Depin Bchari, (1902) 80 Cal. 407. * * 

2. Shivram v. Sarasvati, (1894) 20 Bom a:^- ... 

Kalyanbhai v. Qhanashamlal, (1880) 6 Bom. 29; Chint^a' 

dar y. Balshcutri, (1891) 16 Bom. 294. ° Damo ' 

^Maharaja Kesho Prasad y. Bayuns, (1920) Pat. i 0 9= 53 
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of attachment is excluded in making up the limita¬ 
tion for its execution. 1 An appointment of a receiver 
may operate as stay. Where pending an appeal from 
a preliminary decree on a mortgage a receiver is 
appointed with a direction to pay the mortgagee the 
interest due on his mortgage the order appointing 
a receiver is one in effect staying further proceed¬ 
ings and the period during which that order was 
in force must be excluded in calculating the period 
for applying for a final decree. 2 

This section applies to periods of limitation 
prescribed by the Indian Limitation Act, but does 
not affect the absolute prohibition enacted by 
section 48, C. P. Code against execution of decrees 
more than 12 years old. 8 

Disability of The period of limitation is also extended by the 

deoree holder, 0 f ^e person entitled to seek relief. The 

Indian Limitation Act provides thus : — 

“ Where a person entitled to institute a suit or 
make an application for the execution of a decree 
is, at the time from which the period of limitation 
is to be reckoned> a minor, or insane, or an idiot, he 
may institute the suit or make the application within 
the same period after the disability has ceased, as 
would otherwise have been allowed from the time 
prescribed therefor in the third column of the first 
schedule. _ 

Kiransastri v. Chandrika Pros'id, (1915) 30 I. C. 587. See 
however Mir Ajmuddin v. Mothvradas, (1S71) 11 B. H. C. R. 206. 

2. Chottnj Naraii i v. Redarnoth , ( 1922 ) 3 Pat. L.T. 65 = 66 

T CJ 97 

' ' 3.’ Svbbarayanv. Natarajan, (1922, 45 Mad. 785 ; Ramanna 
v Babv (1914)37 Mad. 168. Seo observations of Jwalaprasad J. 
in Chatnath Krishna Dayal v. Sakina Bibi, (1916) 20 C.W.N. 952- 
34 I C. 27 Eut see contra per Saoasiva Iyer, J. \a Kumar a Ten ata- 
perumal v. Velayvdartddi, (1914) 27 M. L. J. 25 = 24 I. C. 195. 
See also page 383 supra. 
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(2) Where such person is, at the time from 
which the period of limitation is to be reckoned, 
affected by two such disabilities, or where, before 
his disability has ceased, he is affected by another 
disability, he may institute the suit or make the 
application within the same period, after both dis¬ 
abilities have ceased, as would otherwise have been 
allowed from the time so prescribed. 

(3) Where the disability continues up to the 
death of such person, his legal representative may 
institute the suit or make the application within the 
same period after the death as would otherwise 
have been allowed from the time so prescribed. 

(4) Where such representative is at the date 
of the death affected by any such disability, the 
rules contained in sub-section (1) and (2) shall 
apply.” 1 

“ Where one of several persons jointly entitled 
to institute a suit or make an application for the 
execution of a decree is under any such disability, 
and a discharge can be given without the con¬ 
currence of such person, time will run against them 
all: but, where no such discharge can be given, time 
will not run as against any of them until one of 
them becomes capable of giving such discharge 
without the concurrence of the others or until the 
disability has ceased. 2 

“ Nothing in section 6 or in section 7 applies 
to suits to enforce rights of pre-emption, or shall be 
deemed to extend, for more than three years from 
? the cessation of the disability or the death of the 
person affected thereby, the period within which 
any suit must be instituted or ap plication made.” 3 

1. Indian Limitation Act (IX of 190S), S. 6 

2. Ibid. 8. 7. 

~ 3. Ibid. S. 8. 

58 


458 


THE LAW OF EXECUTION 


the 


The object of the changes introduced by these 
provisions in the law of limitation was thus set 
forth in the Statement of Objects and Reasons ; “ The . 
last clause of Section 7 of the Act of 1877, with 
some verbal modifications, has been placed as a 
separate section so as to make it clear that its pro¬ 
visions are applicable to cases, governed by either of 
the Ss. 6 and 7 of the present Act. Cases of a 
person entitled to institute a suit or make an appli¬ 
cation being under a legal disability were dealt 
with by Ss. 7 and 8 of the Act of 1877. It was 
held, in a series of decisions of the Madras High 
Court, that S. 7 of the Act of 1877, applied only to 
cases where the right to bring a suit or make an ap¬ 
plication is vested either—(i) in a single individual, 
who is under a disability, or (ii) in a number 
of individuals, all of whom are under a disability. 
These cases are Seshan v. Rajagopala, 1 where 
there was a decree in favour of three persons of 
whom two only were minors, and it was held that 
S. 7 of the Act of 1877 did not apply to an applica¬ 
tion for the execution of the decree ; Vignesivara v. 
Bapayya 2 and Moidin v. Beevi, 3 which were cases - 
of suits where some only of several persons entitled 
to institute them were under disability and it was 
held, following Seshan v. Rajagopala, x that the suits 
were not governed by S. 7 ; Ahimsa v- Abdul, 4 
where Benson and Bhashyam Ayyangar, JJ. adopted 
the same contruction of S. 7 and held that, apart 
from S. 8, the protection afforded by S. 7 would 
extend only to cases where each and all of the 
persons jointly entitled to sue were affected by dis- 

1. (1889) 13 Mad. 236. 

2. (1892) 16 Mad. 436. 

3. (1894) 18 Mad. 38. 

4. (1902) 25 Mad. 26. 
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ability at the time from which the period of limita¬ 
tion was to be reckoned, and that if any one of them 
was then free from disability, 3. 7 cannot be availed 
of by all or any of them and Periasami v- Krishna, 1 
where a Full Bench of the Madras High Court up¬ 
held the same view. 

On the construction, put upon S. 7 by the Madras 
High Court, cases in which the right is vested joint¬ 
ly in a number of persons of whom some only are 
under any disability must be left to be governed by 
S. 8 alone, and, under the latter part of that section, 
if there is no one among these persons, who 
can give a discharge without the concurrence of 
those, who are under disability, time would com¬ 
mence to run only from the date when the last of 
them becomes free from disability and then, appa¬ 
rently, they would have, in every case, the full pe¬ 
riod prescribed for the suit or application in ques¬ 
tion, there being nothing in S. 8 corresponding to 
the last clause of S. 7, to limit the period to three 
years from the cessation of disability or to exclude 
suits for pre-emption from its scope. 

Further, there was a conflict between the Cal¬ 
cutta, Bombay and Allahabad High Courts, on the 
one hand, and the Madras High Court, on the 
other, on the question, whether an application for 
the execution of decree can be saved from limitation 
by the fact of some only of the decree-holders being 
under a disability. In Anundo v. Anundo* Surjo v. 
Arun, 8 Govind v. Tatia* and Zamir v. Sunder , 5 it 
was held that a disability of some only of several 

1. (1902) 25 Mad. 431. ~ " 

2. (1887) 14 Cal. 60. 

8. (1901) 28 Cal. 465. 

4. (1896) 20 Bom. 883. 

6. (1900) 22 All. 199. 
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joint decree-holders would save an application for 
the execution of the decree from being barred ; 
while the Madras High Court in Seshan v. Rajago - 
pala, and in Periasami v. Krishna , 2 held the 
contrary. The High Courts of Calcutta, Bombay 
and Allahabad held that the case came under S. 7, 
of Act XV of 1877, but the Madras High Court held 
that it came neither under S. 7 nor under S. 8 of 
that Act. If the right view of S. 7 be that it deals 
only with cases where the person or all the persons, if 
there are more than one, entitled to bring a suit or 
make an application, is or are under disability, the 
case in question should properly be dealt with by 
S. 8 ; all the High Courts are agreed that one of 
several joint decree-holders cannot give a valid dis¬ 
charge without the concurrence of the others, but 
the Madras High Court, in the Full Bench case, 
felt a difficulty in bringing the case under S. 8, for 
the reason that applications were not mentioned 
in that section, while they were in S. 7 of the Act 
of 1877. In the course of his judgment in the case, 
Bhashyam Iyengar J. observed that the addition of 
the words suggested in the bill would bring the 
case in question within the operation of S. 8 of that 
Act. 

The Legislature has in the Limitation Act of 
1908 altered the language of S. 8 so as to make the 
principle of that section explicitly applicable to ap¬ 
plications for execution of decrees. This is a legis¬ 
lative affirmation of the rule adopted by the Calcutta, 
Bombay and Allahabad High Courts and reversal 
of the view taken in Madras. 3 

1. (1839) 13 Mai. 30. 

2. (1902) 25 Mad. 431 (F.B.). 

3. Jag'inuath v. Mohabir , (1912) 16 I. 0. GG4. See also Palni - 
andi v. Papatlii , (1914) M. W. N. 169 = 22 I. C. 16. 
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To suspend the operation of the statute the 
disability must have existed at the time when the 
cause of action first accrued. When the statute has 
become once attached to the claim, it overrides all 
after-accruing disabilities and intermediate acts and 
events and there is no distinction between disability 
or impediment on the plaintiff’s part and where it 
arises from some change or event that has happened 
to the debtor ; or in this respect between a voluntary 
and an involuntary disability. 1 No extension will 
be allowed for the disability of any person other 
than the person to whom the right of action first 
accrued, - so that when the statute has commenced 
to run against a person who is under no disability 
the running of the statute is not interrupted by the 
infancy of a person succeeding to him, that is, the 
succession of a minor to his right does not check 
limitation, which has once begun to run. 8 


Where a decree was passed in favour of an 
adult decree-holder and he dies leaving a minor 
heir, limitation commences from the date of the 
decree and the minor heir must apply for execution 
within the ordinary period allowed by Art. 182. 4 
But when the minor heir makes an application for 
execution within the proper time limited by Art. 
182, his subsequent application may be made at any 


1. Wood on Limitations, 4th Edu. 1100, 1109. Ay a Sinah v 

Gurdial, (1906) P. L. R. 72. * ^ V * 

2. Williams on Real Property, 29th Edu. 564. Bhagat Bihari v 

Bam Nath, (1905) 27 All. 704. ^ V ‘ 

3. See Bcmauginiv. Nobin Chand, (1882) 8 Cal 788 (798) 

Ahunsa v. Abdul Kader, (1902) 25 Mad. 26(31); Kalika Bakshy 
Ramcharan, (1918) 40 All. 630. ' V ’ 

H90M 1 nT r ". 90i) 29 BOm ' 08 ’ SUaram ’• T,*ara m , 

(1905) 1 N. L. R. 180 , Lachman v. Bhagwan, (1886) A. W N 49 

Z&iftT"* Mohammad, ^1912) 


Disability 
mast be 
initial 
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time, within three years of his attaining majority. 1 
The circumstance that a minor was represented by 
a guardian does not deprive him of the privilege of 
extension of limitation. 2 A minor decree-holder 
may either apply for the execution of the decree 
through his guardian or wait till his majority to 
execute the decree. 3 The disability of the minor, 
which is co-extensive with the entire period of his 
minority does not cease on account of applications 
by his guardian, provided they are all made during 
his minority. 4 

The exemption granted to a minor by the 
Legislature is in the nature of a personal privilege 
and does not enure to a mere transferee. 3 

1. Lolit Mohun v. Janokynath, (1893) 20 Cal. 714 ; Sri Ram v. 
Rot Ram, (1907) 29 All. 279; Maharaj Kumar v. Jagadliatri, 
(1898) 3 C. W. N. 24 ; Sheikh, v. Rajani Alohun, (1907) 11 C. W. N. 
831. 

2. Ananiharama v. Karuppanan, (1881) 4 Mad. 119. 

3. Mon Moliun v. Gunga Soondcry, (1882) 9 Cal. 181 ; Phool- 
bas v. Lalla Jogeshur, (1875) 1 Cal. 226 P. C.; Kurgodigavda v. 
Ningavganda, (19J7) 41 Bom. 625 (case of restitution). See Hals- 
bury's Laws of England, XVII. 62 

4. Ibid. ; Jagjivan v. Hasan, (1883)7 Bom. 179 ; Moro Sadasiv 
v. Visa/i, (1891) 16 Bom. 536; Narcndra v. Bhupondra, (1895) 23 
Cal. 374 ; Saudagore v. J agger noth, (1905) 1C. L. J. 96 note; 
Gujjar Mai v. Sita Ram, (1910) P. L. R. 5 = 16 I. C. 488 ; Jagat- 
narain v. Narbada Kuntvar, (1913) 16 O. O. 206=21 I. C. 365; 
Maharaj Kumar v. Jagadhatri, (1898) 3 C. W. N. 24 ; Manmatlio 
v. Manohar, (1865) 2 C. W. N. cvi; Shamaahurn v. Kanangai, 
(1903) 7 C.W.N. 594 ; Ratnam v. Krishna, (1697) 21 Mad. 494 ; 
Baldeo v. Kishan, (1887) 9 All. 411 ; Vinayakrao v. Dcvrao, (1887) 
11 Bom. 473 ; Bhikaji v. PuruslioUam, (1886) 10 Bom. 220 ; Mon- 
mohun v. Gunga, (1882) 9 Cal. 181 ; Agar v. Lakhi, (1888) 2 C.P. 
L. R. 184 ; Balkishen v. Khuman, (1895) 9 C. P. L. R. 9. 

5. Behari v. Beni, (1881) 3 All. 408 ; Rudrakant v. Noboki- 
shore, (1882) 9 Cal. 663 F. B.; Harakchand v. Deonath, (1897), 25 
Cal. 409 ; Rangasami v. Thangavolu, (1919) 42 Mad. 687; Uahadev 
v. Babi, (1901) 26 Bom. 730; Imamuddin v. Mumtasunnissa, (1915) 
18 O. C. 34 = 27 I.C. 118 ; Mahomed Nurkhan v. Lachmx Narayan, 

(1922) 9 O.L.J. 88=66 I.C. 101. 
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Where one or some only of several joint-decree- 
holders are under disability at the time from which 
limitation is to be reckoned an application for 
execution is saved and an application by such 
decree-holder within 3 years after cessation of 
disability for execution of the whole decree under 
Order 21 rule 15 is not barred, in spite of the fact 
that the other decree-holders would then be too 
late for applying for execution. 1 Where a decree 
was passed in favour of two minor sisters in May 
1900 and was confirmed on appeal in March 1901 
and the guardian appointed to their estate presented 
applications for execution in 1904, 1905 and 1906 
and while the last application ‘was pending, the 
guardian died, an application made by the decree- 
holders, as majors in 1908, was not barred, though 
the elder of them attained her age iD 1902, because 
the application made by the guardian as the next 
friend of the other minor decree-holder (who at¬ 
tained her age only in 1908) took effect in favour 
of both. 2 


Joint decree- 
holders. 


Under the Limitation Act, 1877, the Madras 
High’Court took a contrary view and held that 
when one or some only of the decree-holders were 
under disability, the application for execution would 
not come under section 7 of the Act but would be 
subject to the ordinary law of limitation and conse¬ 
quently an application made moro than three years 
after any starting point mentioned in Article 179 


1. Oovindram v. Tatia. (1895) 20 Bom. 388: Zamir v 

?n^ ar, ~ (1899) 33 A1L 199 F.B.; Surja Kumar v. Arunhunder 
(1900) 2o Cal. 465; Sheikh v. Srimati Lai, (1907) 7 CLJ 308- 

Qoduram v. Rams war up, ( 1904 ) 1 A.L.J. 407; Sri Ram v Bel 

29 279 = <**"**< v - Sheshgiri, (1904) 6 Bom. 

Jj. R. 647 , Jwan Ram v. Ram Sarup f (1906) 27 All 67 

2. Manohatid v. Kedari, (1910) 84 Bom. 672, 
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was out of time. 1 One of several joint decree-holders 
cannot give a valid discharge without the concur¬ 
rence of the others. 2 But if the substantive law, 
which governs the relation of the decree-holders 
inter se, recognises a power in one of them to give 
a valid discharge, an application made beyond 
three years of the attainment of age by such manager 
would be out of time. 3 In the case of a joint 
Mitakshara family, where a right is vested in all 
members jointly the managing member may give a 
discharge without the concurrence of the minor 
members of the family. 4 If therefore there is an 
adult member of the family capable of taking 
proceedings and giving a valid discharge, limitation 
cannot be extended on the ground of minority of 
the other coparceners in the family. 5 


1. Periasami v. Krishna, (1902) 25 Mad. 431 P. B. ; Scshan 
v. Rajagopala. (1889) 13 Mad. 236; Karayanan v. Damodaran, 
(1893) 17 Mad. 189. But now see Palaniandi v. Papathi, (1914) 
M. W. N. 159=22 I. C. 76 and Anantaram v. Shrinivasa, (1910) 
8 M. L. T. 71 = 7 I. C. 267. 

2. Jagarnath v. Mohabir, (1912) 15 I. C. 664. 

3. See Dnraisami v. Venkatarama, (1911) 21 M. L. J. 1088 = 
12 I. C. 503 ; on appeal from (1911) M. W. N. 307 = 10 I. 0. 464 ; 
Pavianadhan v. Atcliayya, (1913) 13 M. L. T. 304 = 18 I. CT 723 ; 
Narasimha v. Krishna Chandra, (1919) 37 M. L. J. 256=52 I. 0. 


725. 

4. Surju v. Khwahish, (1882) 4 All. 512 ; Harihar v. Bholi, 
(1907) 6 C. L. J. 383 ; Bliolanand v. Padmanund, (1901) 6 C.W.N. 
348 ; Vi :ncswara v. Bapayya, (1893) 16 Mud. 436 ; Ahimsa v. 
Abdul Kadcr, (1902) 25 Mad. 26; /laaii/arawia v. Shrinivasa, 
(1910) 8 M. L. T. 71=7 I. C. 267. 

5. Maliablcsliwar Krishnappa v. Ramachandra. (1914) 38 
Bom. 94 ; Surju v. Khwahish, (1882) A. \V. N. 114 ; Sadulla v. 
Bhana, (1882) P.R. 58; Anantaram a v. Shrinivasa, (1910) 8M.L.T. 
71=7 I. C. 267; Doraiswami Venkatarama, (1911) 21 M. L. J. 
1088 = 12 I. C. 503 [Observations made in Piriasami v. Krishna, 
(1902) 25 Mad. 431 at p. 439 are no lODger law) on appeal from 
(1911) 9M. L.T. 482 = 10 1.0. 464; Ramanathan v. Atcliayya, 
(1913) 13 M L. T. 304 = 18 I. C. 723 ; Naurang v. Shcoraja, (1915) 
To I O75 ; Palaniandi v. Papathi, (1914, 15M.L.T. 100 = 22 
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Where under a decree passed in favour of two 
members of a joint Hindu family who at the time 
were minors, they applied for execution and it was 
found that one of them, the managing member, had 
attained majority more than three years before the 
date of the application and that the other decree- 
holder has attained majority only within three years 
the application for execution was barred by time. 1 

Where in the course of a suit for dissolu¬ 
tion of partnership a receiver is appointed with 
full powers to realise outstandings, among which 
there is a decree, the decretal debt vests in the 
receiver from the date of his appointment and he 
is competent to give a discharge and the minority 
of one of the decree-holders therefore ceases to have 
any importance, for the rights of the minor and 
of the adults are all absorbed by the receiver. An 
application made more than three years after the 
appointment of the receiver will therefore be barred. 3 

For the purposes of the Indian Limitation 
Act the period which begins at each of the seven 
points mentioned in Article 182 is a separate period 
and if the person entitled is under a disability at 
the time when any one of such periods commences, 
limitation is suspended during the continuance of 
t he disability by the o peration of section 6* So if 

I. 0, 76 ; Chorikula Venkata Subbiah v. Gollapudi Venkattswarlu 
(1917) M. W. N. 816 = 44 1.0. 565; Bunwari v. Daya Stinker, 
(1909) 18 0. W. N. 815 = 1 I. 0. 670. See however Mahomed v Nabi 
Khan, (1916) 31 M. L. J. 93=85 I. 0. 157. 

1. Duratsami v. Venkatarama, (1911) 21 M. L. J. 1088=12 
I. 0. 603. 

2. Baj Kumar v. Kanhaiya, (1913) 18 C. W. N. 188 = 20 I. C. 

701 • 

8. Lolit Mohun v. Janoky Nath, (1893) 20 Cal. 714 • 
Narsndra v. Bhupendra, (1895) 28 Cal. 374 ; Mo,, Mohun v. Gunaa 
Soondery, (188) 9 Cal. 181 ; also Zamir Has*an v. Sunday, (1899)22 
All,*199 F,B.' 

59 
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Effect of 
death before 
right accrues. 


a person entitled to execute the decree is under a 
disability at the period in column 3 of Article 182, 
he may make his application within such period 
after cessation of his disability as is allowed by 
section 6 of the Act. This view of the Calcutta 
High Court was not accepted in Madras. It was 
said that for the purpose of section 6 the time 
from which the period of limitation is to be reckoned 
should be the latest of the various dates referred to 
in the clauses of Article 182 and the decree-holder 
has no option of choosing any of the dates referred 
to therein, to connect his disability to that date. On 
30th June 1897, a joint decree was passed in favour 
of three brothers, who at the date of the decree were 
all minors. On 8th June 1896, the last application 
for execution, previous to the present one, was made. 
At this date two of the brothers had attained majori¬ 
ty and one was a minor. On 25th February 1899, 
the present application was presented, the youngest 
having attained majority less than three years before 
the application. The Court held that the date that 
must be considered was not the date of the decree, 
but the last application which was in accordance 
with law, that is 8th June 1896. 1 

“Where a person who would, if he were living, 
have a right to institute a suit or make an applica¬ 
tion dies before the right accrues, the period of limi¬ 
tation shall be computed from the time when there 
is a legal representative of the deceased capable of 
instituting or making such suit or application. Where 
a person against whom, if he were living, aright to 
institute a suit or make an application would have 
accrued, dies before the right accrues, the pe¬ 
riod of limitation shall be computed from the time 
1. Pcriasami v. Krishna Ayyan , (1901) 25 Mad. 431 P.B. 
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when there is a legal representative of the deceased 
against whom the plaintiff may institute or make 
such suit or application.” 1 

In dealing with a case under this provision the 
issue or non-issue of a succession-certificate does not 
arise because a suit may be instituted and an appli¬ 
cation may be made before a certificate under the 
Succession Certificate Act, 1889, is obtained. 2 

“Where any person having a right to institute a 
suit or make an application has, by means of fraud, 
been kept from the knowledge of such right or of 
the title on which it is founded or where any docu¬ 
ment necessary to establish such right has been 
fraudulently concealed from him, the time limited for 
instituting a suit or making an application--(a) 
against the person guilty of the fraud or accessory 
thereto or (b) against any person claiming through 
him otherwise than in good faith and for a 
valuable consideration shall be computed from the 
time when the fraud first became known to the 
person injuriously affected thereby, or, in the case 
of the concealed document, when he first had the 
means of producing it, or compelling its production.” 8 


Fraud means active deceit in defrauding o 
endeavouring to defraud a person of his rights b’ 
artful device. 4 It implies some intentional impo 
sition, some deliberate concealment of facts b’ 
which the ignorance of the plaintiff was brough 
about. 5 It does not mean the case of a party en 

1. Indian Limitation Act (IX of 1903), S. 17. " 

2 . Bajakrishnudu v. Narayanaswamy, (1914) 37 Mad 17 6 

8. Indian Limitation Act (IX of 1908) S 1 R „ 

V. JHangi Ram, (1919) P.W.R. 9=60 I. 0. 610 “ ^ 

4. Ghulam Raxa v. Sardar Khan, (1902) P. R S6 

5. Dean v. Tharaite, 21 Bear. 621 ; Vane v V afM . o rh 

383 ; W. Stokes’ Anglo-Indian Codes, n 968 • Atmnr/ ’ „ , ' ^ 
(1698) P. & 91; Gartama, v. (1^7 9 


Effect of 
fraud. 
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tering wrongfully into possession, it means a case 
of designed and hidden fraud by which a party 
knowing to whom the right belongs conceals the 
circumstance giving that right and by means of such 
concealment enables himself to enter and hold. 1 
It is the fraud of the defendant or his representative 
that counts and not that of third patty. 2 Where 
the plaintiff has proved the fraudulent concealment 
of his right to sue or to apply, 3 it is for the defend¬ 
ant, if he pleads limitation, to prove that the plaintiff 
came to know of the fraud at an earlier date.'* 

Where the right to set aside sale is concealed 
by fraud, the period of thirty days limited by Article 
166 of the Indian Limitation Act for the purpose 
will start only from the date when the fraud is 
discovered and the application can be maintain¬ 
ed notwithstanding the confirmation of sale. 5 

1. Pctre v. Pctre , 1 Drew 397 ; Rahimbhoy v. C.A. Turner, 
(1890) 14 Bom. 408, on appeal (1892) 17 Bom. 341 P. C.; Sheikh 
Muksood v. Sheikh Ooiohar , (1864) W. R. 361. 

2. Me Callum v. Me Callum % (1901) 1 Ch. 143; Romdoyal v. 
Ajodhea , (1876) *2 Cal. 1 , Mangamuru Atlanta v. Raja Yarlagadda , 
(1876) 7 M. H. C. R. 22; Gopal v. Pcmu Bibi , (1868) 1 B.L.R. 76. 

3. Purnachandra v. Anukul, (1909) 36 Cal. 654 ; KisJiori 
Dasi v. Mukund Lai, (1911) 15 C. W. N. 965 = 11 I. C. 295; Kashi 
Ram v. Pragi , (1913) 20 I. C. 538 ; Jo tin dr a Mohun v. Brojendra 
Kumar , (1914) 19 C.W.N. 553=24 1. C. 249. See Shco Sahae v. 
Mt. Ratta , (1870) 2 N.W.P. ISO ; Kailas Chandra v. Bissonath, 
(1896) 1 C.W.N. 67. 

4. Rahimbhoy v. Charles Agtieio Turner , (1892) 17 Bom. 341 
P.C.; Sukh Lai v. Madhuri Prasad , (1905) 27 All. 540 ; Moidiyaris 
son Punnayil Kuttu v. Raman, (1908) 31 Mad. 230; VitJiappa v. 
Basagoioia , (1912) 14 Bom. L. R. 771 = 17 I. C. 10; Arjun v. 
Ouncndra , (1914) 18 C.W.N. 1266 = 27 I. C. 294 ; see also Basiztid - 
din v. SonamWah , (1910) 15 C. W. N. 102 = 6 I. C. 154 ; Krishnan 
v. Sridcvi, (1889) 12 Mad. 512 P. C ; Kashi Ram v. Pragi , (1913) 
20 1. C. 538; Kishori v. Mukund , (1910) 15 C. W. N. 896 = 11 
1. C. 262. See Halsbury’s Laws of England, XIX. 144. 

5. Mahendro v. Gopal , (1890) 17 Cal. 769 P. B. ; Kailash 
Chandra v. Bissonath , (1896) 1 O. W. N. 67 ; Golam v. Judhister , 
(1903) 30 Cal. 142; Kishori Dasi v. Mukund Lai , (1909) 36 Cal. 
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Where proceedings to execute a decree for rent 
were started a year after the judgment-debtor's 
death, warrants of attachment and proclamation 
were issued and served in his name as if he were 
alive and at the sale held thereafter the decree- 
holder became the purchaser and obtained delivery, 
an application for setting aside the sale by a person, 
who had purchased the holding previously, made 
within a month after delivery was held to be in 
time, because these circumstances were sufficient to 
constitute fraud within the meaning cf this section 
and all the period of the prior proceedings would be 
excluded for computing limitation. 1 To render the 
terms of section 18 applicable to an application to 
set aside an execution sale, the fraud need not be 
subsequent to the sale, for a fraud is a continuing 
influence and until that influence ends, it retains 
the power of mischief. The mis-statement of the 
value of property in the proclamation may not be 
fraud, but even if it is, it is not such a fraudulent 
concealment as is effective to save limitation- Even 
if the non-publication of the sale proclamation in 
the moffusil exposed the sale to attack at the 
instance of the judgmeuc-debtor, then in order to 
bring the case under this section, it must be shown 
that the judgment-debtor was, by means of fraud of 
which the decree-holder was guilty or to which he 
was accessory, kept from the knowledge of his 
right. 2 Proof of fraud antecedent to an execution 


654 ; Sr*cmati Rai Kislwri v, Mvkundalal, (1911) 15 0. W N 
915=111. 0. 215 ; Narayan Sahu v. Mohanth Damodar U9121 lfi 

“ = 16 L ™ V. Ama„ All. U9U,PL R 

107 - 23 1. 0. 397 : Basht Ram v. Hasson, (1919) 51 I. C. 447 • 
Ntlmoni Stngh v. Brinda Dosya, (1912) 16 I. 0. 486 ’ 

1. Arlun v. Ounendra, (1915) 18 O.VV.N. 1266 = 27 1.0. 294 • 
Ram Kxnka r v. Sthiti Ram. (1918) 27 O.L.J. 528=46 1.0. 291 ' 

9. Narayan v. Damodar , (1912) 16 O.W.N. 894=16 I 0 464 
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sale may have an imporant bearing in the deter¬ 
mination of the question whether there was fraud 
subsequent to the sale sufficient for the purpose of this 
section, in other words, the question of fraud must 
be considered as a whole. 1 It is not competent to a 
Court to come to the conclusion that an application 
to set aside a sale under Order 21 rule 90 of the C P. 
Code made more than 30 days from the date of the 
sale falls within section 18 of Limitation Act, with¬ 
out finding as a fact the date and time when the 
applicant came to know of the sale. 2 

This section applies only to cases where a party 
is kept from the knowledge of his right by means 
of fraud and not from exercising his right and in 
the latter case, there cannot be any extension of 
time. 3 

Where a judgment-debtor was by the fraud of 
the judgment-creditor and the auction-purchaser 
induced to omit to make an application under Order 
21 rule 89, of the C. P. Code on the assurance that 
they w'ould themselves apply to have the sale set 
aside, 4 or if it is proved that subsequent to the sale 
the judgment-debtor was as a matter of fact aware 
of the sale notwithstanding the fraud 5 or where 
a judgment-debtor pleads in answer to execution a 
payment that is uncertified, he cannot be heard on 
allegations of fraud and the period of limitation to 
have the adjustment certified is not enlarged on 

1. Tookoomoui v. Dwarkanalh, (1912) 16 C.L.J. 581 = 17 1.0. 

972. 

2. Abha Mitnslii v. Kanin Mo!la, (1919) 48 I.C. 970. See also 
Luchmipat v. A It. Mandil Kocr , (1898) 3 C.W.N. 339. 

3. Golam v. Golokg , (1914) 1 O.L.J. 403 = 25 I.C. 684. See also 
Kashi Ram v. Bragi, (J913) 201 C. 538. 

4. Harish Chandcr v. Gaugo Bliushan, (1919) 43 I.C. 671. 

5 . Jotindra v. Broj'eiidra, (1914) 19 C.W.N 553=24 I.C. 249. 
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account of the fraud of the decree-holder because he 
was not kept from the knowledge of his right to 
apply, but from the exercise of it. 1 


“ Where interest on a debt or legacy is, before 
the expiration of the prescribed period, paid as such 
by the person liable to pay the debt or legacy or by 
his agent duly authorised in this behalf, or when 
part of the principal of a debt is, before the expira¬ 
tion of the prescribed period, paid by the debtor or 
by his agent duly authorised in this behalf, a fresh 
period of limitation shall be computed from the time 
when the payment was made. Provided that in the 
case of part payment of the principal of a debt the 
payment appears in the handwriting of the person 
making the same. * * * Debt includes money 

payable under a decree or order of Court.” 2 


Under the Limitation Act of 1877 there was a 
conflict of opinion on the application of this provi¬ 
sion to judgment-debts. The High Courts of Calcutta 
and Madras 3 denied it and High Court of Allahabad 4 
allowed it. The explanation now added makes it 
clear that ‘ debt ’ includes a judgment-debt. 5 

1. Biroo Gorain v. Jairat, (1912) 16 O.W.N. 123 = 13 I C. 63 • 

Mating On v. Mating Shwe, (1919) 3 U.B.R. 109 = 52 I.C. 95S. ’ Sm 

also Basht Ram v. Hussan Mahomed, (1919) 5 I.C. 447 and pace 248 
supra. 

2. Indian Limitition Act (IX of 1908), S. 20. See Halsbury’s 

Laws of England, XIX. 67. 3 


3. Periasami v. Krishna, (1902) 25 Mad. 431 ; Kvppu v 
Rcngu, (1904) 27 Mad. 608 ; Srinivasa v. Ponnu, (1905) 28 Mad 40’ 
Kadar v. Qour, (1902) 6 C.W.N. 766 ; Rally Prosonno v. Becra Lai 
(1876) 2 Cal. 468 ; Mungol v. Shama Kanto, (1879) 4 Cal! 
708. See also Bhagabtity Charan v. Asliutosh, (1904) 8C W N 47 fi • 
Vithdl v. Oopal Rao, (1909) 5 N.L.R. 8 = 1 1.0 240 

.. *• fT'"' l S ;‘ a Z « 8S °> 8 *»' 247; J'nki Ol, 

(1882) 6 AH. 20; Muliamad v. Payag. (1894) 16 All. 228; Ahsanullah 

1901 27 AU ' 5751 Rnshan Sin ? h v - Dm, (1903) 

All. ob. 


5. See foe a similar provision 37 & 38 Viot. o. 57, S. 8 


Effect of 
payment of 
interest or 
part-payment 
of principal, 
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This provision does not cause time to com¬ 
mence to run from the date of the payment, even 
when otherwise it would not have commenced to 
run as early. The new period rs to be calculated 
from the date of the payment only when this is 
subsequent to the date from which time would 
otherwise be calculated. When therefore money is 
payable under a decree, for instance, at the expiry 
of two years from its date and interest is paid by 
the judgment-debtor in the interval, time begins to 
run not from the date of the payment of interest, 
but from the time limited under the decree for pay¬ 
ment of the sum. 

Payment need not necessarily be in money. 
Anything received by the creditor which the parties 
agree should go to reduce the debt or pay the inte¬ 
rest is a payment sufficient to take the debt out of 
the statute. 1 Payment under compulsion of law 
does not imply a promise to pay the balance and 
cannot operate to save limitation. 2 A sum though 
realised by an execution sale is not a part payment 
capable of starting limitation afresh. 3 

Payment of a portion of a decree-debt by the 
judgment-debtor starts a fresh period of limitation to 

• 

1. See Hooper v. Stevens , 4 A. A E. 71 ; Bodger v. Arch, 10 
.Ex, 333 ; ftlaber v. Maber, 2 Ex. 153 ; Amos v. Smith, 1 H. & C. 
238 ; Kariappa v. Rachappa , (1899) 24 Bom. 493 , Ragho v. Hari, 
(1899) 24 Bom. 619; Kollipara Fullamynav . Maddula Tatayya, 
(1895) 19 Mad. 340; Mylan v. Annovi , (1906) 29 Mad. 234 ; Sukha - 
vioni v. Ishan Chander, (1891) 25 Cal. 814 (852) P. G. 

2. Worthingson v. Grimsditch, 13 Q.B p. 479. See Ashootosh 
v. Doorga Chum, (1880) 6 Cal. 504. 

3. Morgan v. Rowlands , 7 Q.B. 493 ; Somerset v. Poivlctt , 1 
Ch. 234 ; Ughoo Nath v. Rani Shiromani, (1875) 24 W. R. 20; 
Bernul v. lkba . (1870) 25 W.R. 249; Narronji v. Mugnirum , (1882) 
6 Bom. 103 , Ravi Chandra v, Devba, (1882) 6 Bom. 626. 



$HE LAW OF EXECUTION 


473 


execute a decree within the meaning of Art. 182, 
clause 5 of the Indian Limitation Act, 1 (if it satisfies 
the requisites of section 20). A payment of 
interest as such to a mortgagee-decree holder by the 
auction-purchaser of the equity of redemption saves 
limitation for the execution of the mortgage-decree. 2 
Where a decree is for principal and interest 
claimed but does not bear interest on the aggregate 
sum, in order to bring the case within Section 20 of 
Limitation Act, any payment made by the judg¬ 
ment-debtor must be taken to have been made in 
part-payment of the principal, in which case it must 
appear in the handwriting of the judgment-debtor, 
in order that a fresh period of limitation may begin. 3 


“ Where before the expiration of the period 
prescribed for a suit or application in respect of any 
property or right, an acknowledgment of liability in 
respect of such property or right has been made in 
writing signed by the party against whom such pro¬ 
perty or right is claimed, or by some person through 
whom he derives title or liability, a fresh period of 
limitation shall be computed from the time when 
the acknowledgment was so signed. Where the 
writing containing the acknowledgment is undated, 
oral evidence may be given of the time when it was 
signed, but subject to the provisions of the Indian 

p Jolt ’ ldra , v ■ GagancJutndra, (1918) 46 Cal. 22 See also 

Rakhal v. Jogendra, (1909) 10 C. L. J. 467 = 8 1.0, 891* iakS 

fSSf iiT%- AH -' 13al) 6 ~ v.^: SB} 


2. Askaram v. V«n&a<asu><uHi, (1921) 44 Mad. 644. 

tj Kunja Sehari v. Jogendra Chandra, ( 1917 ) 88 T n oqq • 
Harindra v.Gaian Chandra, (1916) 22 O.W N 177-86 rn ??? * 

7*0 a 7 uft M £ nindranath v. Kanh\i darn, (1919, 4 Patlfj 866 = « 

fmVT Mi W a?6. 80 o=i 4 „h h 

wpSftr; 
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Evidence Act, 1872, oral evidence of its contents 
shall not be received.” 1 For the purposes of this 
section, “ an acknowledgment may be sufficient 
though it omits to specify the exact nature of the 
property or right or avers that 'the time for pay¬ 
ment, delivery, performance or enjoyment has not 
yet come or is accompanied by a refusal to pay, 
deliver, perform or permit to enjo3 r , or is coupled 
with a claim to a set-oil’ or is addressed to a person 
other than the person entitled to the property or 
right “ ‘signed’ means signed either personally or 
by an agent duly authorised in this behalf “ an 
application for the execution of a decree or order is 
an application in respect of a right.” 2 

Under the Limitation Act of 1877, there was 
a conflict of opinion, on the question whether ex¬ 
tension of limitation by acknowledgment applied to 
execution of decrees; while the Madras High Court 3 
denied it, other High Courts 4 allowed it. The pre¬ 
sent section adds the explanation to make it clear 
that applications for execution are within the rule. 5 


1. Indian Limitation Act (IX of 1003), S. 19, cl. (1) and (2). 
See also Halsbury’s Law of England, XIX. 78. 

2. Ibid. Expl. I, II and III. 

• 

3. Rama v. Vcnkatesa. (1383) 5 Mad. 171 F.B. ; Srinivasa v. 
Ponnusami, (1005) 23 Mad. 40; Bishcssur v. Maharajah Mahatab, 
(1866) 10 W.R. 8 F.B ; Akkamma v. Rangappa, (1914) M.W.N. 
875 = 26 I.C. 36S (A right barred under an old Act cannot be revived 
by a new Act without express words). 

4. Vcnkatrao v. Bijesing, (1886) 10 Bom. 108 ; Trimbak v. 
Kashinalh, (1896) 22 Bom. 722 ; Ram Coomar v. Jakur, (1882) 8 
Cal. 716 ; Torcc v. Mahomed, (18S2) 9 Cal 730 ; Narcndra v. Bhu- 
pendra, (1895) 23 Cal. 376 ; Kadcr Buksh v. Oour Kishore, (1902) 
7 C.W.N. 766 ; Blngabntty v. Ashutosh, (1904) S C.W.N. 470; Glian- 
sam v. Muklia, (1830) 3 All. 320 ; Ramliit v. Satgar , (1R80) 3 All. 
247 F.B ; Janki v. Ghulam, (1882) 5 All. 201 ; Fateh v. Gopal, 
(1834) 7 All. 424 ; Mahomed v. Payag, (188S) 10 All. 228 ; Roshan 
Singh v. Mata Din, (1903) 26 All. 36 ; Bhagat v. Chxnt, (1888) 
P. R. 28 ; Vithal v. Gopal , (1909) 5 N.L.R. 8 = 1 I.C. 240. 

5. See for a similar provision 37 and 38 3 ict. c. 57, S. 8; Jay 
V. Johnston* , 1 Q.B. 25. 
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This provision operates to give a new period of 
limitation by means of an acknowledgment made 
daring the time the cause of the recovery of a debt 
or the enforcement of a right is still subsisting. x 
Where a series of acknowledgments have been 
made, each within three years of the one next pre¬ 
ceding. and the first of the series has been made 
within three years of the date on which the debt 
was contracted or the right to sue or application 
arose? a suit or application for the recovery thereof 
i9 in time if instituted within three years from the 
date of the last acknowledgment. 1 2 3 


An acknowledgment during holidays cannot 
give a fresh start for limitation simply because the 
right to sue was at the date of the acknowledg¬ 
ment surviving on account of the holidays, though 
the time ordinarily allowed had expired. 8 An 
acknowledgment of liability by a minor is invalid 4 * 
but if the acknowledgment is in favour of a person 
who is a minor at that date, he will be entitled to 
the benefit of Section 7, though time has begun to 
run before the date of such acknowledgment, 
because the section speaks of a new period'of limita¬ 
tion, not an extension of the old period.* 


1. Shib Dat v. Kalka, (1879) 2 All. 443 ; Billings v. Unoott . 
nanled Scrvioe Bank, (1880) 8 All. 781 ; Bamji v. Dliarma, (1882) 
G Bora. 683; Rarndas v. Chabildas, (1910) 12 Bom LR, 621=7 I.C. 
189 ; Sitarama v. Krishnaswami, (1914) 24 l.C. 507 ; Rcmgasami 
v.Thangavclu,( 1919) 42 Mad. 687. See Mani Ram v. Seth Rup. 
ohand , (1906) 33 Cal. 1097 P.C. For the renewal of a debt barred 
by limitation, see Indian Contract Aot (IX ofl872), S. 25- Binda 
Dosya v. Chota, (1912) 16 C.W.N. 636 = 14 1.0. 133. 

•' 2 - Mohtsh Lai v. Basant Kumaree, (1881) G Cal. 340. 

3. Pandhar* v. Shatikar, (1900) S5 Bom. 586. 

4. Wtlliam v. Smith , 4 El. & Bl. 180. 


6. Venkatarama v. Kothandarama, (1889) 18 
v. Mamya, (1919) P.L.R. 37 = 52 1.0. 116. 


Mad, 135; Rotn 
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Any clear admission made by the judgment- 
debtor gives the decree-holder a fresh starting point 
for limitation. 1 A deed acknowledging receipt of 
certain houses, in part payment of the money due 
under a decree, passed against the debtor’s father 
and in course of execution is a sufficient acknow¬ 
ledgment of the right of the decree-holder to execute 
the decree. 2 So is an agreement executed or a letter 
written by the judgment-debtor in course of execu¬ 
tion, 1 or a joint application by the judgment-creditor 
and the judgment-debtor stating the payments made 
towards and the balance due under the decree. 4 
An application to postpone sale and to issue a fresh 
proclamation or to stay sale for a time to enable 
satisfaction of the decree is a sufficient acknowledg¬ 
ment.'' So is a petition for the enlargement of time 
for payment of the decree-amount or for leave to 

1. Prosotmo Cooniar v. Kasliec Kant, (1866) 5 W.R. Mis. 31 ; 
Lachmec Nar ain v. Shudasheo, (1866) 5 W.R. Mis. 12 ; Jotteeram 
v. Shaikh, (1866) 6 W.R. Mis. 115; Subbalakshmi v. Ramanujan, 
(1918) 33 M.L J. 552 = 48 I.C. 298. But see contra for an incidental 
admission in another case, Mt. Luoliman v. Luchman, (1867) 7 W.R. 
79 ; Hingan v. Mansaram, (1896) 18 All. 384; Ramdas v. Kanshiram, 
(1912) P.L.R. 155 = 14 I.C. 335; Bhagioanv. Mohan, (1909) P.R. 54.' 

2. Bliagatram v. Cliintram, (18S5) P.R. 28. 

3. Fateh Muhammad v. Onpal, (1885) 7 All. 424 ; Janki Pra¬ 
sad v. Gulam Ali, (1880) 3 All. 247, on appeal (1883) 5 All.*201; 
Peachey v. Punlab Banking Co. Ltd., (1909) P.R. 52 = 2 I.C. 102 ; 
Rakhal Chandra v. Uemangini, (1906) 3 C.L.J. 347 ; Ban Behari 
v . Jnancndranatli, (1911) 22 I.C. 709. See also for rent decrees 
Harihar v. Gunsudar, (1905) 9 C.W.N. 1025 ; Parcshnath v. Ismail, 
(1921) 34 C L J. 195 = 64 I.C. 993. 

4. Muhammad v. Payag, (1894) 16 All. 228; Bindeswariv. 
Aioadh Behari, (1910) 6 I.C. 366 ; Bacliaraj v. Balaji, (1914) 38 
Bom. 47 ; Bholanatli v. Ghurc, (1914) 12 A.L.J. 44 = 22 1.0. 816. 

5. Rahmit v. Satgur, (1880) 3 All 247 P.B. ; Chundcr Kant 
v. Ramnarain, (1805) 3 W.R. 63; Vcnkatrav v. Bijesing, (1886) 
10 Bom. 108; Trimbakv. Kashinath, (1897) 22 Bom. 722. The 
contrary decisions in Srccnivasi v. Ponnusami, (1905) 28 Mad. 40 ; 
and Esliana v. Grijakant, (1879) 3 C.L.R. 572 are no longer law, 
under the Limitation Act of 190S. 
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sell attached property and to satisfy the decree out 
of the sale-proceeds. 1 


An acknowledgment by the duly authorised 
agent of a judgment-debtor is sufficient to save limi¬ 
tation. An admission by the judgment-debtor’s 
vakil in a case not between the same parties that a cer¬ 
tain decree was subsisting would give a fresh starting 
point tc this decree, if such admission was relevent 
to the other case. 2 A petition signed by the judgment- 
r debtor ’ s vakil admitting liability under the decree 
and making payment of a certain amount 8 or pray¬ 
ing for additional time for payment of the decree 
amount 4 or the payment of part of a judgment- 
debt by the judgment-debtor with an acknowledg¬ 
ment of liability by his pleader 5 is sufficient. 


To be operative, the acknowledgment need not 
be addressed to the person, in whose favour it ope¬ 
rates. Where a judgment-debtor h^d filed an insol¬ 
vency petition, in which the judgment-debt was 
specified in the schedule as due, there is a good ac¬ 
knowledgment/ So a petition in which a judgment- 
debtor agrees to pay a certain sum to the person 


1. Ram Coomar v. Jakur Ali 
Mahomed, (1883) 9 Cal. 730 ; Shrinivas 
296. 


(1883) 8 Cal. 716 ; Torec v. 
v. Narhar, (1908) 32 Bom. 


2. Hingan v. Mansaram, (1896) 18 All 384 

3. Narcndranath v. Bhupnidra Naraia, (1895) 23 Cal 874 

4. Ram Coomar v. Jakur Ali, (1882) 8 Cal. 716- Torce v 

Mahomed, ( 1683) 9 Cal. 730. . * Wce v 

5. Trimbak. v, Kashinath, (1896) 22 Bom 729 - t 

ami » Ca,'. 374 m »• ***«*» Norain 

6. Shri Qopal v. Dhanalal, (1910) 36 Bom i 

SSSSmiMBM 3CaY ^047 4 i 18 ^a,Iia1 0 t ; V ^ Seth 

X.O. 1; Kilsendats ,. Khatoio Makanjec'S.w. Co. wTs'is! m o" 
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who attached the decree and took out execution 
constitutes a valid acknowledgment. 1 

An acknowledgment by the judgment-debtor 
may save limitation against the auction-purchaser, 
but such acknowledgment, if made after the attach¬ 
ment, cannot prevail against the auction-purchaser 
who is entitled to have the property purchased by 
him in the condition in which it was at the time of 
the attachment. 2 ' , 

A mere statement of the fact of a decree 
having been paid is not sufficient as it does not 
thereby admit a present liability under the decree. 3 
A decree being partly in favour of the plaintiff 
A and partly in favour of the defendant B, an 
application for execution by A in respect of the 
relief granted to him does not operate as an ac¬ 
knowledgment by A so as to give a fresh starting 
point for B’s application for execution against A- 4 
An acknowledgment of liability made by one or 
some of several judgment-debtors saves limitation 
against the person that acknowledges and not against 
the others- 1 Where the judgment-debtor expressly ac¬ 
knowledged only a certain sura as being due under the 
decree, the decree-holder cannot execute for a greater 
sum. 6 When a judgment-debtor in one execution 
proceeding objected to his being arrested because he 
was a poor man and asked that the warrant of 
arrest should not be executed until h is objection bad 

1. Brojonath *v. Gaya Sundari, (1900) 0 C. L. J. 141. 

2. Rajeshwari v. Binoda Sundari , (1919) 22 O. W. N. 279 = 

44 I. C. 533. 

3. Jlingan v. Mansasam , (199G) 18 All. 384. 

4 . Jcddi Subraya v. Ramrao , (1898) 22 Bom. 998. 

5. Ban Bchary v. Jnancndranath , (1914) 22 I.C. 709; Chandra 
Kumar v. Ram Din , (1912) 16 C.W.N. 496=13 I.C. 702. 

6. Chandra Kumar v. Ram Din , (1912) 16 C.W.N. 493-13 
I.C. 702 ; Nand Dal y. Rampat , (1912) 14 I.C, 1. 
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been decided, there is no acknowledgment of a debt 
within the meaning of the section, in as much as 
the acknowledgment must be clear and not merely 
a matter of inference. 1 

An application for which no limitation is pro¬ 
vided elsewhere in Schedule I of the Indian Limita¬ 
tion Act 1908 or by Section 48 of the C. P. Code, 
1908, must be made within three years from the 
date when the right to apply accrues under Art. 181- 2 
When the right to apply is concealed by fraud the 
time thus prescribed will be enlarged under section 
18 of the Indian Limitation Act. 8 


Unless otherwise expressly provided for, 4 appli¬ 
cations under Section 47 C. P. Code are governed 
by this rule. 5 An application therefore to set aside 
a sale on grounds other than those falling under 
Order 21 rules 89 aDd 90 falls under this article. 6 


1. Lachman Das v. Ahamad Hasan, (1917) 89 All. 359 . 

2. Indian Limitation Act (IX of 1908) (corresponding t, 
Art. 178 of Act XV of 1877); Hi,ulvstan Bank Ld. v. Mchraj 
(1920) 1 Lah. 187 : Amulya Rolan v. Prconath, (1910) 7 I C 8SG 

3. Kashi Ram v. Pragi, (1913) 20 1.0. 538 ; Shekambari v 
Ramkumar, (1914) 23 I.C. 240 ; Gclam Mviahar v. Golokccharu 

/iQiS 1 on'r , r J, T IC ? a96 I,C ' 6W; Ariua DaS V> Gv,le " d ranath 
° f °- L J . 311 - 27 1 - °* 291 ; Ramdhari v. Deonandan 

P L B. 39=50 S “ ^ 


4. Sae Muthiah v. Data Sahib, (1915) 27M.L.J. 605=261 0 4 < 
5 Chintamanrao v. Vithabai, (1867) 11 Bom. 588: Bir 
Mahatav Shyama Churn. (1895) 22 Gal. 433; Latvian Das y 
Gagannalh, (1900) 22 All. 376 ; Ram Oulam Sahu v Barsati Sinai 

£“? f Cal ‘ 336 * (7920) 48 S 

318 (where sale was a nullity) ; K-ishiram v. Pragi (19,31 2 0 I f 

55V Bhnshan, (1919) 24 C.W.N. 73 = 

n. ' 0 ', 1, Shtvbatv. Yesoo, (1919) 43 Bom. 255 ; Chandram 
Rao v. Maharaja of Dumroan , (1917) 38 1.0 209 

Du V eb ” lciranath Prasanna Kumar, (1907) 5 CLJ 828 
Bhubon Mohan v. Nrmda Lai, (1899) 26 Cal 821 • ^ 328 

SlhiU Bom, (1918, 27 C. L. J 528=40 i d 22 ' t"*" 

mpr “ “ ad ***■ on Voidable Sales a »a v» 
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So an application for refund of money realised 
under an ex parte decree subsequently set aside* or in 
excess of the decree 2 or for restoration of property 
delivered in excess of the decree, 3 or for refund of 
purchase-money on sale being set aside 4 or for pay¬ 
ment of money attached in execution falls under 
Art. 181.® 

An application with a two-fold prayer, that an 
alleged payment be recorded arid that the decree be 
executed for the balance is governed by Article 181, 
for the right of the decree-holder to apply accrues 
as soon as he receives the payment out of Court, and 
to have that payment recorded he has to apply with¬ 
in three years from that date. 0 

So long as the proceedings initiated by the 
decree-holder are pending, his right to apply for 
their continuance accrues from day to day, that is, 
on every day on which the Court does not suo motu 
continue them. The right to apply will not then be 

1. Harish Chandra v. Chandra Mohan, (1301) 28 Cal. 113; 
Mnla Raj v. Dabi, (1881) 7 All. 371. 

2. Nana Ram v. Sita Ram, (1880) 8 All. 545; Harnam Chan- 
dcr v. Muhammad Yarkhan, (1905) 27 All. 485; Massurunnissa v. 
Joy Chand % (1912) 16 I.C. 238. See also Muthoora v. Mahunt , (1874) 
22 W.R. 211. For applications for Restitution, see pages 321-5 supra. 

3. IChcttu v. Kassy, (1893) 20 Cal. 899; Abdul Karim v. Isla- 
jnunnissa, (1916) 38 All. 339 : Thatlantc Random v. Komi Aliassan , 
(1919) 42 Mad. 753 F.B. (overruling Assan v. Pathum?na % (1899) 
21 Mad. 494); Maung Tha v. Ma Pyu, (1918) 3 U.B.R. 79-=46 I.C.. 
323; Kashi Ram v. Pragi, (1913) 20 1.0.538; Rasul v. A?niua 9 
(1922) 24 Bom. B.R. 771. 

• 4. Oirdhari v. Sital, (1889) 11 All. 372. 

5. Vcnkataramaynma v. Purushottam, (1900) 24 Mad. 188 ; 
Apurba v. Chundtrmony, (1905) 10 C.W.N. 354; Sadhasliet v. Nara - 
yan, (1911) 35 Bom. 452. 

6 . Bailey Mahammad Sahi v. Aijamnoi, (1922) 35 C.Ii.J. 71. 
See for a fuller discussion, pages 247 and 258—263 supra. 
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barred till three years have elapsed after the pro¬ 
ceedings have ceased to be pending. 1 

When the execution of a decree has been 
suspended, interrupted or stayed, a fresh application 
will not be barred if presented within three years 
from the termination of the suspension, interruption 
or stay. 2 


1. Chalavadi Kotiah v. Poloori Alimelammah, (1908) 31 Mad. 
71 F.B. See also Prasanna Kumar v. Asutosh, (1913) 18 C.W.N. 
450=20 1.0. 685. 

2. Parasram v. Gardner, (1678) 1 All. 355 ; Buli Begam v. 
Nihalohand, (1882) 5 All. 459; Raghubans v. Sheosaran, (1883) 5 
AJ1. 243 ; Basanl Lall v. Batal Bibi, (1833) 6 All. 23 ; Desraj v. 
Karam, (1897) 19 All. 71 ; Rudder v. Dhanpal, (1903) 26 All. 156; 
Qameruddin v. Jawahir. (1904) 27 All. 334 P.C.; Farzand Alt y 
Bhup Indar, (1901) A.W.N. 117; Bihari Lai v. Jagannath, (1906) 
28 All. 651; Phiraya v. Adu, (1882) P.R. 179; Balwant Singh v. 
Budh Singh, (1920^42 All. 564; Suppav. Avudai, (1905) 28 Mad. 50; 
Chalavadi Kotiah v. Poloori Alimelammah, (1908) 31 Mad. 71 ; Ka- 
lanbhai v. Ghanasam, (1880) 4 Bom. 29; Sheikh Mohamedy. William 
Alfred Thomas, (1911) 11 I.C. 972 \Rudra V. Pachu', (1895) 23 Cal. 
437; Gurudas v. Amrit, (1903) 33 Cal. 689. For stay pending proceedings 
to sot aside ex parte deoree, see Chundra v, Gopi, (1886) 14 Cal 385 • 
Baikanta y. Aughore (1893) 21 Cal. 387 ; Chintaman v. Balshaslri 
(1391) 15 Bom. 294. For obstacles by appointment of receiver see 
Rungiah v. Nanfappa (1903) 26 Mad. 780; Choudhry v. Koli, (1890) 
17 Cal. 63; Ashrat y, Bepin, (1903) 30 Cal. 407; For details, see 
Chapter on Attachment post under Suspension and Revival of Attach- 
ments. See also Rameswcr v. Tirpit, (1912)13 1.0.140; Krishna 
Doss y. Mahomed Mian, (1912) M.W.N. 860=161.0. 484; Rameswar 
v. Rateshwar, (1913) 17 C.L.J. 126=18 1.0.841; Lalka Singh v 
Otjrsarau Lai, (1920) 6 O.L.J. 656=54 I.C. 426 ; Ghulamy. Bardc 

84 A1 i* ? 36 1 ?akUb Al ' V ‘ Durga Prasad > f 1916 ) 37 AU. 618 ; 

1C r a l Syam KiShen (19l7) 2 115=89 

l.Cr. 89 , Mohimmohan v. Nawadwip Chandra , (1918) 47 I 0 911 « 

Supramania v Appu, (1920) 11 L.W. 47=55 I.C. 526 ; Kesho Prasad 

v Barbans Lai, (1920) Pat. 109 = 53 1.0. 85; Subbachariar v 

Muthuveeran, (1913) 36 Mad. 553 ; Girdhari Lai v Damodar /)«,!' 

-(1914) 17 O.O. 169=25 1 . 0 . 160 l Sakina Rili y. ^h ^Z' ' 

(1913) 3 Pat. L.J. 103=44 I.C. 660; Madhabmoniy LarZl^i^ 

87 Cal. v . Ramnath, (1921) 61 1.0. 817 ; Nandur sS 

V * nkalrama W* A W<x Bao, (1918) M.W.K. 214=42I 
0. 165. See pages 448 et seq. $ Bupra. “ ** 
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Where proceedings in execution had been so 

obstructed, that the decree-holder through no fault 

of his was prevented from proceeding against the 

property attached, a subsequent application for 

execution against the same after the removal of the 

obstruction is a continuance of the former applica¬ 
tion. 1 

Where an application for execution by sale of 
the mortgaged property had been transmitted to the 
Collector but owing to the death of the decree-holder 
the Collector returned the papers later on to the Civil 
Court, a subsequent application by the representatives 
of the decree-holder could be treated as one for the 
continuance of the proceedings from the stage at 
which they were stopped by the death of the decree- 
holder and would be in time if made within three 
years of the cessation of the prior proceedings. 2 

Where a sale in execution is set aside, an ap¬ 
plication by the. decree-holder for execution is one 
to revive the former application and is not barred 
though made more than three years from the date 
of the former application. 3 

Where on the sale being set aside as a nullity, the 
decree-holder makes an application to revive the 
previous application, it is not an application coming 
under Art. 182, but an application to which Art. 181 

1. Mul Chand v. Muhammad, (1909) P. R. 45 = 2 I.C. 7G; 
Kahjan Bhai v. Ghanashamlal, (1880) 5 Bom. 29. See also Veukatrav 
v. Bijcsinyh , (1885) 10 Bom. 108 and Chapter on attachment post 
under Revival of Attachments. 

2. Bhaurao v. Lahanu, (1'j23) 64 1. C. 855. X 

3. Moinuddin v. Cliajju, (1905) 2 A.L.J. 276; Rahim Ali 
v. Phulchand, (1896) 18 All. 482 F. B. ; Bchari Lai v. Jagar- 
nath, (1906) 28 All. 651 ; Issurec v. Abdool Khalak, (1878) 4 Cal. 
415. See also Khairuutiissa v. Oatorishanker , (1881) 3 All. 484 ; 
Virasami v. Atlii, (1884) 7 Mad. 595. 
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applies, the right to apply accruing on the date 
when the sale is held to be a nullity. 1 

Where a bar to execution-proceedings is re- 
mjved by order of a lower Court the fact that an 
appeal is preferred against such order will not, 
where execution is not stayed in consequence of 
such appeal, prevent limitation from running 
against the execution-creditor until the disposal o! 
the appeal and a fresh application for execution 
presented more than three years after the date of the 
order of the lower Court will be barred by limita¬ 
tion. 2 Where the bar having once been removed is 
reimposed and afterwards finally removed, time 
would run from the first removal, but the only 
periods which could be counted against the decree- 
holder would be the periods during which the bar 
was not upon him and if these periods together did 

not amount to three years his application would be 
within time. 8 


Where a judgment-debtor died and execution 
against his minor heir was taken in 1891 but the 
execution sale was set aside by suit on the ground 
that the minor was not properly represented, a 

second application in 1910 to review the application 
of 1891 was held time-barred. 4 


Where a claim is at first successful but ulti¬ 
mately unsuccessful, that is, the decree-holder suc- 
cee ds in removing the b ar placed on his application 

Amrad v, Shyam Lai, (1820) 56 I.C. 1004 ' 5 ’ 

(.90S 2 ; ,i T avadi v - w 
93 i ; KaftiCk Chandra Hitmoni, (1916) 20 


8 . Beni v. Sarju, (1903) 26 All. 140 
i. Mohammad Ismail v. Bashidunnissa 


(1911) 8 A.L.J. 1277 
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for execution, his subsequent application can be 
rightly treated as a revival or continuation of the 
first application for execution. But where the claim 
is ultimately successful, the subsequent application 
cannot be treated as a continuation of the previ¬ 
ous application made before the claim was put for¬ 
ward, because it was open to the decree-holder, 
during the pendency of the suit of the claimant, to 
take proceedings in the same manner as he has 
adopted after the termination of the suit. 1 

Where a decree is incapable of execution, time 
runs from the date of the amendment which renders 
it executable. 2 But this rule does not apply to de¬ 
crees, which, though defective, are not absolutely in¬ 
capable of execution. Such decrees are governed by 
the ordinary rule laid down by Article 18*2. 3 Where a 
decree expressly provides that the execution ought 
not to be taken until a particular period elapsed 
time runs from the expiry of such period. 4 Where 

1. Raghuttandan v. Bhugoo Lai, (1890) 17 Gal. 268; Rudra - 
narain v . Pachu Maity, (1895) 23 Cal. 437; Qurdco Narain v. 
Amrit Narain, (1906) 33 Cal. 689; Abdul Kliadar v. Reajuddin, 
(1909) 13 C.W.N. 521 = 1 I.C. 341 ; Paras Ram v. Gardner, (1878) 
1 All. 355 F.B. ; Lakmichand v. Ballam Das, (1895) 17 All. 425 ; 
Ruddar Singh v. Dhanpal Singh, (1903) 26 All. 156 ; Krishnadoss 
v. Mahomed Mian Roivthcr, (1912)M.W,N. 860 = 16 I.C. 484; Suppa 
Reddiar v. Avudaiammal, (1905) 28 Mad. 50 F.B. (overruling Nara - 
yana v. Pappi, (1886) 10 Mad.* 28.] See also Kalyan Bhai v. Gha- 
nasliamlal, (1880) 5 Bom. 29 ; Mihr Jang v. Faizulla Khan , (1890) 
P R. 154 ; Ganpatrai v. Mahra, (1882) P.R. 30; Desraj Singh v. 
Karam Khan, (1896) 19 All. 71. The distinction is pointed out in 
Shivram v. Saraswati, (1896) 20 Bom. 175 and Kedarnath v. Pradyot 
Kumar, (1911) 11 I.C. 48. 

2. Muhammad v. Muhammad , (1895) 17 All. 39; Maharaja 
Sir Rameshwar v. Homeshtuar, (1921) 40 M.L.J. 1 = 6 Pat. L.J 
132. P.C. See al 60 Ali v. Naziran, (1902) 24 All. 642 (545). 

3 . See Kallu Rao v. Fahiman, (1891) 13 All. 125. 

4. See Muhammad Islam v. Muhammad Ashan, (1894) 16 All, 
287; Thakurdas v. Shadilal, (1886) 8 All. 56; Ashrafuddin v. 
Bepin, (1903) 30 Cal. 407. 
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the decree can be executed only in the event of a 
default in payment of an annuity or an instalment, 
time runs from the date of such default. 1 

An unconditional decree for possession must be Decree for 
executed within the period prescribed by Article 182. P 088 ® 55 * 011 
But if possession is postponed to a later date under 
the decree, clause (l) of that Article not applying, 
and assuming no other clause of that Article applies, 
it will be governed by the residuary Article 18l. 2 A 
decree for possession provided on default of payment 
of moneys year after year falls under clause (7) of 
Article 182 and time runs from the dace of the first 
default. 3 

Where a decree was passed in 1894, directing the 
plaintiff to recover possession on payment of Jta. 750 
in any June but the payment was made in 1915, 
it was held that the right to apply would accrue 
only when the payment was made and in this case it 
accrued on the payment in 1915 and an application 
for possession made within three years of that date 
was not barred. 4 

Where the decree directs possession on payment 
of a certain sum to the judgment-debtor, but no 
time is fixed for the payment an application for 

1. Muhammad v. Muhammad, (1894) 16 All. 287 ; Shankar 
Prasad v, Jalpa Prasad, (1094) 16 All. 371 ; Ramji Lai v. Karan, 

Singh, (1917) 39 All. 532 ; Badri Narayan v. Rung Behari, (1913) 

35 All. 178; Datlo Atmaram v. Shankar, (1914) 38 Bom. 32 ; Bar 
Qopal v. Ram Raghpal, (1921) v' Lab. 155. 

2. Hanwant v. Bhagirath, (1697) P. R. 65 P.B. ; bat see contra 
Jalla v. Doola, (1892) P.R. 126. 

3. Ugrah Nalh v. Lagonmani, (1882) 4 All. 83 ; Tukaram v. 

Babaji, (1885) 21 Bom. 122 ; But see Muhammad v. Muhammad 
(1894) 16 All. 287 ; Thakur v. Shadi . (1886) 8 All. 66 ; Rungiah 
Ooundan Sf Co. v. Nanjappa, (1903) 26 Mad. 780, where Art. 181 
was said to apply. See for a fuller discussion, page 164 cf seg. supra. 

4. Rukmina v, Sheo Dat, (1919) 17 A.L.J. 841 = 51 I.C, 570, 
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possession in execution must be made within three 
years of the decree, 1 but if a time is fixed, time 
begins to run from such date. 3 An application for 
execution against the Government or a public 
officer cannot be made until after the expiration of 
a certain period and is therefore governed by 
Art. 181. 3 

An application to enforce a decree for injunc¬ 
tion under Order 21 rule 32 C. P. Code is within 
Article 182. 4 So far as the decree directs a manda¬ 
tory injunction this view cannot be doubted. But 
the difficulty arises where the decree is merely pro¬ 
hibitory and involves only a perpetual injunction. 
Such a decree must according to the Madras High 
Court be enforced within three years of each 
successive breach and falls under Article 181. 5 But 
in Allahabad the learned judges say that when a 
decree ordering a person to abstain from a particular 
act has been wilfully disobeyed, such person commits 
a contempt of the Court’s authority for which pro¬ 
ceedings can be taken against him under Order 21 
rules 2 and 3 and no limitation will hamper the 
Court in enforcing its authority.* 3 But this latter 

1 . Ajudhia v. Drigpal, (1911) 14 O. C. 100=10 I.C. 187; 
Ramappyya v. Gharda Bhatta, (1910) RI. W. N. 391=7 I. G. 568. 

2. Narayan v. Vithcl, (1888) 12 Bom. 23 (Art. 181 must apply 
because none of the clauses of Art. 192 would cover the case). 

3. Rungiah Goundan Co. v. Nanjappa, (1903) 26 Mad. 780 
(786). 

4. Haii Ahmad v. Poker Mull, (1912) 5 Bur. L.T. 116 = 151.0. 
945 ; Shidlingaj)iya v. Durdundappa, (19C0) 2 Bom. L. R 199 ; 
(1920) 42 All. 564. See Sachi Prasad v. Amaruath Roy, (1918) 
46 Cal. 103. 

5. Rajaralhnam v. Shcvalaya, >(1887) 11 Mad 103; Rungiah 
Goundan % Co v. Nanjappa, (1903) 26 Mad. 780 ; Vcnkatachellam V. 
Vecrappa, (1906) 29 Mad. 314 ; Vein Manikaran v. Pakarvoor 
Manakal, (1913) 21 M.L.J. 465=5 I.C. 289; Udmi v. Sohan Lai, 
(1922) 66 I.C. 176. 

6. Ramsaran v. Chatar Singh, (1901) 23 All. 465 ; Bliagwan 
V. Sukhdei, (1906) 28 All. 300. 
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view overlooks the express remedy prescribed by 
rale 5 of that Order available in execution to the 
injured decree-holder and the learned judges could 
not have meant that the decree-holder was absolved 
from all limits of time for his application to 
obtain redress as mentioned in that rule. 1 It may 
be of interest to say that in this connection the 
application of Section 23 of the Indian Limitation 
Act 2 can be fairly considered when occasion arises. 

A decree for pre-emption is not capable of exe¬ 
cution on the date on which it is passed, unless on 
that day the plaintiff pre-emptor pays the purchase- 
money directed under the decree. The first appli¬ 
cation for execution of that decree will be governed 
by Article 181 of the Indian Limitation Act of 1908, 
and limitation commences to run against the decree- 
holder from the time when the pre-emption price 
is paid. 3 

A decree for mesne profits does not become 
operative or capable of being put into execution 
until the extent and quality of the liability is deter¬ 
mined or ascertained. 4 


A decree for mesne profits ascertained is withi: 

1. Vmkatachalom v. Vcerappa, (1881) 29 Mad. 314 SeoTh 
Sachi Prasad v. Amarnath Roy, (1918) 46 Cal. 103. 

• 2. " In the case of a continuing breach of contract and in th 
case of a continuing wrong independent of contract, a fresh period c 
limitation begins to run at every moment of the time during which th 
breach or the wrong as the case may be continues.” See Sachi Prasa 
V. Amamalh Roy, (1918) 46 Cal. 103 (106). 

8. ChMi V. Lalu, (1903) 24 All. 800 (This case was doabta 
in Ellayi Pooparumptl Bawa v. Matalafcot Krishna Menm, non, 
28 Mad. 211] ; CWtta iVasad v A’afu, (1919) 22 O.C. 8^*52 I 

•iuDa * 

4. Radha Prosody. Lai Saheb, (1891) 13 All. 5S (65) PC 
Puranchand v. Roy Radfua, (1892; 19 Cal. 132 (187) F.B •Raroda v 
Ferggusson. 41882) 11 O.L.R. 17; Muhammad y Zinat pT^ 

(1903) 25 All. 385. See however C.P.C S 255 ° 


Decree for 
pre-emption. 


Decree for 
mesne profits 
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Article 182. 1 Bat when the decree awards profits, 
but leaves it to be determined on inquiry under 
Order 20 rule 12 an application to ascertain them 
is not subject to any rule of limitation. 2 3 4 5 The limi¬ 
tation for an application for the determination of 
mesne profits, if there is any limitation applicable, is 
to be computed from the date of the final decree by 
which the award of mesne profits was confirmed. 8 
The right to mesne-profits commences from the date 
on which possession is restored to the defendants and 
not from the date of the dismissal of the suit for pos¬ 
session and an application, made for profits within 
three years from the date of restoration, will be in 
time. 1 When on the annulment of an execution sale, 
the judgment-debtor applies for mesne-profils against 
the quandom purchaser for the period in his posses 
sion, he can recover only arrears for 3 years preced¬ 
ing the application by analogy to Art 109. 6 * 


1. Dildar v. Mujeedunnissa, (1879) 4 Cal. 629. Krishnan v. 
Nilakandan % (18^5) 8 Mad. 137 ; Anando v. Anatido , (1886) 14 Cal. 
60; see Oangadhar v. Laclivian , (1910) 11 C.L.J. 641 — 6 I.C. 125 
(where article 181 was applied); Narsingh v. Debi Prasad, (1918) 
40 All. 211; Fuzeelvrt v. Keramat , (1874) 22 W.R. 328. See also 
Mai an Be liar i v. Oirish Chandra , (1913) 17 C. W. N. 969 = 19 I. C. 
410 ^payment of court-fee does uot alter limitation) and contra 
Subbliagga v. Shivanath, (1904) 1 A L. J. 350. 

2. Kubtr Singh v. 1 It. Raj Kunwar, (1922) 25 O.C. 132, 

3. PuranChandv. Roy Radhakishnan , (1892) 19 Cal. 132 
F.B. (when all case-law was reviewed) ; Prayag Singh v. Raja Singh , 
(1899) 25 Cal. 203; Dcbcndranath v. Iihcrode Chandra , (1910) 5 I. 
C. 272 ; Muhammd v. Zinot Bcgam , (1903) 25 All. 385; Waliya v. 
Nazar , (1904) 26 All. 62S; Uttamram v. Kishoredas, (1906) 24 
Bom. 149 (the law has not been changed by the Limitation Act, 
1908) Prasanno Kumar v. Ashuiosh, (1913) 18 C.W N. 450=20 I.C. 
685* Krupasindhu v. Mahanta Balbhadra , (1918) 3 Pat. L. J. 367 
= 47 I.C. 47. See however Oangadhar v. Balkrishna , (1920) 45 
Bom. 619 (when the decree was under the Code of 1882). 

4 . Gungadhar v. Lachman , (1910) 11 C.L.J. 541 = 6 I.C. 125; 
Jagdip v. Holloway , (1917) 2 Pat. L.J. 206 = 39 I.C. 653. 

5. Dincnath v. Jogindranath , (1914) 26 I.C. 890. See also 

Asutcsh Gostcarhiv- Ul-indra Trosad, (1916) 24 M.L.J. 467 = 88 I.C. 

17* Safaraddi v. Durga Trasad , (1912) 16 C.L.J. 83 = 16 I.C. 966 ; 

Raghu Singh v. Shatv Prasad , (1912)16 C.L.J. 135 = 17 1.0.121. 
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A decree for redemption falls under Article 182 
whether the decree fixes the time for payment or 
not and must be executed within three years of the 
date of the decree.* Where a decree for redemp¬ 
tion was passed on 27th July 1909 and after acorn- 
mission ascertained the exact sum due, the decree 
was actually signed on 23rd Feb. 1910, an applica- 
.on made on 29th Jan. 1913 to execute the decree 

for costs was barred, because limitation commenced 
on 27th July 1909. 2 


., m A dec f ree abso,ute for sale under Section 89 of 
the Transfer of Property Act on a mortgage falls 

W j hl °t £ rt,ole 182 -’ and 50 >s a personal decree 
against the mortgagor.* An application for a per- 

13 15 /° m , 370 ’ »■ 9333, 

atKtSKV 

i r’n Ii’. K ” shn . aohandr <' v. Jakeral, (1909) 10 C. L J i,7 
, ’ Naratn Da s r. Udham Singh, (1918) p r 68-181 C 
IS 1 Tu,yasa s ar Sa«/ul, (1914) 17 O.O. 347 = 25 I o'752 

3*9 = 84 Narayan ”■ Mmahra ° *“*■ > P*t. t. J. 

(1905) 97 All. 675; vltl “Z ^ Di "' 

605; Yemani Chena Seslmyyav Varaiasi 24 ,,ad . 

732 ; V'rta.ap'runa ,,. aZiZZZZ Z W 23M i V °’ 

I. C. 759 ; Troylokyanath v. Jucli PmV u /■™ * ^ i " 675 = 17. 
-Ramaswami y, Sokkappa, (1918) 35 xr ?%’ 1 30 Cal - 761 '• 

Oanapathiya v. Oopa^!^ I0 Its BaL^V' 
rama, (1916) 32 I. 0 39 Re* u,.’ * Bata J* Bao v. Hart • 
(1886) 8 All. 66. ^ h ° W6VeI T ^da S v. Shadilal, 

^AJaZn’:. < 19 °3) 33 Maa. 780 ; 

Sam v.JtamSaaiur, (1914) 42 ^1. 294: S “’“ ls ° 


Decree on 
mortgages. 
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sonal decree or an application to execute the per¬ 
sonal decree cannot keep the decree for sale alive. 1 
When the right to apply for an order absolute for 
sale under section 89 of the Transfer of Property 
Act had become barred under Article 178 of the 
Limitation Act, 1877, Order 34 rule 5 (2) of the Civil 
Procedure Code does not give the decree-holder a 
right to apply a second time for a final decree, 2 
though the preliminary decree is amended at the 
instance of the decree-holder. 8 

Under the old Code there was a difference of 
opinion whether an application for an order absolute 
for sale was or was not an application for execution 
governed by Art. 179 (now Art. 182) of the Indian 
Limitation Act, 1877. 4 

1. Puma Chandra v. Radhanath, (190G) 33 Cal. 867; Motilal 
v. Sukhdeo, (1907) A.W.N. 29. 

2. Bimaraju v. Mygopala Narayanaswami, (1914) M.W.N. 
251 = 22 1.0. 40. 

3. Nanhelal v. Gulshanrai, (1922) 18 N.L.R. 58=68 1.0. 919 ; 
also Ramohandra v. Jaimal, (1922) 20 A.L.J. 640 = 69 I.C. 199 ; 
Dinaji v. Lax man, (1914) 11 N.L.R. 92 = 29 I.C. 589. For a case 
of continuation of a prior application, see Kallumal v. Kasliinath, 
(1922) 20 A.L.J. 580 = 68 I.C. 175; Hementlra Mohan v. Dharani - 
nath, (1922) 25 C.W.N. 376=62 I. C. 418 ; Rhaurao v. Lahanu, 
(1922) 64 I. C. 855. 

4. In Madras, Allahabad and Bombay it was held to be so ; 
Mallikarjunudu v. Lingamurti, (1902) 25 Mad. 244 F.B.; Rungiah 
v. Nanjappa, (1903) 26 Mad. 780 (Art. 178 would apply when Art. 
179 did not apply); Yemanni China Seshayya v. Varanasi Papayya, 
(1912) 15 I .C. 732; Mahomed Husain v. Abdul Kareem, (1916) 39 

'Mad. 544; Kedar v. Lalfi, (1890) 12 All. 61 F. B.; Oudh JBxhari v. 
Nageshar, (1891) 13 All. 278 F.B.; Chunni v. Barnam, (1898) 20 
All. 302 ; Parmeshri V. Mohan, (1898) 20 All. 357 ; Baldto v. Ibn 
Haidar, (1905) 27 All. 625. See however Ali Ahmed v. Nazir an, 
(1902) 24 All. 542 ; Bhagwan v. Oanu, (1899) 23 Bom. 644. In 
Calcutta, it was held to be not: Ajudia v. Baldeo, (1894) 21 Cal. 818 ; 
Tilukv. Parsotein, (1895) 22 Cal. 924 ; Akikunnissa v. RooplaJ , 
(1897) 25 Cal. 133 ; Framatha Chandra v. Khetramohan, (1902) 29 
Cal. 651 ; Troylokyanath v. Lola, (1903) 30 Cal. 761 ; Nathuram 
V. Rajah Seth, (1897) 11 C.P.L.R. 141 ; Jaka Patel v. Ml Jamna, 
(1903) 16 C.P.L.R. 114. 
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Where the decree on a mortgage was passed 
under the Transfer of Property Act, that is, before the 
C. P. Code of 1908 came into force, viz. 1st January 
1909, the application for an order absolute in respect 
of such decree falls under Article 182 of the Limita¬ 
tion Act of 1908. 1 But where a preliminary decree 
was passed after the C. P. Code of 1908 came into 
force an application for a final decree for sale must 
be made within 3 years of the time fixed for redemp¬ 
tion under the preliminary decree under Article 181 
of the Limitation Act, 1908. 2 The execution of the 
final decree is governed only by Article 182. 


„., 0 v - Sokkappa, (1918) 35 M.L.J. 194 = 48 1.0. 

732 ; Narasmg Rao y. Bandu, (1918) 42 Bom. 309 ; Ganapathia 

U91Q) M ; (192 P ^ I0 - 5G3; BalaiiRao '-Xarirama, 

(1916) 32 1.0. 39 , Krishna Bar v. Srimati Ranamoyi, ( 1915 ) 19 

19 2 « I 'n 12 ° : Madhabmoni Pamela Lambert, (1910) 

i i C qq/' « a 6 I,C * 637 1 Bishwamb har y. Ram Sundar, (1914) 42 
CaI -^ 94, ^ee contra Mahankali y. Sectharamiah, (1917) 32 M.L.J. 
455 — 41 I.C« 268. 

2 . Muhammad Hussain y. Abdul Karim, (1916) 39 Mad. 544 • 
Thiruvenkatachariar y. Thangayimmal, (1915) 39 Mad. 483 - 
LaAsfcmt Acht y. Subbarama, (1915) 89 Mad. 488; Thathara 
Nomwhfca y. Kuppal Krishnammal, (1912) 14 M.L.J. 194 = 16 1 C. 
799 ; Stngaravelu v. Santanakrishna, (1915) M.W.N. 843=31 I 0 9 * 
Balaji Rao v Harirama, (1916) 32 I. 0. 39; Subbaraualu'v[ 
Sundararaju, (1918) 35 M.L J. 507 = 48 1.0 185 ; Pattabhirama l 
Subramanta, (1918) 7 L. W. 438 = 46 1.0 76 * Hama vZi J' 
Subba y. Shanmukham, (1913) M.W.N. 867=26 I C 530- Laksh * 
l d»W) 28 M.L.J. 491 = 29 I. O. fjf SZJmtZ 

v. SMr, (1914) 33 Bom. 32; mLiLw v. “«££ t ”ZZ 

Bom. 321; Narsing y. Bandu, (1918) 42 Bom 309- Rai 

Juman Lai, (1919) 4 Pat. L. 3. 623 = 50 LG biTkefZlT ",* 

v. Devendrabala, (1919) 4 Pat. L.J. 213=481 C ^ Z ^ 

y Jaioahir Lai, (1910) 33 All. 154 F.B., on appeal In 

360 P.O.; Badri Narain y. Kunj Behari ( 1913 ) 35 411 17H ! w j!** 

flamy. Nihal Singh, (1916) 88 All. 21 ; Gajadhur v. Kishcn ^ 

(1916)89A1L 64 ‘ : Ni ^amuddin y. Bohra Bhim, (1918)40 AU 203 ’ 
Ahmed Khan v. Gaura (19181 40 All ao*. nr 7 » 

(1018) 40 All. 551 ; f ~-T,’ 

,0 * 868: Lallu Ram v - Jot Si *9h, (1918) 21 0.0. 176 =47 I C 206 • 
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Similarly an application for a personal decree 
against a mortgagor under Order 34 rule 6, 1 for a 
final decree for foreclosure in a redemption 
suit by the defendant-mortgagee under Order 34 
rule 8* or for a final-decree for foreclosure under 
Order 34 rule 3 (2) 8 is not an application for execu¬ 
tion and falls under Article 18L. But an applica- 

Nilkanth v. Madliorao, (1920) 54 I.C. 323 ; Krishna Bar v. Srimati 
Ranamoyi, (1915) 19 O.W.N. 470=29 I.C. 120; Beni Singh v. 
Berhamdco , (1915) 19 C. VV. N. 473=28 I. C. 211 ; Bhutnalh v. 
Tarachand, (1922) 25 C. W. N. 595 = 59 I. C. 177 ; Jagdish v. Ram 
Adhir, (1917) 20 I.C. 205; Nizamuddin v. Bohra, (1918) 43 I.C. 870; 
Jay anti Venkayya y. Damisctti Sathiraju, (1921) 64 I. C. 470 ; 
Mummidi Venkayya v. Boganatham Vcnkatasubbiah, (1922) 42 
M.Li.J. 51 = 69 I.C. 366. See also Amlook Chand v. Sarat Chunder, 
(1911) 38 Cal. 913, affirmed (1914) 42 Cal. 776 P.C. ; Vinayak y. 
Baijnath, (1919) 15 N.L.R. 36 = 48 I.C, 934 ; Hcmendra Mohan v 
Dharaninath, (1921) 25 C.W.N. 376=62 I.C. 418 ; Ramchandra y. 
Jai Mai, (1922) 20 A.L.J. 640 = 69 I.C. 199 ; Sitalsingh y. Baijnath, 
(1922) 44 All. 668 (payment out of Court can be recognised). 

1. Ram Samp v. Ghauravi, (1899) 21 All. 453 ; Gajadhar Lai 

v. Alliance Bank of Simla, (1906) 28 All. 660 ; Mahomed y. Ali- 
munnissa, (1918) 40 All. 553 , Rama Vcnkatasubba y. Shanmu- 
kham, (1913) M.W.N. 867 = 21 I.C. 530; Ameerchand y. Narsing, 
(1911) 10 I.C. 21; Bchari Lai v. Basheshar, (1912) 14 I. C. 591 ; 
Cliuni Lai v. Tikamdas, (1917) 13 N.L.R. 16 = 39 I. C. 854 ; Yink 'c 
Supaya v. Maung Kin, (1922) 60 I. C. 23; Raj Narain v. Sanli 
Lai, (1923) 21 A.L.J. 37 (Receiver’s Sale). Under the old law contra, 
see Rahmat Karim v. Abdul Karim, (1907) 34 Cal. 672 ; Rtmgiah 
y. Nanjappa, (1903) 26 Mad. 780. ✓ 

2. See however Baoharaj y. Baboji, (1913) 15 Bom. L.R. 930 
= 21 I. C. 407 (where article 182 was applied, probably because the 
decree was under the T.P. Act). 

3. Sham Sundar v. Muhammad, (1905) 27 All. 501 F.B.; AH 
Ahmed v. Naziran, (1902) 24 All 542 ; Balaram v. Kanhai Bliaran, 
(1916) 1 Pat. L.J. 364 = 38 I. C. 74 ; Thathara Nannablia v. Kuppal 
Krishnammal, (1912) 161.0. 7919 ; Krishna Bary. Srimati Rana¬ 
moyi, (1915) 19 C.W.N. 470=29 I.C. 120 ; Saslii Bhushan v. Pratap 
Chandra, (1917) 37 I C. 802 ; Clioltey Narain y. Kedarnath, (1922) 

3 Pat. L.T. 565 = 66 I.C. 97. See contra Tallappa v. Dattu, (1891) 5 
C.P.L.R. 61 ; Jaka Patel v. Mt. Jamna, (1903) 16 C. P. L. R. 114 ; 
Madhabmhni v. Lambert, (1910) 37 Cal. 796. 
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tion in a redemption suit by the plaintiff mortgagor 
for a final decree is not subject to any limitation. 1 

Where an appeal has been preferred against 
a mortgage decree, it is the appellate decree that 
must be looked at for passing a final decree. An 
application made within three years of that date for 
a final decree will be in time under Article 181- 2 

To an instalment decree 8 giving the decree- 
holder a right to execute in the event of default, 
Article 181 4 or Article 182 clauses (1) and (?) is 
applicable. 5 


Under the C. P. Code, 1908, an application to 
ask for a final decree for partition is a proceeding 
in the suit and is not therefore subject to any 
limitation ; and Articles 18 1 and 182 do not apply. 

T n Lo D1l ° ki Kodal ° V ' Lin ^ aru ^ y&hya Bushano, (19U)~22 

a »v. 2o3. 

„ ; ‘f n V - Ki$hen Jiwan > dW) 39 All. 641; Madhoram 

v. Nihols\ngh, (1916) 38 All. 21; Nizamuddin y. Bhimsen (1918) 
40 AH. 203; Mahankali v. Sectaramiali , (1918) 32 M.L.J. 455= 

44 J r aV “ nti / enka Vy a v - Bamiai StUi Sathiraju, (1922) 

: , V ‘ J ° l SingK (1918 ) 21 0.0. )76=47 I C 

206 ‘ S ^ ra y alu v Sundararaju, (1918) 35 M.L.J. 607=48 1 0 
185 ; Ntlkanta v. Madhorao, (1920) 54 I.C. 323 ; Saiyad Jawad y 
Oendan Smgh, (1522, 1 Pal. 444. For cases of dismissal for non-' 
probation, see Cliottey Narain v. Kedarnath , (1922) 1 Pat 435 
and pages 38-9 supra. ' 433 

3. For a fuller disoossion, see pages 154—161 supra. 

- /•, f j Nara V** V. Rung Dehari, (1913) 35 All 178 See also 

Ramiilal v Karansmgh, (1917) 15 A L.J. 448 = 40 I.C. 424- Kashi 

si; 3^“' sri 97 B - m - 1 p - B - ; Daita '• swt 

(19i4) 88 Bom. 32 ; Gayanstngh y. Ala Hussain, (1921) 43 All 320 • 
Bar Gopal y. Ram Raghpal, (1922) 2 Lah. 155. ’ 

6. Raichand v. Dhondho, (1918) 42 Bom 798 • . , 

V. mmi m «l, (1912) P.L.R 172=16 I 0 849 ^ 

Bhawani , (1902) P.R 100 • KimA* • *' 843 * AUah Baksh v. 

P.R. 8=36 1.0. 978 • £ ** * **, Dtlsaundhi Bam, (1917) 

204 (payment uncertified) • TJt Amcersxngh, (1916) 38 All 

39 a7m / T? 3 ’ Baohmtnurain v. Sarj« Prasad (1917) 

37 1 0 91r ' i ayam ‘ dd ' n v - J^ruddin, (1917) 21 C W N 835- 
U^,Q^ analh V ‘ W 4 Pat. L.J . 365 
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But when a final decree for partition is made and 
is followed by an order for possession in favour of 
a party who is not in possession, execution of that 
decree will be governed by Article 182. 

The provisions of section 22 of the Indian 
Limitation Act, 3 908 1 do not apply to proceedings 
in execution. 2 

Under the Indian Limitation Act, 1908, 3 

every suit instituted, appeal preferred, and appli¬ 
cation made, after the period of limitation prescribed 
therefor by the first Schedule shall be dismissed, 
although limitation has not been set up as a de¬ 
fence.” This provision merely bars the remedy 
by suit or application but leaves the debt, demand 
or right in tact binding in foro conscientias . 4 

If the decree-holder has any means of recover¬ 
ing his debt other than in execution, he has a right 
to do it. If under a decree for possession, the 
decree-holder’s right to take delivery in execution 
is barred by time, it is only his right to execute the 
decree that is barred by the statute, but if be has a 
means of getting into possession, by ousting the 
judgment-debtor or any trespasser, he cannot be 
prevented. 5 

When a claim has been adjudicated upon by a 
court of law, it becomes merged in and transformed 

1. 11 Where, after the institution of a S7nt, a new plaintiff or 
defendant is substituted or added, the suit shall, as regards him. be 

deemed to have been instituted when he was so made a party. 

• • * • • • »» 

2. Jagat Tarini v. Rakhal Chandra, (1909) 10 C.L.J. 396 = 3 
I.C. 324 ; also Amolakso v. Oovindrao, (1919) 15 N.L.R. 21 = 49 l.C . 
34. See however Ajiuddin v. Khoda Bux, (1919) 50 I.C. 5. 

3. Act IX of 1908, s. 3. 

4 Wood on Limitation, 416. See Akbar Hussain v. Raghu- 
nandan, (1920) 57 I.C. 348 ; Chunni Lai v. Bauaspa! Singh, (1886) 

9 All. 23 ; Anando Kisharc v. Anando Kishorc, (1886) 14 Cal. 50. 

5. See Bandit v. Nara, (1890) 16 Bom. 238. 
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into a judgment of the Court. Thereafter the only 
means of enforcing the claim is by execution of the 
judgment. When therefore the judgment becomes 
unenforceable by the lapse of time limited for it, no 
fresh suit is maintainable to enforce the claim, and 
section 47 of theC. P. Code declares the prohibition. 1 

Where a decree for pre-emption awarded pos¬ 
session on payment of a sum of money before a 
certain date, the plaintiff cannot institute a fresh 
suit for possession when the decree already passed 
becomes barred by time. 2 But in Ram Singh v. Nodh 
Singh, 3 the decree for possession was conditional on 
payment of money to the defendant, and a second 
suit was maintained, on failure to obtain possession 
in execution of that decree. So in spite of a decree 
for partition, a second suit for partition is maintain¬ 
able, though the former decree is barred by time, if 
the parties still continue to be interested in the 
property. 4 

If a decree in a suit for redemption or foreclo¬ 
sure contains a direction for foreclosure, a fresh suit 
for redemption is barred. 5 But when such a direc- 

1. Fakirappa v. Pandurangappa, (1881) 6 Bom. 7 ; Jogemaya 
v. Thaokomoni, (1896) 24 Mud. 473 ; Vedapuraili v. Vallabha Vali- 
yaraja, (1901) 25 Mad. 300F.B. (where all authorities are discussed). 
See also Bhavanishankar v Purushadri Kalidas, (1881) 6 Bom! 
292. For suits upon judgments obtained in British India, see Indian 
Limitation Act (IX of 1908), Art. 122. 

2. Ramanand v. Jai Ram, (1920) 18 A.L.J. 1001=59 1.0. 632 
[overruling Lakhrani Kuar v. Bhanraj, (1916) 14 A L J 102=32 
1.0.634.]. 

3. (1879) P.R. 93; Buta Singh v. Jhagra, (1888) P.R 10 • 

Dewa v. Harnam, (1883) P.R. 67 ; Shamir v. Ladha Sinah (19091 
P.R. 100=41.C. 854. ’ ' 1 

4. Nasrat-ullah v. Mirjabulldh, (1891) 13 All. 309 ; Bishe- 

shar v. Ram Prasad, (1906) 28 All. 627. But see Jamsitigh v Goya - 
bhai, (1891) 16 Bom. 408. ^ 

6. Ramnsauii v. Sami, (1893) 17 Mad. 96 ; Lachman v Mad. 
tudan, (1907) 29 All. 481; Dinu v. Shripad, (1919) 43 Bom. 703. 
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tion is not embodied in the decree, a fresh suit can 
be maintained according to the Bombay, Allahabad 
and Punjab High Courts 1 and cannot be according 
to Madras High Court 2 and the question is un¬ 
decided in Calcutta. 3 

A decree upon an award stands precisely in the 
same position with regard to its execution as any 
other decree of Court and a fresh suit does not lie 
on the same cause of action. 4 

See also Ramji v. Pandarinath, (1919) 43 Bom. 334 P. B.; Hart 
Ravji v. Shapurji, (1886) 10 Bom. 461 P.C. 

1. Ramji v. Pandarinath, (1919) 43 Bom. 334 P.B.; Dinuv. 
Shripad, (1919) 43 Bom. 703; Sitaram v. Aladholal, (1902) 24 All. 
44 F.B.; Naktaram v. Chiranii Lai, (1910) 32 All. 215; Zaybun- 
nessa v. Parichchat, (1914) 25 I. C. 611 ; Chunilal v. Beliram, 
(1915) P.R. 58 = 30 I. 0. 104 ; Dhanpat Mai v. Jaggar, (1908) P.R. 
93 F.B.; Vcdapurattiv. VaVabha, (1902) 25 Mad. 300 F.B. 

2. Ranga Ayyangar v. Narayanaohariar, (1916) 39 Mad. 896 ; 
Mayankutti v. Kunliammad, (1918) 41 Mad. 641. So also in Sindh 
Bhikhamal v. Rajalmal, (1912) 19 I. C. 393. See also Zanberi 
Manakkal Pvrushottaman v. Purumbal and Sankunni, (1916) 4 
L. W. 184 = 36 I.C. 551. 

3. Tara Prasad v. Bhobodeb Roy, (1895) 22 Cal. 931 ; Chandra 
Sekhar v. Peary Mohun, (1906) 5 C.L.J. 289. 

4. Lalit Mohan v. Raja Sasisekharcswar, (1922) Cal. 73. 
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Applicants for Execution 
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are transferees-Transfer by operation of law-Succession Certifi- 
cate-When necessary-When not necessary-Jcint family-im¬ 
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is bound toaltow execution by transferee-Bnt not when transfer 
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Smt rCpa7me “‘ 01 P r ‘ ce Transfer i s subject 

An application for execution can only be made 

by the holder of the decree or his representative in 
interest. 1 

0 

“ Decree-holder ** means any person in whose 
favour a decree has been passed or an order capable 
of execution has been made. 2 He is the person 
whose name appears on the record as the person in 
whose favour the decree was made or some person 
whom the Court has recognised in place of the 
original plaintiff or his representatives. 3 The term 
■decree-holder’ means the decree-holder in fa “ 

and does not include a person, who, in equity, may' 
afterwards become entitled to the riehfc nf th/ ?\ 

3. P&upayyav, Narasannah. (1878) a* MnA on? « ^ 

Buksh v. Fatik Jali , (1898) 26 Cal. 260. ' 216 ’ See Dexoar 

63 
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crees cannot be construed so as to apply to a case 
where there was no decree in existence at the time of 
the assignment. So where during the pendency of a 
suit, the plaintiff assigned the decree to be passed in 
his favour, to a third person, who was not made a 
party to the suit, and the final decree was passed in 
favour of the plaintiff alone, the assignee cannot 
execute the decree, as there was no decree in exis¬ 
tence at the time of the assignment. 1 

The decree-holder who appears on the face of 
the decree is entitled to execute it unless it be shown 
by some other person that he has taken the decree- 
holder’s place. 2 So long as there is no application 
before it to certify a transfer of the decree-holder’s 
interest, the Court cannot take notice of any alleged 
transfer and execution must proceed at the instance 
of the decree-holder on record. 8 The plaintiff in a 
suit for pre-emption who has obtained a decree does 
not forfeit his right to execute it by selling the pro¬ 
perty to a stranger before obtaining possession. 4 A 
judgment-creditor in execution of a mortgage decree, 
which directs the sale of several properties, is entitl¬ 
ed to execute the whole decree by sale of any of the 
properties even though he has himself purchased 
some of the properties in execution of another mort- 

1. Basroo Vittil v. Ramachandra , (1907) 17 M.L.J. 391. 

2. Jasoda Deye v . Kirtibxsh, (1890) 18 Cal. 639; Paupayya 
v. Narasannah , (1880) 2 Mad. 216 ; Shcoraj v. Amiauddin , (1898) 
20 All. 539; Hari Krishnamurthi v. Suryanarayanamurthi , (1920) 
43 Mad. 424. 

3. Khettur Mohun v. Ishur Chundcr , (1869) 11 W.R. 271; Ari 
Clictty v. Theerthamalai , (1916) 3 L.W. 521 = 34 I.C. 791; Jagat - 
tarini v. Rakkal Chandra , (1904) 10 C. L. J. 396 = 3 I. C. 324. 
See also Saiyid Eja Hussain v. Nawab Shah Zaman , (1913) 16 O.C. 
70=18 I.C. 97 ; Mokliam Chand v. Qanga Ram , (1917) P.R. 15 = 39 
l. C. 654 ; Yelligadu v. Surya Rao , (1915) 29 M. L. J. 693 = 31 I. C. 
542 ; Harditta v. Nigahia Mal y (1922) 4 Lab. L. J. 259. 

4. Ram Sahai v. Gaya , (1884) 7 All. 107. 



APPLICANTS FOB EXECUTION 499 


gage-decree against the same judgment-debtor. Any 
question of contribution which may arise by reason 
of the purchase by the decree-holder of some of mort¬ 
gaged properties must be worked out, not in execu¬ 
tion proceedings, but in a separate suit properly 
framed and in the presence of all necessary parties. 1 

The decree-holder may be the plaintiff or the 
defendant in the action. Where a party to a suit, 
whether plaintiff or defendant, has been granted any 
relief under the decree, he becomes the decree- 
holder to that extent and is entitled so far to execute 
the decree. 2 


Wherever the plaintiff’s suit is dismissed with 
costs, we have the very common case of a defendant 
becoming a decree-holder to the extent of the costs. 
Likewise when the defendant advances a counter¬ 
claim and the Court pronounces judgment in his 
favour, 8 he becomes a decree-holder in respect of 
that claim. So where any order is made in favour 
of a defendant, having the force of a decree, such as 
an award of damages for wrongful attachment, or 
for abuse of other civil process, 4 the defendant can 
execute the order. 


In suits for partition 5 or dissolution of partner¬ 
ship, 6 the defendant is entitled to have his share 
allotted, or the amount due to him on taking accounts 


.. t 1 -j Cha,u L v :, Bukshi Sheo Prasad, (1906) 84 Cal 13 

4 0LB 166 : * 

2. Balaram v. Sadoba Mali, (1904) 17 C.P L.R. 178. 

3. O.P.O. (Aot V of 1908), O. 8, r. 6. 

4. Ibid., S. 96. 


6. See Mahadeva v. Laxuman, (1892) Bom PT iq. , 

v. ffona, (1893) Bom. P.J. 92 ; Lakshmanv. Babaji U884?8 'SZm 
31 , Shivamurtcppa v. Virappa, (1899) 24 Bom 128 •^ Abdul SOZl 

Bom ' 188 - “■ ■’ 

S J rii 3,0 ; 
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awarded to him, under the final decree and in those 
cases the defendant becomes a decree-holder for 
such relief. 

In a suit for specific performance of a contract, 
the defendant may be as much a decree-holder as 
the plaintiff. In Bai Karimabibi v. Abderehman , 1 
the plaintiff obtained a decree for specific perfor¬ 
mance of a contract of sale and deposited tbe price 
in Court. In the meantime a third person obtained 
a decree against the same defendant for possession 
of the same property. The plaintiff .was apprehen¬ 
sive that the defendant could not therefore grant 
him good title and did not care to enforce his decree 
for conveyance and possession. The defendant 
applied in execution expressing willingness to comply 
with the decree and asking for payment of the price. 
It was objected that the defendant was not a decree- 
holder and no application would lie in execution. 
Macleod, C. J. said “ Now it seems to us on general 
principles, leaving aside altogether the dealings bet¬ 
ween the defendants and other parties, that the 
decree for specific performance was capable of being 
executed by the defendants as well as the plaintiff. 
If this were not so, it would follow that if a plaintiff 
who has obtained a decree for specific performance 
refuses to take the sale-deed and pay the consider¬ 
ation money the defendant is left with no remedy 
whatever, while, owing to the decree passed against 
him, he would still be debarred from dealing in any 
way with the suit property. We think it is clear 
in such a case that a defendant would be entitled to 
come to Court aod ask for the payment to him of 
the consideration money for the purchase on his 
tendering a sale-deed.the defendants came 


1. (1922) 40 Bom. 990. 
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within the definition of decree-holder in section 2 
(3), Civil Procedure Code. If the plaintiff in a suit 
for specific performance, after having obtained a de¬ 
cree discover or is apprehensive that the defendant 
cannot give him a good title, then it seems to me his 
proper course is to apply to the Court that passed the 
decree for a review or in the alternative it may be 
open to him to file another suit against the defend¬ 
ant to set aside the previous proceedings.” 

Minority or other disability in the decree-holder 
does not prevent an application for execution of 
a decree, which has been passed in his favour or to 
which he becomes entitled by assignment or opera¬ 
tion of law and the only restriction on the applica¬ 
tion is that he must be represented by a guardian or 
next friend in the application. When on the date 
when the right to apply for execution accrues, the 
person entitled to execute the decree is under a dis¬ 
ability, time is extended under the provisions of 
sections 6, 7 and 8 of the Indian Limitation Act, till 
three years from the cessation of the disability or the 
death of the person affected thereby. The age of 
majority is fixed by the Indian majority Act, 1875 
as amended by Act VIII of 1880 and in cases where 
that Act is not applicable, as in the case of foreign¬ 
ers not domiciled in British India, by the law of the 
domicile. 1 

In England since the Naturalisation Act, 1870 
real and personal property can be acquired, held 
and disposed of by an alien in the same manner and 
m all respects as by a natural British subject. 11 The 

• ' lgl ‘ 3 j. law relatin S to “'ions was never introduced 
into India and aliens have always been capable of 


Infant. 


Alien. 


1. See pages 456-G6 supra, 

2. • 88 & 84 Vio. o,14. 
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acquiring property freely as any other British sub¬ 
ject in India. 1 The Code of Civil Procedure allows 
suits to be instituted by aliens, friends or enemies, 
and it follows that they can execute any decree 
obtained by them. 2 

Under the penal law of India, a convict, except 
where the sentence includes a forfeiture of property, 3 
does not lose his rights to property and his capacity 
to execute a decree passed in his favour continues 
during the period of his conviction. 

A stranger, not a party to the suit who gets a 
benefit under the terms of a compromise-decree 
passed therein has no right to execute the decree, 
although he may be entitled to institute a suit on the 
basis of that compromise so far as he is benefited 
by it. 4 

The question of the right of a trespasser to 
execute a decree obtained on behalf of an estate 
depends largely upon the nature of the decree and of 
the objection taken by the judgment-debtor to the 
proceedings instituted by the trespasser. When a 
decree is due to an estate the person who is for the 
time being recognised as the proprietor thereof is 
the proper person to execute the decree. 5 

Any decree passed jointly in favour of more 
persons than one is a joint one and the fact that the 


1. Mayor oj Lyons v. East India Co., (1860) 1 M.I. A. 175 ; 
Sorkics v. Sri Prosonnotnoyee , (1981) 6 Cal. 799. 

2. Aob V of 1908, s. 83 (Old Code S. 430) 

3. See Indian Penal Code (Acfc XLV of 18G0) Ss. 61. 62, 121, 
122, 126, 127, 169. This forfeiture has now been abolished by Act 
XVI of 1921. 

4. Rani Dil Ajza v. Dy. Commissioner , Behraioh , (1917) 3 
C.L.J. 570 = 37 I.C. 133. 

5. Cliandrika Prasad v. Kisho Prasad , (1918) 48 l.C. 704^ 
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decree has determined the shares payable to the 
several decree-holders does not take away that 
character. 1 Such a decree ever afterwards remains 
a joint decree, any act of the decree-holders not¬ 
withstanding.- When after A obtained a decree for 
partition of property, B got a decree' declaring his 
right to a fifth share of what A would get under his 
decree and then applied to execute B’s decree, they 
were held not to be joint decree-holders, 3 but B as 
assignee of a share could execute the whole decree. 4 


Ordinarily all the decree-holders must join in 
the application for execution of a decree for proper¬ 
ty 5 or for money 6 and where the application is made 
by some only of such decree-holders the Court has 
the discretion to grant or refuse the application. 7 

But under Order XXI, rule 15, C. P. Code,* 


“ Where a decree has been passed jointly in 
favor of more persons than one, any one or more 
of such persons may, unless the decree imposes any 
condition to the contrary, apply for the execution of 
the whole decree for the benefit of them all, or where 
any of them has died, for the benefit of the survivors 
and the legal representatives of the deceased and 


1. Hurrish v. Kali Sunderi, (1883) 9 Cal. 482 P.O. 

2. Jagurnath v. Ahmedoollah, (18G7) 8 W.R, 132; Aodh v. 

Brojo Mohun, (1670) 13 W.R. 128; Nunkoo v. Dhuncsh, (1872) 17 
W,R, 497* • 

3. Ramasami v. Andapillai, 1890) 13 Mad. 347 . 

4. Ibid, on review, (1891) 14 Mad. 252. 

6. Sheik Ahmed- v. Shaluada, (1880) 7 0 L.R. 637. 

6. Collector oj Shahjahanpur v. Surjan, (1882) 4 All 72 • 

?■“£"* '" r ' ll6S3 ’ 6 A1 ‘- a7; Bai Shivkor, (189li 

ID Dom. 242. 


p ■ lLJ >0nna ”!?, ilath V> Pcnnam P* l «to' (1880) 3 Mad. 79 (81) 
RatOoodury. Dhtmneshvr, (1880) 7 O.L.R. 117- Maxtxyj Sun \ 
Maung Chef, (1897-1901) U. B. R. II, 247. V 

8. This corresponds to Old Code, S. 231. 
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where the Court sees sufficient cause for allowing 
the decree to be executed on an application made 
under this rule, it shall make such order as it deems 
necessary for protecting the interests of the persons 
who have not joined in the application,” 

On the death of one of several joint decree- 
holders the surviving decree-holders are entitled to 
execute the decree for their own benefit and for the 
benefit of the legal representative of the deceased 
joint decree-holder. 1 Conversely, the legal represen¬ 
tative of one of the joint decree-holders can apply 
for execution without joining the other decree- 
holders with them 2 and so can the transferee of the 
interest of one of them. 3 

Where the decree-holder died leaving five 
sons the eldest son was held to be the proper person 
to apply. 4 Where out of several decree-holders 
under a decree of the Privy Council, only some have 
obtained leave under Order 45, rule 15, they may 
apply on behalf of all. 5 

The Court has no power to order execution 
under this rule if the decree makes execution condi¬ 
tional upon all the decree-holders joining in the 
application. Where the decree for possession was 
made conditional upon the decree-holders’ conveying 
certain property to the judgment-debtor aud some 
decree-holders refused to join in the application or to 

1. Bottamma v. Av dinar ay an a , (1918) 43 I.C. 1008. 

2. Oyan Singh v. Banwari , (1912) 34 All. 72. 

3. Thimmareddi v. Subbareddiar , (1918) M.W N. 507 = 49 I.C. 
141. See Dxuar Bax v. Fatik % (1898) StC.W.N. 222. 

4. Krishna v. Padmanabh , (1913) 14 Al.L.T. 233 — 21 I.C. 177, 

5. Baijnath v. Ravaneshwar , (1921) 1 Pat. L.T. -426 = 58 1.0. 

212 , 
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make a conveyance, the application for execution by 
some of them must fail. 1 

If the decree is of such a nature, that it cannot 
be satisfied in shares, as if it were a decree to pull 
down a wall, one decree-holder may execute it, 
although the others have entered into a compromise 
with the defendants. 2 


In Armuga v. Yogamba 9 it was said “The C. P. 
Code does not expressly lay down rules as to the 
course to be followed by the Court if several persons 
who have rights in a decree will seek to execute it. 
Buie 15 of Order 21 provides for cases where a 
decree has been passed jointly in favour of more 
persons than one. But there is no rule laid 
down where there are several attaching creditors 
all entitled to execute according to rule 53 or 
where an attaching creditor and his joint decree- 
holder both seek to execute the decree. If execution 
is allowed in favour of any one of them and if more 
than one person having interest in a decree are 
entitled to execute it, provision must of course be 
made for the protection of the interests of other 


persons having rights in the decree. There does no 
appear to beany objection to execution being grante 
jointly in favour of more persons than one. Th 
rights of all parties interested in the proceeds c 
execution should of course not be affected by any on 
of them being allowed to execute. The Court woul 
also have the power to appoint a receiver to ezecut 
the decree and to pay over the proceeds to th 
various parties interested. If the attaching creditoi 

1. Fartaitd v. Abdullah, (1883)6 All so. • •>. 

(1915) M 1.0 IBl. ' a “’ aah ° r 

2 . Itideiieet v. Sewaraiti, (1673) 6 N.w»P l« 

8 . (1912) 18 M.L.T, 327 = 17 1.0. 328. 
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in this case or any of them also apply for execution, 
regard must be had to these observations in deciding 
the proper course to be adopted.” 

Any one of the joint decree-holders may apply 
for the execution of the decree for the benefit of 
himself and the others, but it must be for the 
execution of the whole decree. 1 An application to 
execute the decree to such portion of it as he consi¬ 
ders to be his share in it is illegal. 2 

Where on the application of one of the decree- 
holders who was entitled under the decree, the 
Court which passed the decree transferred one-third 
of it to another Court for execution without 
giving notice to the judgment-debtor and the latter 
Court treated the transfer as a transfer of the whole 
decree and made an order that no sum realised in 
execution should be paid over to the appellant with¬ 
out the consent of the other decree-holders, it was 
held that the transfer of one-third of the decree was 
irregular and could not be held to be binding on the 
judgment-debtor who has no notice of the applica¬ 
tion, and the Court was right in treating the trans¬ 
fer as of the whole decree. 3 Where however in a 
decree for money passed jointly in favour of two 
persons, one of them applied for execution of a 
moiety of such decree and sometime later the other 
also made a similar application in regard to his 
moiety, it was held that neither application was in 
accordance with law because the decree which they 

1. Oyan v. Banwari, (1912) 34 All. 72 (mortgage-decree). 

2. Ram A«tar v. Ajudhia, (1876) 1 All. 231 ; Haro Hanker v. 
Tarak Chandra, (1869) 3 B.L.R. 114. Sec also Daliohand v. Bai 
Shirker, (1891) 10 Bom. 212 ; Muthnsami v. Nalesa, (1895) IS 
Mad. 4G4. But see Kudhai v. Sheo Dayal, 10 All. 670. 

3. Brakash Chandra v. Band* Ramnarain, (1918) 3 Pat. L. W. 
247 = 43 I.C. 196. 
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sought to execute* having been passed jointly in 
favour of more persons than one, could only be 
executed by one or more of such persons as a whole 
for the benefit of all, and not partially to the extent 
of the interest of each individual decree-holder. 1 


If on the other hand, the decree had determined A part of a 
the interests of the several decree-holders, any one of JESST 
them may execute his decree to that extent, though execat «3. 
the decree may yet be a joint decree. In Hurrish 
Chunder v. Kali Suvdert, 2 the Privy Council de¬ 
clared that each of the plaintiffs was entitled to a 
moiety of the land and execution was granted at the 
application of either party and execution could be 
had to the extent of such fractional interest. 3 


Where by operation of law one of several joint Effect of 
judgment-debtors acquires the position of decree- “S of 
holder in respect of the whole of judgment-debt, the 
effect is to extinguish the liability of the other judg¬ 
ment-debtors and the decree cannot be executed 
against them 4 and such extinction cannot be evaded 

or prevented by the judgment-debtor taking a transfer 

of the decree in the name of a benamidar. 5 A 
person against whom a decree for possession of a 

J* Th * Colleator C 1 Shajalianpur v. Surjan Singh, (1881) 4 
All. 72* 

j r ,, 2 'c, (18 , 8a) ? Cal. 482 P. C. on appeal from In the matter of 
fo All'6M V { ) 6 Ca, ‘ 594> SCe KUdh<li V - S7,f0 (1888) 

3. Lachman v. Chaturbhui, (1906) 28 All. 252. Sea Banarsi v 
Maharant Kuar, (1882) 5 All. 27 ; Collector of Shojahanpur y 

2 m (188l) 4 AU ' 72 : Datichand v - Bai Shivkar, (1890) 

4. Anant y. Nagappa, (1908) 32 Bom.>195. 

28 t fi J? H< £ atlUla Venhalaratn *”' v. Annabattula Naidu, (1915) 

v‘ f I !!? V - Krishnam '«ti, (1917) 40 Mad. 296; Aloha- 
mad yP.oha*, (1916) 4 L.W. 534=35 I.C. 624 ; Ourditta v Par. 

T°n’ cm 2 ° ) n 54 I ;°* 944 ; Chellam y - Seen*, (1918) 7 L.W 201=43 
J.O. 801. See also Waman Bao v. Teh Cliand, (1888) 2 O.P.L.R. 45 
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Procedure on 
application. 


specific portion of the shamilat of a village has been 
obtained by a co-sharer cannot avoid that decree by 
becoming co-sharer by purchase and continuing 
in possession of that specific portion. 1 But when 
one of them so acquires only a partial interest 
in the decree, the effect is not to extinguish the 
entire joint-debt, but so much only of it as such 
judgment-debtor has so acquired. Where, therefore, 
one of several joint decree-holders applied for exe¬ 
cution in respect of his share only and the joint 
decree-holders under the decree had inherited the 
right therein of one of the joint decree-holders, so 
much of the judgment-debt as had devolved upon 
such person had been extinguished and it was held 
that the plaintiff should have applied for execution 
in respect of the entire unextinguished portion of 
the judgment-debt. 2 

Before an order for execution is made on an 
application presented by one of several joint decree- 
holders, the Court is bound to satisfy itself that he 
has sufficient cause for asking for execution alone, 8 
and the Court must also take steps for protecting 
the interests of the persons who have not joined 
in the application. 4 Ordinarily this cannot be pro¬ 
perly done without hearing the other decree-holders 
and for this purpose the application may have to be 
disposed of after notice to the other decree-holders 

1. Ktishal Puri v. Sheik Rahtnat, (1921) 63 I.C. 894* 

2. Wise v. Abdool Ali , (1867) 7 W.R. 136 ; Pogose v. Fakuroo - 
decn, (1876) 25 W.R. 343; Banarsi Das v. Maharani Kuar , (1882) 
5 All. 27 (32) ; Kudhai v. Sheo Dyal t (1888) 10 All. 570 (mortgage 
decree) ; Sirtaj Kuar v. Narendra , (1894) A.W.N. 15; Hurrish 
Chuuder v. Kali Soonderi , 1882) 9 Cal. 482; Periasami v. Krish- 
nayya t (1901) 25 Mad. 431 (447) F.B. 

3 . Budrudeen v. Gulavi Moideen , (1913) 36 Mad. 357 (361). 

4. Tarruok Cliunder v. Dibendro Nath , (1893) 9 Cal. 831 ; 
Ravi Lallv . Ashutosh , (1918) 44 I.C. 445. 
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and to the judgment-debtor. 1 But where there is no 
possibility of the absent decree-holder being prejudi¬ 
ced by reason of an order for execution made on the 
application of the other decree-holder, it is not obli¬ 
gatory upon the Court to issue a notice to him. 2 


In making the order, however, the Court will 
give such directions as it deems fit for protecting 
the interests of the other decree-holders and of the 
judgment-debtors, 8 such as by ordering the money 
realised to be deposited in Court or by directing se¬ 
curity to be furnished for the probable benefits that 
may be realised under the execution. Except in 
cases of collusion, when the managing member of a 
joint Hindu family executes a decree passed in 
favour of the members of the family, no security 
need ordinarily be taken to safeguard the interests of 
the other members, who have not joined in the 
application. 4 The judgment-debtor cannot object 
to the share which one or more decree-holders may 
claim in a joint decree, 5 or plead that sufficient steps 
have not been taken to safeguard the interests of 
the other decree-holders who have not joined in the 
application. 6 


Where an application for execution of the joint 
decree by one of the decree-holders was not made 
for the benefit of all the joi nt decree-holders nor 

1. TJmrith Navth y. Chunder Kishore, (1674) 21 W R 31 * 
Shaikh Ahmed y. Shaheada, (I860) 7 O.L.R. 537 ; Oayan Singh y 
Banwari Lai, (1912) 34 All. 72 (an order absolute under T. P. Act) 

2. See Durga Das y Dewraj, (1905) 33 Cal. 306 (310). 

8. Tarasundari v. Beharilal, (1868) 1 b.L R. A.C. 28. 

4. Krishna v. Padmanabha, (1913) 25 M. D. J. 442=21 I. C 

177« 


5. Maharajah Salish Chunder v. Saroda Pershad, (1866) I 

W # R. mis. 68, * 

6. Krishnappa v. Sot>«ri, (1898) 8 M.L.J. 91; Amir Ali y 

Oopaldas, (1920) 64 1.0. 924. T 
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was the decree allowed to be executed by one 
of them, nor did the Court pass an order for 
protecting the interests of the other decree-holders 
the application is invalid and incompetent and the 
power to amend granted under rule 17 does not 
include any defects under rule 15 and the applica¬ 
tion cannot therefore be allowed to be amended. 1 

Appeal. An appeal lies from any order made under this 

rule, such an order being one relating to the exe¬ 
cution of a decree within the meaning of Section 
47. 2 3 The question must be between the decree- 
holder on the one hand and the judgment-debtor on 
the other. But if the question is between the 
joint decree-holders inter se, no appeal lies. 8 An 
order protecting the interests of joint decree-holders 
is not appealable. 4 5 

Where one of several decree-holders who has 
applied for execution realises enough for his share 
in the decree the others can participate in the reali¬ 
zation. Where one of several joint decree-holders 
applied for execution of a decree for sale on behalf 
of all and obtained leave to bid for the mortgaged 
property, but the purchase-money was equal only 
to his own share of the decree, it was held that the 
other decree-holders were entitled in equity to re¬ 
cover their share of the property purchased. 0 


1. Metk v. Midnapur Zamindari Co. Ld., (1919) 4 Pat. L.J. 
515 = 53 I.O. 803. 

2. Lakslnni y. Ponnasa, (1894) 17 Mad. 394. 

3. Qorroo Doss v. Bam, (1872) 17 W.R. 136 ; Odhoya v. 
Mahadco, (1872) 17 W.R. 415 ; Ratanlal v. Bax Qulab, (1899) 23 
Bom. 623. 

4. Oayamonee v. Badha Roman, (1880) 6 Cal. 592. See 
Rangacharlu v. Ranganathachari, (1907) 2 M.L.T. 307. 

5. Kesri Y. Qangasaliai, (1911) 33 All. 663. 


Effect of 
execution by 
a joint decree- 
holder. 
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In the case of a joint decree, all the decree- 
holders mast join in authorising the certification of 
payment or adjustment of the decree made out of 
Court. 1 But where the judgment-debtor makes a 
payment out of Court to only one of the decree-holders 
and he certifies the same the Court should not re¬ 
cognise the payment of any portion of the decree in 
excess of that to which he is undisputedly entitled, 3 
and credit may be given only for the amount of the 
acknowledged share of the decree-holder who had 
admitted having received the whole amount of the 
decree. 3 In such cases the executing Court can 
take an account of the extent of the benefit to which 
ftoch decree-holder is entitled under the decree. 4 
The other decree-holder or decree-holders may refuse 
to recognise any such certificate and proceed to exe¬ 
cute their interest in the decree. 5 It was said in Mt . 
Etbee Budhun v. Mt. Hafezah , 6 that “If one of several 
joint decree-holders must obtain the leave of the Court 
before he can proceed with the execution of his decree, 
and if even then the Court is bound to protect the in- 


. Ran * e Nyna v. Doolee Chund, (1875) 32 W.R 77 • 
war. v. Tripoora Soondercc, (1878) 3 C.L.R. 615 ; TarruckChundcr 
v. Dtvcndro Nath, (1883) 9 Cal. 831 (834) p 0 e~, 

Maniar Kassim v. Kenclutli, 5 Mys. 634. h ° W6Ver 

o' Chu *der v. Devendro Nath, (1883) 9 Cal. 831 P C 

. Broissioari v. Tripoora Soondcrce, (1878), 3 O.L R 513' 

(837 tsuZ U t T ndtr V DeVeUdr ° Natk > ^ 9 <* 831P C 

Maiden v. s ava!ayammol, (1891) 15 Mad 343. 

#ISO Moh.ma Chandra , Pyari Mohan, (1875) 22 W.R 7 “ ' 

5, Bolgov%nd v. Bhawauce Been flfififil a« 

hlohima Chandra v. Pyari Mohan, (1868) 2 BL R a ^ A? o » 6 ! 

Moidenv-Savalayammal, fi89t) 15 Mai 343 • Taminanv t 

(1904, 26 All. 318; Motiran!^. Zlnn ^TZ f Z'"' 

v. Chaturbhuj, (1Q06) 28 All. 252 'm * L ° chman 

though they are oo-executors, • Raiam v L “° d,ffereDCe 

M,L.J. 669 = 31 IQ sir. '^ amy Atumtaratnam, (1916, 2 6 

M.W.N. 507 =49 1.6, Hi. 8 ’ ltmmaredd * v. Subbartddi (1918) 

6. (1870) 4 O.L.R. 70. 

• m 
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terests of the absent decree-holders, it seems perfectly 
clear that no decree-holder can assume himself the 
power of giving a discharge out of Court for the full 
amount of the decree.” But although a payment 
to one of two joint decree-holders of the whole 
decree-amount does not, even when certified, ab¬ 
solve the judgment-debtor from liability to the other 
decree-holders, such decree-holder is not bound to 
proceed against the judgment-debtor in execution 
but may sue to recover his share from the other 
decree-holder- A 


But where payment has been made to all the 
partners, certificates by some of them only would be 
legally valid certificates of satisfaction. To allow 
one of several joint decree-holders who have received 
payment to come in and apply for execution after 
the other decree-holders have certified discharge of 
the debt would open the door to fraud and defeat 
the object of the section, which is not aimed at the 
prevention of payment out of Court, but merely 
requires notice of it to prevent execution issuing.* 


\ 


In Ranee Nyna Kooer v. Doole Chnnd, 8 it was 
said that if the payment was made honestly the 
debtor is entitled to the benefit of it against the 
other decree-holders and that the issues should be 
whether the payment had been made with the in¬ 
tention of defrauding them and the debtor was 
aware of the fraud and whether the other decree- 
holders knew of the payment when they applied for 

- ■■ — ■ ■ - ■— i ■ . - 

1 . Somasvndaram v. Krislinasami, (1916) 29 Mad. 189. See 
dUlso Dhanral v. Ujain Singh, (1906) P.R. 84 ; Sambhusa v< Gopal, 
(19^)4) 1 N.L.R. 24. 

)K Per Napier J. in Thivimarcddi v. Stibbarcddi, (1918) 
607 = 49 l.C. 141. 

8. \l874) 22 W.R. 77. ' 
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execution of tbe whole decree. But this issue as to 
fraud does not seem to have been generally consider¬ 
ed in many cases aforesaid that have come before 
Courts- 


A benamidar in whose name the decree stands Benamidar, 
can execute the decree. 1 Where a decree has been 
transferred, the benamidar or ostensible transferee 
cannot according to the High Court of Calcutta 2 
and can according to the High Courts of Allahabad 
and Madras 3 execute tbe decree. But. it has been 
thought even in Calcutta that if proceedings have 
been allowed to be taken by the benamidar, his ap¬ 
plication would be in accordance with law, so as to 
extend limitation. 4 


Where the beneficial owner of a decree applies 
to be made a party to a pending execution com¬ 
menced by the nominal decree-holder on the ground 
that his rights were not properly safe-guarded, 
the Court is bound to implead him as a party. 3 
Where a benamidar commenced execution- 
proceedings, it is open to the real owner to apply 
afresh or continue the proceedings and the pro¬ 
ceedings taken by him in execution though binding 
on the real transferee so far as they go could not 
estop the latter from claiming to conduct the further 


388; Abdul Wahid 


1. Manikkam v. Tatayya, (1898) 21 Mad 
v. Natoab Baqar AH, (1907) 10 O.C. 2G3. 

9. Abdul Karecm v. Chukun, (1879) 6 C Li R okq - n„ 

(188a) 9 633 i M 


9. Kanta-Prasad v. lndomati, (1918) 37 All 414 • a 

13 Bur. L. T. 173=62 I.O. 299 ****** Co., (1921) 

v. (le89 ’ IGC “>' 333 i JNW*. 

. 5. Rtilcmaniammal v. Ramachandra, (1928) 44 M. L. J, lag, 1 
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execution of the decree himself. The circumstance 
that the alleged nominal transferee denies that he is 
a nominal transferee does not affect the right of the 
person claiming to be the real transferee to have the 
point tried, either in execution-proceedings or in a 
seperate suit according as the Court considers the 
one or the other the more convenient course to be 
adopted in the particular case. 1 Where a mort¬ 
gage-decree was assigned to the wife of the pleader 
for the judgment-debtor in the suit an objection 
that the assignment in favour of the wife was 
benami for the pleader and as such operated as 
an extinguishment of the judgment-debtor’s liabili¬ 
ty is not tenable, for the pleader is not and cannot 
be a party to the execution case and no question 
can consequently be decided as between him and 
his wife, as to who was the beneficial owner of the 
decree. It was observed “that the effect of purchase 
of a decree by the pleader for the judgment-debtor 
is not to satisfy the decree and to release the judg¬ 
ment-debtor although the pleader had the decree 
assigned to him in trust for his client and if called 
upon by his client to do so, is bound to assign the 
decree to him and no Court will however decree 
such a reconveyance except on equitable terms.” 2 

Under section 140, C P. Code, 1908. “save 
as otherwise provided by this Code or by any law for 
the time being in force, where any proceeding may 
be taken or application made by or against any 
person, the proceeding may be taken or the applica¬ 
tion may be made by or against any person claiming 
ander him.” 3 

1. Manikkam v. Tatayya , (1898) 21 Mad. 388, 

2. Nagendra Bala v. Debetidranath , (1918) 22 O.W.N. 491 = 
44 I.C. 13. 

3. This provision has been newly introduced by the O.P« Code 
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And under Order 21, role 16, 

“Where a decree or, if a decree has been passed 
jointly in favour of two or more persons, the inte¬ 
rest of any decree-holder in the decree is transferred 
by assignment in writing or by operation of law, the 
transferee may apply for execution of the decree to 
the Court which passed it; and the decree may be 
executed in the same manner and subject to the 
same conditions as if the application were made by 
such decree-holder : x 


Provided that, where the decree, or such inte¬ 
rest as aforesaid, has been transferred by assignment, 
notice of such application shall be given to the 
transferor and the judgment-debtor, and the decree 
shall not be executed until the Court has heard their 
objections (if any) to its execution : 

Provided also that, where a decree for the 
payment of money against two or more persons has 
been transferred to one of them, it shall not be 
executed against the others.” 3 


A decree is transferred by operation of law 
or by an assignment in writing. 8 The rule speaks 
of transfers by assignment in writing or by opera- 
tion of law. An estate may pass by oral devise in 


of 1908. The effeot of this is, for instanoe, that an assignee of a dec 
may apply to reoord satisfaction of it without applying for executi 

£ m’lt 57 *'r "•"V lDharini '»■ "«»«■»*, (191 
“T 2 - 1 , 7 I *°- 6 , 17 J * an fcom an auotion-purcha, 

may apply for delivery of possession under O. 21, r 95 r tw/> 

BHagiratH, (1918) 40 All. 216]; proceedings may Utlkl against 

auction-pnr^asor under a simple money decree under O 21 r 

[Manxcka Grammy v. Par<M«ram,(1920)lU L.W. 860=69 I C 891 

1. Shatnanund v. Shumbhoo Charter, ( 1867. 7 W R on! 

Sambhuram v. Khulsambi, (1900) 1& C.P.J^.R, 5 ' 

2. This corresponds to old Code S. 282 

T. 118891 38 
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cases where the personal or local law recognises 
nuncupative testaments and property in decrees may 
likewise pass under such a disposition. Such a 
devisee will be a transferee, but it is not clear 
whether he will come under the class of transferees 
by operation of law. 

By operation The legal representative of the deceased decree- 

of law. , .j y ,, , . 

holder, 1 the purchaser of the interest in the decree 

at a court-sale, 2 the Official Assignee in the case of 
insolvency of the decree-holder 3 or the holder of a 
certificate of Administration under Beg. VIII of 
18*27 are transferees by operation of law. So is a 
transferee from a transferee, by mesne assignment 
or by operation of law. 4 Where a minor succeeds 
to an estate which until then was in the hands of 
an executor 5 or where the trustee assigns the claim 
to a cestui que trust and a decree is subsequently 
passed on the claim in favour of the trustee 6 or 
where an order setting aside an adjudication passed 
the benefit under the decree from the Official Assig¬ 
nee to the applicant, 7 there is a transfer by opera¬ 
tion of law. 8 

But an application by the widow of a deceased 
decree-holder will not enure to the benefit of the 

1. Alagirisaviy v. Vcnkatachellapaty , (1908) 31 Mad, 77. 

2. Qour Sunder v. Hem Chundcr 9 (1889) 16 Cal. 355 ; Ktippu- 
satni v. Subbareiya , (1912) 11 M.L.T. 15 = 13 I. 0. 324. 

3 . Kuppusami v. Subbar ay a , (1912) 22 M.L. J. 16 = 13 1.0. 324; 
see also Ramasami v. Muttu , (1910) M.W.N. 4 = 5 1.0. S34 ; Tarvadi 
v. Baikashi , (1901) 26 Bom. 305. 

4. Khandcrav v. Oancsh , (1887) 11 Bom. 368. 

5. Aviarcliandra v. Quru Prasanno, (1900) 27 Cal. 488; Oanga 
Das v. Yakub Ali t (1900) 27 Cal. 670; Kothandapani v. Kuppusami , 

(1914) 1 L.W. 206 = 23 I.C. 951. 

6. Umasoondury v« Brojonath t (1889) 16 Cal. 347. See Scthu 

rayar v. Shanmugam, (1897) 21 Mad. 353. 

7. Purmanund v. Vallabdas , (18S7) 11 Bom. 506. • 

8 . Miller v. Abinash Chundcr , (1908) 4 OrW.N. 786. 
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adopted son when the widow disputes the adoption, 
for the widow cannot be treated as the representa- 

tive of the adopted son to the prejudice of the 
judgment-debtor. 1 

Under the Succession Certificate Act (VII of 
1899), 

(i) No Court shall (a) pass a decree against a 

debtor of a deceased person claiming to be entitled to 

the effects of the deceased person or any part thereof, 

or (b) proceed, upon an application of a person 

claiming to be so entitled, to execute against such a 

debtor a decree or order for the payment of his 

debt, except on the production, by the person claim¬ 
ing, of— 

(i) a probate or letters of administration evi¬ 
dencing the grant to him of administra¬ 
tion of the estate of the deceased, or 

(n) a certificate granted under section 36 

or section 37 of the Administrator- 

General’s Act, 1874, and having the 

debt mentioned therein, or 

• 

(iii) a certificate granted under this Act and 
having the debt specified therein, or 

(iv) a’certificate granted under Act XXVII of 

I860 or an enactment repealed by that 
Act, or 

(v) a certificate granted under the Begulation 

of the Bombay Code No. VIII of 1827 
and, if granted after the commencement 
of this Act, having the debt specified 
therein. 

750 Saminatha v - Go * ala Krishna, (1917) 4 L. W. 41 = 871.0. 


Succession 

Certificate. 

When 

necessary. 
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(2) The word “ debt ” in sub-section (1) in¬ 
cludes any debt except rent, revenue or profits 
payable in respect of land used for agricultural pur¬ 
poses.” 1 

The section merely provides that the Court 
shall not proceed upon an application of a per¬ 
son claiming to be entitled to execute a decree, 
except on the production of a certificate or other 
authority of a like nature. But the application may 
be made without the certificate and the certificate 
may be produced in the course of the proceedings. 9 
Proceedings may be stayed for the production of a 
certificate. 3 

Except where an estate passes by surviorship, 
that is, in all cases of succession, a certificate is a 
condition precedent to the granting of the decree oJ 
execution- Where a decree cannot be executed 
without the production of a succession-certificate, 
the successor cannot avoid it by assigning the decree 
and the assignee is nevertheless bound to produce 
the same to prove the title of his assignor. 4 

Where the decree has been passed in favour of 
the manager of a joint family, whether he be a 
father or other co-parcener, the right to the debt 
passes to the other co-parcener by survivorship and 
not by succession and no certificate is necessary to 

1. Act VII of 1889, S. 4. For Mysore, see Keg. VII of 1901. 

2. Rajah Gopal Singh v. Gopal Chundar, (1867) 7 W.R. 393 ; 
Janki Dallav v. Hafiz, (1886) 13 Cal. 47; Brojonath v. Iswarchandra, 
(1892) 19 Cal. 482 ; Mongol v. Salimullah, (1894) 16 All. 26; Bal- 
kislicn v. Wagarsingh, (1894) 20 Bom. 76. See also Karam Ali v. 
Halitra, (1878) 1 All. 686 ; Lachmun v. Ganga Prasad,( 1882; 4 
All. 485 ; .Hitilal v. Hardco, (1882) 6 All. 212 ; Kalian v. Ram 
Cham, (1896) 18 All. 34. 

3. Nayarana v. Shib Das, (1901) P.R. 20. 

—4t --Kamppasami^f. ,P«c7«/,-(1891) 16 Mad. 419; Vairavanv. 
Srinivasachariar, (1921) 44 Mad. 499 ; see also Mancharam v. Bai 
Mahali, (1893) 18 Bom. 315. 
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recover the debt. 1 Where the family is proved to be 
joint, the presumption is that the debt belonged to 
the family. 2 In the case of a separated Hindu fami¬ 
ly or in the case of separated or self-acquired 
property, assets are taken by succession and not 
by survivorship and a certificate is indispensable.’ 

In the case of Impartible estates opinions differ 
on the nature of the acquisition, whether it is by 
survivorship or succession. In the former case no 
certificate is necessary 4 and in the latter it is. 5 

Reversioners sncceeding to a Hindu’s estate 
after the death of the widow, must produce a certi¬ 
ficate. 6 

A trustee of a religious endowment succeeding 
to another trustee need not produce a certificate for 
collecting a debt due to the institution. 7 


. 1. Vithalv. Gotya, (1899) 1 Bom. L.R. 197 ; Bamaohendra v. 

Bapu, (1891) 16 Bom. 240; Raghavendra v. Bhima, (1891) 16 Bom. 
349; Jagmohanv. Alin Maria, (1894) 19 Bom. 838; Bhujraj v. 
Bhyro, (1895) 23 Cal. 912; Mukund v. Purnia, (1895) 9 0. P. L. R. 
65 ; Palniappa v. Avathuraman, (1897) 7 MX.J. 195 ; Vaidyanatha 
v. Chinnasami, (1893) 17 Mad. 108 ; Subramanyam v. Bakku 
Servai, (1896) 20 Mad. 232; Pattam Raju v. Bapanna, (1899) 22 
Mad. 380 ; Bissenohand v. Chatrapat, (1877) 1 C.W.N. 32; Naya- 

ramo v. Shib Das, (1901) P. R. 20; Subbarao v Slushanna, 9 
Mys. O. 0. R. 78. 


2. Jagmohan v. Allu Maria , (1894) 19 Bom. 338 ; Dharmaya 
v. Say ana, (1896) 21 Bom. 53; Pateshuri Partab v. Bhagwati 
Prasad, (1896) 17 All. 678; Gurper shad v. Dhori Raj, (1911) 88 
Oal. 182, Sivaramappa v. Nadiga Thimappa, 9 Mys C. C R 7G • 
Mallesiah v. Mahomed, 10 Mys. C.O.R. 69. ’ 


Bam Ball <*h, (1912) 13 I.C. 303 ; Raghavcndra v. 
hxma, (1891 16 Bom. 349; Vairavan Chettiar v. Srinivasa 
Chartar, (1921) 44 Mad. 499 F.B. 


4. Gur Pershad v. Dhoriraj, (1910) 88 Cal. 182. 

6. Raja of Kalahasti v. Achigadu, (1907) 30 Mad. 454 • see 
»lflo Guru Prasad v. Dhori Raj, (1910) 88 Cal. 182. 

6. Abinaschandra v. Probosh Chandra, (1911) 15 C.W.N. 1018 
—101,0. 857• 


7 * Srlmani Raja Yarlagadda v. Makarla Sridevamma <18961 
20 Mftd.162 P.O.; Jogendranath v. Ramchunder, (1893) 20 Cal. 103. 


When nofc 
necessary. 
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A receiver is an officer of the Court and not a 
representative of the parties and so need not produce 
a certificate. 1 

A certificate is necessary, to institute suits in or 
to apply for execution of decrees passed by the 
village courts under Madras Village Courts Act 
(I of 1889). 2 

No certificate is necessary to enforce a decree 
for sale or purchase on a mortgage 8 but would be 
sOi when the Court is called upon to pass a personal 
decree against a debtor of a deceased person for 
payment of his debt. 4 No certificate need be pro¬ 
duced when a mortgage decree-holder dies after 
applying for execution and his legal representative 
seeks only to continue the proceedings, 5 but if the 
decree-holder had died before execution and his re¬ 
presentative applies to be brought on record for exe¬ 
cuting the decree, a certificate would be necessary. 6 

Where a decree-holder dies during the penden¬ 
cy of execution-proceedings, it is not necessary in 
order to enable his heirs to be substituted in his 
place to take out a succession-certificate. 7 In the case 
of a decree partly joint and partly several when one 

1. Harihar v. Harcndra, (1910) 37 Cal. 754. 

2. Rasibi v. Olaga, (1898) 21 Mad, 115. 

3. Kambali v. Sanker, (1912) 12 M.L.T. 203=16 I.C. 224 ; 
Nanohand v. Ycnawa, (1904)28 Bom. 630; Annamma v. Gtiru- 
murthi, (1892) 11 Mad. 64 ; Hanuman v. Dibaj Kuar, (1919) 50 
1.0. 271. 

4. Kanolian Modi v. Baij Nath, (1S92) 19 Cal. 336; Nanchand 
v. Ycnawa, (1901) 28 Bom. 630 ; Pdlniandy v. Veerammal, (1905) 
29 Mad. 77 ; Sahadc t> v. Shikh, (1907) 12 C.W.N. 145 = 7 C.L.J. 658. 
Id Bid Nath v. Shainanand, (1894) 22 Cal. 143 personal relief was 
barred by lapse of time 

5. Muhomcd Yusuf v. Abdur Rahim, (1899) 26 Cal. 839 ; 
Roghunath v. Porcsli Nath, (1887) 15 Cal. 54. 

6 . Sahadev v. Sheik, (1907) 12 C.W.N. 145=7 C.L.J. 658. 

7. Klietra Mohan v. Aztzalla, (1920) 57 I.0.902. 
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of the decree-holders dies and the other claims to 
exeeate the whole decree as the survivor and heir 
of the deceased decree-holder, the decree can be 
executed without a certificate so far as it relates to 
suras awarded jointly, and for the rest a certificate is 
necessary. Objections for want of a succession- 
certificate ought not to be allowed to be taken for 
the first time in appeal. 1 

The assignment of a decree must be in writing 
and a person claiming under an oral assignment 
caDnot be a transferee entitled to execute the decree. 2 

Where therefore a decree obtained by one of 
the members of a Hindu family is allocated at the 
partition to another co-parcener, the latter cannot be 
treated as an assignee of the decree by operation 
of law and he cannot, by reason of such allocation 
alone, execute the decree unless he was so empower¬ 
ed by an instrument in writing. 3 

A right under a decree is property 4 and a 
transfer of that right is liable to stamp-duty, as 


1. Rai Jagatpal v. Thakuraiti Bilas, (1907) 10 O. 0. 378 • 
Umeshchandra v. Molhura Mohan, (1901) 28 Cal. 246 ; Roghunath 
v. Poresh Nath, (1887) 18 Cal. 54. 

2. Parvati v. Durgamba, (1890) 15 Bom. 307 ; Javermal v. 
Umaji, (1884) 9 Bom. 879; 'Ramanathan v. Raghavendra, (1912) 
16 I.C. 807 ; Jatindranath v. Peycr Deya Debi, (1916) 43 Cal. 490 
P.C.; Ramanatha v. Sokkanatha, (1911) 10 M.L.T. 532=13 I.C. 78 
(his application is not in accordance with law.) Ramachendria v 
Bhaskeria, 5 Mys. 382 ; Venkataramanayya v. Venkataramanayya 
15 Mys. C. O. R. 820. As to oral devisee, see page 611 supra. 

8. Ramanathan v. Raghavendra, (1911) 10 M. L. T. 53*3 = 16 
1. C. 807. See also Salekhany. Viswanath, (1911) 18 Bom. L. R. 

22=9 1.0.349 (where an assignment deed was produoed after the 
application). . 

4. Prince Golam Mahomed v. Indrachand, (1871) 7 B. L. R 

318. See Madras B. P. No. 571 dated 28rd Maroh 1887 and No 1292 
dated 9th Maroh 1838. 
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on a conveyance. 1 According to the High Court of 
Bombay an assignment of a decree for sale of mort¬ 
gaged property for more than Rs. 100 is compul¬ 
sorily registrable- 2 Where a decree which directs 
the sale of the mortgaged property in the first 
instance and in the event of the proceeds proving 
insufficient to satisfy the decree, the sale of the 
other property of the judgment-debtor, is assigned, 
the deed must be registered. When therefore the 
assignee gave up the first part of the decree and 
applied for execution of the decree, treating it as a 
decree for money, it was held that “the right of elec¬ 
tion given by the decree could not convert a mort¬ 
gage-decree into a money-decree for the purpose of 
registration. There were two rights given by the 
decree; second depended on the exercise of the 
first, which was that arising out of a mortgage- 
decree. The two were inseparable and if for the 
exercise of that right, registration was necessary, it 
is equally so for the exercise of the other right.” 8 
According to the High Courts of Allahabad and 
Calcutta a decree on a mortgage bond is not ‘immo¬ 
veable property ’ within the meaning of the Indian 
Registration Act and an assignment of it, though it 
might be an indirect means of creating an interest 
in immoveable property, does not itself operate or 
purport to do so, so that the assignment of a mort¬ 
gage decree does not require registration. 4 

1. Cf. Madras B. P. No. 192 dated 19th May 1887. Indian 
Stamp Act (II of 1399), Art. 23 and Lo<jal Amending Acta. 

2. Gopal Narayan v. Triamback, (1876) 1 Bom. 267. 

3. Hcptulla v. Mahomed, (1909) 11 Bom.L.R. 356 = 2 I.O. 611. 

4. Gous Mahomed v. Khatoas, (1896) 23 Cal. 460 ; Baijnath v. 
Binoyendra, (1901) 6 O.W.N. 5; Abdul Majid v. Muhammad, (1890) 

12 All. 89 ; Mumtaz v. Sri Ravi, (1913) 56 *11. 603; Jamna Div v. 
Lalaram, (1916) 37 All. 74 (it is moveable property) ; Ram Ralan 
v. Jogesh Chandra, (1907) 12 C.W.N. 625. Nanjunda v. Vehkate- 
siah, 8 Mys. C.C.R. 201. See however Koob Ball v. Nityanand, 
(1883) 9 Cal. 839. 
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■' A deed of release by a decree-holder saying 
that he was only a benamidar for another is 
not an assignment of the decree under this rule,* 
Where a decree is transfered the property 
in the decree passes to the transferee at the 
moment of the assignment and the completion of 
the transfer does not depend on its recogrtitoh 
toV the Court. 3 When once the assignment Is 
legally complete, 3 the assignee of a decree can 
again transfer the decree, 4 or execute the decree,® 
.or receive payment from the judgment-debtor or 
apply to record satisfaction of the decree, with¬ 
out any prior application for formal recognitiort 
of his transfer, though he has not paid the 
consideration wholly or in part to his assignor.® 
But when the assignee of the shares of* tvyo 
co-sharers in a the preliminary decree for partjr 
tion did not take steps to be brought on 
as record, he cannot execute the final decree, 
•for a preliminary decree is not an executable 
decree and since the rights of the assignee 
at' the time of the assignment was nerely 
ihcHbat^, the transferee obtained no vest'da 
fighr dnd section 146 would not applV'iito 
him. 7 The original decree-holder can "even 
afte^ijtransfer execute the decree unfjl the 
transferee’s nam e comes on record. 8 When a 

L XLTlam Stioak v, S*tnighan, *(19a3)Pafc. 170=J01 1,0 '616, 
contra Bjaz Hussain, v Govind (1933) All. 188=146 T.C. #$5^ , 

„ 2; Abboy Naulu v. • MUthu Krishna, (1917) S M. Jj. T. 93 J 
Badrt Margin v, / a* K*slin f , (1894) 16 All. 433; G vizor Hal v. Daya 

Gtan Chandv. Sundar Das, (1926) Lah. 
666 , Firm of tftdhdt Sin(/h v. Firm of Vishcnji, (1928) 10 6 1.0. 54. 


VVShM. 43 I.C. 801. 1 » i'- * i tWi) 

A 1 .v, Rdmachanira, (1926) MAd. 1129. 1 
»vy, _ Hanmaniram. (102(3) 90 t,Cf. 8j 
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G,8=H? *”• 800 


Operation of 
transfer. 


hj m|A| 


524 THE LAW OF EXECUTION 


Transfer of 
part of decree, 


decree has been duty transferred, no other 
person claiming to be the real owner under the 
transfer can apply to execute the decree and 
the Court is not concerned with disputes 
between the decree-holder and his assignee 
or between rival assignees. 1 An assignee of a 
decree pendente life is entitled to execute the 
decree passed on appeal therefrom. 2 In a decree 
for maintenance, to the extent of the arrears that 
have fallen due, the transferee can execute the 
decree. 8 Where mortgaged property is sold with 
all arrears of rent, the purchaser acquires title to 
all decrees for rent obtained by the mortgagor 
by the date of the sale and the rent-decrees can 
be executed by the purchaser as assignee of the 
decree-holder. 4 

The transfer of decree contemplated by 
this rule is a transfer of all the transferor’s 
interests in the decree.® A person will be a 
transferee of a decree whether the transfer 
relates to the whole or a portion only 
of a decree.® He cannot 7 however carry on 

1. Gurdial v. Owbdksh, (1927) 8 Lah. 35 ; Palniappa v. 
Subramania, (1924) 48 Mad. 553. But sco Co-operative Dank of 
Padigon v. S. V. K V. Raman, (1917) 4 Rang. 42S ; Kadir Me$ra 
v. Pir Mahomed, (1933) Mad. 523 = 144 I.C. 237. 

2. Ponnusami v. Chidambaram, (1918) 44 1.0. 842. 

3. Endoori Venkataramaniah v. Vcnkataoharyulu, (1909) 83 
Mad. 83 ; Asad Ali v. Tlaidar AH, (1910) 38 Cal. 13. 

4. Ananda Mohan v. Promotlianath, (1922) 57 I. 0. 874 ; 
Probhasini v. Rasiklal, (1932)59 Cal. 297 ; Muthiah v. Oovitiddos, 
(1921) 44 Mad. 919 P.B.; Kashi Prashad v. Union Dank of India 
Ltd., (1919) 4 All 432. 

5. Mazbar Husain v. Amtul Dibi, (1922) 6G I.C. G79. 

6 . Kisliorc Chand v, Qisborne, Co., (1891) 17 Cal. 341 ; 
Mudiunarayana v. Dalakrislma, (1916) 19 Mad. 306 ; Raja of 
Kalahasti v. Venkatajyj’a, (1928) Mad. 713 F. B.; JaswantRaiv. 
Mt. Lajioanti, (1928) 107 I.C. G03; Niomut Rai v. Hoturam, 
(1933) Lah. 473=145 I. C. 891. 

7. See Narayandas v. Tejmat, (1934) 58 Bom. 226. 
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execution merely for the portion transferred to him 
and the rules relating to joint decrees will govern the 
case. 1 Such a transferee is like a joint decree-holder 
and can under Order 21 rule 15 protect his rights 
either by executing the decree or by joining or inter¬ 
vening in the execution by his transferor and Section 
146 C-P. Code recognises execution by a transferee 
of part of a decree.*’ An agreement by the transferee 
of part of a decree, that the transferor shall conduct 
execution-proceedings and may compromise the 
same as he thinks fit, only constitutes the transferor 
an agent of the transferee and the agency is revo¬ 
cable. 3 


To enable a transfer in part, the decree must be 
divisible. A decree for recovery of dower debt and 
costs made against the heirs of a deceased husband 
is one and indivisible and the mere fact that a part 
of the sum is made recoverable only from the assets 
of the deceased does not make the decree divisible, 
so as to enable a transfer or execution of it in 
parts. 4 


To enable a transferee to execute a decree th 
transfer must relate to the decree. A transfer 


1. Gyamonee v. Radha Roman, (1880) 5 Cal. 592 ; Kishor 
chandv. Gisborne Sr Co., (1891) 17 Cal. 341. (assignment of a 1 
anoa share of the costs); Muthunarayana v. Balakrishna, (1896) 1 
Mad. 806 (ass.g Q ment by one of the joint decree-holders ) ; Dtca 

?oti* (1809j 26 Cal. 250; 25«rfoori Venkataramania 
v. Venkatacharulu, (1909) 33 Mad. 80 (assignment to the extent r 
arrears accrued due); Ml. Gulab Kuer v. Syed Mahamed, (i 9ai) 
Pat. L.J. 358=62 I. O. 80 ; Muthiah v. Govuuidoss (19211 44 mJ 

Lai Dwarkadas v. Burma Railways Co., (1921) 13 Bur. L T 
02 1.0. 299; Mokhanchattd v. Ganga Ram, (1917) P R 15—39 T p 
654 ; Rama Row v. P C ,*afa LoZmamma, 4 0 0 R 50 ° 

2. Muthiah v. GemneWo*,, (1921) 44 kad. 919 P.B. 

8 . Ibifl. '. * * • * 

■ Ramohgnder V. Abdul Hakim; (1913) 85 All 204, " 
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rights prior to the decree is not a transfer of the de¬ 
cree. 1 Where during the pendency of a suit the 
plaintiff transfers to another his interest in any 
decree that may be passed in his suit and a decree 
is subsequently passed the assignee is not a trans¬ 
feree-decree-holder entitled to execute the decree, 
for the word “ decree-holder means a decree-holder 
in fact and not a party who in equity may afterwards 
have become entitled to the right of the actual 
decree-holder.” 2 

A transfer of property is not the same as 
transfer of a decree. 3 A transfer of the property 
or interest awarded by a decree does not make the 
assignee the transferee of the decree, so as to enable 
him to execute it under this rule 4 though the trans¬ 
fer is not invalid. 5 

Where in a suit for the recovery of property, a 
settlement was come to whereby the plaintiff was 
awarded a portion of the property, but before the 
decree was passed in terms of the settlement, he 
assigned his interest to another, the assignee was 
held not to be the representative of the decree-holder 
and as his name was not on the record, he could not 
execute the decree. 6 If after a preliminary decree 

1. Peer Mahomed v. Ramrathan, (1915) 30 1.0. S31 (The 
Court cannot on such application try question of legitimacy of an 
heir); Dost Muhammad v. Altaf Hussain, (1919) 17 I.C. 612 ; Shib 
Charan v, Ramchandra, (1922) 66 1.0. 878; Thakuri Goye v. 
Mulik Moktar Ahmad, (1922) Pat. 256. 

2. Basroorvittil v. Ramaohandra, (1907) 17 M.L.J. 391. See 
Palaniappa V. Lakshmanan, (1893) 16 Mad. 429. 

3. Hansraj v. Mtikhraj, 30 All. 28. See also Pasupathy V. 
Kotliandarama , (1905) 28 Mad. 64; Abrrdoonnissa V. Ameerunnissa, 
(1879) 2 Cal. 327 P.C. 

4. Ram Sahay v. Gaya, (1882) 7 All. 107. 

5. Arumugav. Tcgamba, (1912) 18 M.L.T. 227 = 17 I. C. 323. 

6. Dost Muhammad v. Altab Hassain, (1912) 17 I. 0. 612.1 
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for redemption, the mortgagor sells the lands, and 
not the decree, the purchaser is not an assignee 
of the decree. 1 


Where an ex parte decree for sale on a mort¬ 
gage was set aside on the defendant’s application 
after notice to the mortgagee who absented himself 
on notice but the decree had been assigned to a 
third person in the interval, it was held that the 
transferee could not proceed with execution before 
the order setting aside the ex parte decree was 
set aside and that the Court could not cancel the 
order setting aside the ex parte decree under section 
151 C. P. Code. 2 Where in an application to set 
aside an ex parte decree, the judgment-debtor im¬ 
pleads the assignee of the decree also, a decree can 
subsequently be passed in favour of the transferee, 
so long as the original plaintiff has no objection to 
do so and the transferee can execute the decree- 3 

A person that attaches a decree does not be- Attaching 
come the transferee of the decree, 4 for attachment cr ^ itor . not 
passes no ownership to him. 5 Therefore where a * ^ ““ 
person attaches a decree against himself and other, 
he is competent to execute the decree against his co- 

judgment-debtors. 6 


An assignee of a decree is entitled to come on 
record and execut e the decree, though the decree 

1. Ahmad Shah v. Faujdar, (1 920 ) 2 Lah. lXT^wT0983 

2. Bonamalxv. Joy Kumar, (1915) 29 I C 673 

3. Baldeo v Kanhayailal, 16 N.L. R. 103=58 I. C. 21 P. 0 

I 0 626 ArTmuaTv v Sin9k ' < 1909 >6A.L. J. 684 = 2 

1 „ >f rumu 9 a v. Yogamba, (1912) 13 M. L T 227-17 r n 

323 ‘fi ^J e ^ lakrishna PI>a v. Vecronna, 16 Mys. C.C.R. 161 * 

6 . Mottlalv, KarrQbuddin ( 1897 ) 25 0 al 170 on 'n 

Da,, (,914) aw n ? ;Bagh '"‘° th 

(1922) 3 Lah. 4li. ' 72 ’ Ram Bha1 v * R am Das, 

m. \XtoJ ue^ 11912113 “■ T - 327=17 r - o- 
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had been attached at the date of the assignment, 1 
or at the date of hi 9 application to execute the 
decree. 2 Because in the former case the transfer is 
not void but is only voidable against the claim of the 
attaching creditor and in the latter the transfer had 
been complete before the date of the attachment. 
Where a decree is attached by a creditor of the 
decree-holder and the decree-holder subsequently 
assigns the decree, both the assignee and the at¬ 
taching creditor are entitled to execute the decree, 
because the Code does not provide for a case where 
several persons are simultaneously entitled to exe¬ 
cute the same decree. 8 The attaching creditor is 
entitled to an adjudication as to whether the assignee 
or the attaching creditor has the right to execute the 
decree and what their rights of priority are and the 
order passed will come under Section 47 C.P- Code- 4 
A transferee of a decree must apply to the 
Court which passed the decree and not to the Court 
to which the decree may have been transmitted for 
execution. The latter Court has no jurisdiction to 
entertain such an application and any proceedings 
in that Court are liable to be set aside in appeal. 5 

1. Kalyan Singh v. Damber Singh, (1909) 9 A. L. J. 094 = 2 

I. C. 626. 

2. Subba v. Saminatha, (1909) 5 M. L, T. 260=1 1.0.353; 
Tiruvaigadam v. Docidla, (1912) 11 M. L. T. 145 = 13 I. C. 657. 

3. Arumuga v. Yogaviba, (1912) 13 M. L. T 227 = 17 1.0. 323. 

4. Ibid. Moliinimohan v. Surcndra. (1916) 20 C. W. N. 679= 

32 I. C. 524. . , , 

5. Sheo Narain v. Barbans Lai, (1870) 14 W. R. 65 ; Nakoda 

V. Kassani , (1872) 9.B.H. C.R. 46;- Framji v. Balansha, (1872) 9 
B. H. C. R. 49 ; Kadir B aksh v. llahi Baksli, (1880) 2 All. 283; 
Amarcliandra v. Qitru Prosonno, (1900) 27 Cal. 483 (492) ; Nundo 
Lai v. ChutUrpct, (1902) 29 Cal. 235 ; Tanicsliar v. Thakvr Pra¬ 
sad, (1903) 25 All. 443 ; Badri Narain v. Jai Kishan, (1894) 16 
All. 483. See also Cliatotli v. Saidindavidc, (1903) 26 Mad. 258 ; 
Nazhatuddoula v. Prince Wala Kadar, (1908) 11 O. C. 112 ; Lala 
Oopaldas v. Prevmath, (1905) P. L. R. 156 and contra Hazari Lai 
V. Baidyanath , (1921) 63 I# 0, 116, 
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If the assignee of a decree does not make an appli¬ 
cation for the execution of the decree, it is not the 
duty of the Court suo moto to determine the ques¬ 
tion of assignment and make the assignee a party 
to the decree. 1 

Application may be made to the Court to 
which the jurisdiction of the Court which passed 
the decree has been transferred. 2 Where an order 
of the Privy Council is transmitted under Order 45, 
rule 15 of the Civil Procedure Code by the High 
Court to the District Court which passed the original 
decree, the latter Court has jurisdiction to entertain 
an application by the assignee of the decree for exe¬ 
cuting the decree.* 

The application may take the form of one for 

transmission of the decree to another Court for 
execution. 4 There is no provision of law which 
requires the Court to recognise the validity of the 
transfer of a decree before the transferee applies to 
execute the decree. The only application he can 
make is for execution of the decree. 5 Upon the 
death of an applicant for execution or other devo¬ 
lution of his interest, the application does not lapse' 
or otherwise become invalid. It is competent to 
the successor to ask the Court to let him continue 
the proceedings in that application and there is no 
p rovision in the C.P. Code which renders necessarv 

X. Harditla v. Nigahia Mai, (1929) 4 Lah. -"3 

Oosman v. Zynalabodin, 9 Mye. 491 ' 359 ’ Mah °med 

a UMNarain Mathura PnM, {190s) 36 0 

" ** * ^araJ; aL> 38 

>.AWioESFS?' (19 ° 3) 36 *“■»« i La, 

5. Bamachendra v. Subramania, (19041 14 xr r t onn 
mamma v. Basamma, (1912) 14 1 n 704 q ^f*. 898 * S<3 ‘ 
Dharni, (1907) 17 if t. j 47c. Z f ‘. * See aI so Srinivasa v. 

Mad. HI. ’ ^ 476! “'Minga v. Ku, V a». (1907, » 
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the actual substitution of the name of an assignee 
or other legal representative for the validity 
of proceedings in execution. 1 The omission to 
make a formal application is merely an error of 
procedure and not an error affecting the merits of 
the case. 2 Where however no formal application 
for execution had been made by the assignee in the 
lower Court, but the assignee-decree-holder wanted 
to execute the decree, the absence of a formal appli¬ 
cation under this rule is a mere irregularity and does 
not prevent the Court from deciding the validity of 
the assignment. 3 But where an application for 
recognition as transferee was entertained by a 
Court, without returning it, as not being in con¬ 
formity with section 232, and there was no appeal 
against that order, the application was held to be in 
accordance with law and such an application would 
be a step in aid of execution for extending the period 
of limitation. 4 But an application to execute is not 
bad if the transferee afterwards files the certificate 
of the Court which passed the decree substituting 
his name. 6 

When a transferee of a decree applies for execu- 

1. Jagat Tar ini v. Pandit Raklial, (1909) 14 O.W.N. 752=3 
I.C. 324 ; Mt. Qulab Suer v. Syed Moliamed, (1921) 1 Pat. L.J. 858 
= 62 I.C. 30. See also Shamapuddo Dutt v. Nobin Chunder, (1871) 
15 W.R. 283; Syed Nadir Eossein v. Baboo Pearoo, (1873) 19 W.R. 
255 ; Balkishon v. Mahovimed Tazim, (1875) 4 N.W. P. 90 ; Javer- 
mol v. TJmaji, (1894) 9 Bom. 179 ; Jagendra Chandra v. Shyamdas, 
(1909) 36 Cal. 543. 

2. Dwar Buksh v. Fatik, (1899) 20 Cal. 250; Earditta V. 
Nagahiamal, (1922) 4 Lab. L. J. 259. See also Kanniah v. Chen- 
gama Naidu, (1916) 82 I.C. 981. 

3. Earditta v. Nigaliia Mai , (1922) 4 Lah. L. J. 259. 

4. Annamalaiv. Rainier, (1908) 18 M.L.J. 24; Pitam Singh 
v. Tota Singh, (1907) 29 All. 301. 

5. Manorath Das v. Ambika Kant, (1909) 13 0. W. N. 683 = 
9 C. L. J. 443=1 I. C. 57. 
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tion, notice must go to the transferor and the judg¬ 
ment-debtor. 1 Where the judgment-debtor is dead, 
the notice must go to his legal representative. 2 

A judgment-debtor is a person against whom 
a decree has been passed or an order capable of 
execution has been made. To come under the cate¬ 
gory of ‘ judgment-debtors’, it is sufficient if the 
decree or order binds the defendant in the action 
and if it so binds, that defendant becomes a judg¬ 
ment-debtor. When, for instance, in a suit on a 
mortgage, the mortgagee impleads a subsequent 
mortgagee or alienee of the mortgaged property or a 
person that attached the mortgaged property in 
execution of his own decree and obtains a decree for 
sale, so as to bind the subsequent alienee or attach, 
ing creditor and takes priority over their claims, 
they are judgment-debtors under the decree. But 
where in the same suit, a person claiming under a 
title paramount is impleaded and the suit is dismis¬ 
sed against him or in any suit a defendant has been 
exonerated, such person cannot be called a judg¬ 
ment-debtor, though he may yet be a party to the 
suit within the meaning of Section 47- On an 
application by the transferee of a decree for exe¬ 
cution, notice must go not only to the person who 
is directly the subject of the decree, but to all those 
who thus come under the class of judgment-debtors, 
such as, as aforesaid, the subsequent alienee or the 
attaching creditor. 

Notice of the application must go to the transfer¬ 
or and the judgment-debtor and the Court shall not 
direct execution, until their objections had been 

li 0,P»0«, O. 31, r. 16 Proviso. 

9, Khutrobhai v. Eorm<usha t (1887) 11 Bom. 727, 
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heard, if any, to the execution. 1 The provision for 
notice is mandatory and omission to give notice 
makes all subsequent proceedings void. 2 The notice 
prescribed by this rule is only of the application for 
execution and not of the assignment and there¬ 
fore when the assignee applies during the pendency 
of the execution case to continue it, he does not 
apply for fresh execution and no notice is necessary. 8 

The Court must inquire into the validity of the 
transfer and the competency of the transferee to 
execute the decree. 1 An order for execution made 
without hearing such objections is illegal, even 
though the Court subsequently hears the objections 
and confirms the execution. 5 

«• Under the Code of 1882, the Court could allow 
execution at the instance of a transferee “if it thinks 
fit ’’ and it followed that it might refuse execution at 
its discretion. 6 But the existence of a cross-claim 

1. Sreenath Das v. Aohutananda, (1910) 11 C.L.J. 854=61.0. 
262; Gulzari v. Dayaram, (1837) 9 All. 46; Bonomali v. Joy 
Kumar, (1915) 29 I.C. 673 ; Maharajah Sir Rameshtoar v. Hari- 
har, (1920) 5 Pat. L.J. 396=57 I.C. 250 ; Ml. Qulab Kuer v. Syed 
Mahamed, (1921) 6 Pat. L. J. 358 = 62 I.C. 30 ; Partab v. Gurdilta, 
(1917) P.W.R. 75 = 39 I.C. 952; Gut Mohammad v. Banda, (1920) 56 
I.C.461. 

2. Nolan Das v.Thakur Lacliman, (1921) 2 Lob. 230; Gul 
Muhammad v. Bandu, (1920) 66 I.C. 461; Gulzari Lai v. Dayaram , 
(1886) 9 All. 46 ; Kassum v. Dayahhai,\ 1911) 13 Bom. L.R. 973= 
12 I.C. 547. See also Ragliunath Das v. Swular Das, (1914) 42 Cal. 
72 P.C. 

3. Mt. Golab Koer v. Sycd Mohamad, (1921) 2 Pat L.T. 619= 
62 I. C. 30. Sec Dioar Baksh v. Jatikgali, (1899) 26 Cal. 250. 

4. Kodandapani v. Kuppusami, (1914) 1 L. W. 206=23 I.C. 

951. 

5 . Kassun v. Dayabhai, (1911) 36 Bom. 58 ; Kothandapani v. 
Kuppusami, (1914) 1 L.W. 206=23I.C. 951. 

6. Shama Pudoo v. Nabin Chunder, (1871) 15 W.R. 283; 
Javermal v. Umaji, (1834) 9 Bom. 179 ; Parvala v. Digambar, 
(1890) 16 Bom. 307 ; Shatna v. Mobin, (1871) 15 W. R. 283 ; 
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against the assignee of the decree 1 or the probability 
that it would be executed against a particular judg¬ 
ment-debtor 2 were no grounds for refusal. If there 
was a dispute, it could be tried and the result of the 
trial would decide the permission. 8 The words “as 
it thinks fit ” have now been removed with the re¬ 
sult that when once the assignment is valid and is 
in conformity with the law, the Court cannot re¬ 
fuse leave for execution. 4 


But where a decree has become extinguished 
by merger of rights, it becomes inexecutable and it 
makes no difference that the transfer of the decree 
is made to a stranger so long as he is not the real 
beneficiary under the transfer. The objection to 
execution may come from the sole judgment-debtor 
or from one of the judgment-debtors, if there are 
more than one- Where the sole judgment-bebtor 
gets the decree transferred benami for himself but 
the transferee fraudulently enforces the decree,’ the 
judgment-debtor may plead that the executing credi¬ 
tor is but a benamidar and the decree was in fact 
extinguished by merger and became inexecutable.* 
Where one of the judgment-debtors gets a transfer 
m another s name benami for himself, the other 
jndgment-debtor can object to execution on a simi- 


yaM,(1905) 28 Mad. 357; JGmm y. DayabZ 

•Bom. 58; Nanjtmda Qowda v. Venkaksiah, 8 My* 0 C R em 

\enkairamanayya y. Srinivasayya, 18 Mys. C. O R 41 

Sastry y. Narasnna, 4 Mys. 0. 0. R. 140. ’ 1 allablt * 

1. Krishna Mohun y. Kedarnath, (1888) 16 Cal. 440. 

2. Butoochurn v. KisJwn Qopal, 11870) >« nrn on* o 
Raghoonundan v. Somessur, (1874) 22 W.R. 335 W ’ R ‘ ^ ^ 

8. Agra Baiik y, Cripp, (1885) 8 Mad. 455.' 

5 sl°t * V ‘ Hatdar Ali ' < 1911 ) 88 Oal- 13 (21) 

5. See y. Lakshmana, (1912) 85 Mad. 659. 
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lar ground. 1 Where, for instance, in a suit on a mort¬ 
gage, an attaching creditor or a subsequent alienee 
are made parties and a decree passed declaring a 
charge and a sale in default of redemption, and when 
on an application for execution by a transferee of the 
decree, notice goes to them as judgment-debtors, 
they have a right to object to execution on the 
ground that the transferee is but a benamidar of the 
primary judgment-debtor and cannot therefore exe¬ 
cute the decree. This seems reasonable too because 
the execution of the decree affects the claim of the 
attaching creditor and the subsequent alienee and 
they must be allowed to set up any defence which 
will give them the benefit of their attachment or 
purchase and which will tend to get over the prior 
charge. So it was held that a purchaser of property 
at a court-sale was entitled to apply to record satis¬ 
faction of a decree though he was not himself the 
judgment-debtor within the meaning of Order 21 
rule 2, C. P. Code 2 3 * * * 

To the plea that the transfer of the decree was 
benarni for the judgment-debtor or for one of the 
judgment-debtors, Order 21 rule 2 (3), C.P. Code, 
is not a bar. In Ramayya v. Krishnamurthi 9 it 
was said, in regard to Order 21 rule 2, that it 

1. Ramayya v. Krishnamurthi, (1912) 40 Mad. 296; Anna- 
hathula Venkataratnam v. Annabattula Nayadu, (1915)28 1.0. 
906; Gurditta Mai v. Pratap Singh, (1920) 2 U. P. L. R. 42—54 I. 
C. 944 ; Mohamad v. Pioliai, (1916) 4 L. W. 534 = 85 I. C. 624 ; 
Chellam Chetti v. Scent Chetti , (1918) 7 L. W. 201 = 43 I. C 801. 

2. Matharasappa v. Muthuchcttiyar, (1919) 9 L. W. 596=50 
I. 0. 931 ; Panduranga v. VythiHnga, (1907) 30 Mad. 537. See also 
page 242 siq>ra. 

3. (1916) 40 Mad. 296 following per Sundara Iyer J. in Ponnu- 

sami v. Lakshmanna, (1912) 35 Mad. 659 (for which see pages 250-1 

supra)', Gurditta Mai v. PartapSing, (1920) 54 I.C. 944; Sadagopav. 

Scllammal, (1922) 43 M.L.J. 761. 



APPLICANTS FOR EXECUTION 535 

“ merely forbids effect being given to an uncertified 
payment when it is set up as a defence to an ap¬ 
plication for the execution of a decree and when 
such application is made by a person who is admitted 
or proved to be the legal owner of the decree-rights, 
the question of payment towards or adjustment of 
the decree being left out of consideration for the 
moment, while deciding the question of legal owner¬ 
ship in the applicant of the right to execute the 
decree. In other words the alleged transferee has 
first to prove his right under the transfer set up by 
him, and it is only after he has done so that the 
question of adjustment arises.” 


An Official Receiver has no status to object to the 
execution of a decree by a transferee of a decree on 
the ground that the transfer was void or fraudulent, 
unless he has obtained an order under section 37 of 
the Provincial Insolvency Act. 1 A judgment-debtor 
cannot challenge an assignment of a decree on the 
ground of want of or inadequacy of consideration, 
for that is a matter between the assignor and as- 
s.gnee and when the parties to the assignment 
admit the transfer, there is an end of it . 8 Where 
the judgment-debtor did not object to the first appli¬ 
cation by the assignee on the ground of illegalities 

^ h a q 1 • of notice on 

the assignor, he is estopped from raising such objec- 


1. Ussan Kassim v. Palat Mammad , (1917) 38 I. 0. 231 

2. Prasantux Kumar v. Ashutosh flQl'tt iq n ot vt . 

R ^' J ‘ < 1918 > 507=49 

* s ----- ™,. 

KolWapa,,, Kuppusami, (4914) 1 L.w. 209 = 23 1 0 951 
Armugav. Togamba Bci, (.912) 13 H. L. T. 227 = 17 I o' , 9 ,' 
Ramaswcntiy y. Bodda Muddia, 16 M,b. 0. C. R 43 ' °' 3 ' 

1.0, (1915, 2 L. w. 109=26 
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tion on a subsequent application. 1 In Bharut 
Chunder v. Nawaz Nzizir Ali, 2 3 where the judgment- 
debtor opposed execution of the decree on the 
ground of having become the purchaser of it at a 
sale by the Revenue Court, it was held that the 
purchase amounted to an adjustment of the decree 
out of Court and could not be recognised, unless 
certified. 

Where a decree for the payment of money 8 
against two or more persons has been transferred to 
one of them, it shall not be executed against the 
others. 4 Where by the operation of law 5 or by assign¬ 
ment, 6 such a decree becomes transferred to one of 
the several judgment-debtors, the decree becomes 
extinguished. 7 The principle underlying the rule is 
explained by Sir Barnes Peacock C. J. in Degumburee 
v. Eshan Chunder. 8 "If one debtor satisfies the judg¬ 
ment-debt and takes an assignment of it, he cannot 
enforce it by execution or in any way against his 
co-debtor ; his only remedy is to sue them for con¬ 
tribution and to compel them to pay him their share 
of the amount for which the decree was purchased, 


1. Brajlal V. Atkinson, (1920) 5 Pat. L.J. 639 = 57 I. C. 704 ; 
Taj Singh v. Jagan Lai , (1916) 38 All. 289. 

2. (1868) 10 W.K. 354. See also Sadagopa v. Sellommal, (1922) 
43 M.L.J. 761. 

3. As to what are decrees for payment of money, see page 255 et 
uq supra. 

4. C. P. 0., Or. 21, r. 16, Proviso. 

5. Banarsi v. Maharam, (1888) 5 All. 27 ; Annabliatlula 
Tenkataratnam v. Annabhattula Nuidu, (1915)28 I.C. 906. 

6. Sreenath v. Jaggadanund . (1868) 9 NV.R. 230. 

7. See RamLal v. Khiroda, (1913)18 O.W.N. 113=20 1.0. 

569. 

8. (1868) 9 W.R. 230; Sadagopa v. Sellammal, (1922) 43 
M.L.J. 761. 
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having regard to the proportion in which they are 
bound inter se to satisfy the original decree.” 1 

The purpose of this rule is not to deprive the 
transferee of a decree who might happen to be one 
of the judgment-debtors, of all relief, but to impose 
upon him the duty of proceeding by what was con¬ 
sidered a more appropriate proceedure, that is, a 
suit for contribution. Where therefore such a 
remedy is not open the rule does not apply. For 
instance, when a decree directed that Rs. 90 be 
recovered against N and Rs. 30 against A, and A 
took a transfer of the decree against N, it was held 
that though the direction against A and the separate 
direction against N were contained in the same 
piece of paper they were decrees for separate sums 
of money and might equally well have been passed 
in separate suits and the decree so far as it related 
to Rs. 90 was not a decree against several persons 
but against one person and the transfer was outside 
the rule. A surety for payment of the decree- 
amount is not a judgment-debtor and an assignment 
to him is not within this rule.? 

There is nothing illegal or immoral if a judg¬ 
ment-debtor procures an assignment of the decree 
in his agent’s name and gets the decree executed 
against his co-judgment-debtors, and if the agent 
proves false to him he may recover by suit the 
amount realised by the agent. 4 

To invoke this rule, the decree must be for the 
payment,of money against two or more pers ons. This 

1. See also Laldhari v. Manager, Court of Ward* 

Estate, (1911) 14 A.L.J. 689 (642)=12 1.C70 

Annabattai, (1916) 28 I.O. 906. ’ Venkatar V. 

2. Ananta Vinayak v. Nagappa, (1908) 32 Bom 195 . 

3. Ramaswam iengar v. Rang a Rao, 6 Mys. O. c‘. R 77 

. Palantyappa v. CJu)ckalingam, (1921) 44 Mad 834 - Armun 
v. Yogamba Bai, (1912) 13 M.L.T. 227=17 1.0 323 ’ 9 

68 
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means a personal decree for the payment of money by 
two or more defendants jointly. In a mortgage-decree 
which formally calls upon the judgment-debtor 
for payment of the amount due and upon failure 
to make the payment, the only relief granted is 
the sale of the mortgaged properties the decree is 
in its essence a decree for sale and cannot be 
deemed to be a decree for payment of money and 
therefore any assignment of the mortgage-decree to 
one of the judgment-debtors does not extinguish 
the mortgage. 1 In Panechand v. Sundrabai? C ob¬ 
tained a decree against P as the legal representative 
of A and against S as the legal representative of L 
directing inter alia that C should receive Rs. 22,748 
and costs from the property of A and L and that it 
would be decided during the execution-proceedings as 
to how far the legal representatives were personally 
liable. The plaintiff died and his interest devolved 
upon P as his heir and his application to execute 
the decree was rejected by the lower Court as a decree 
for money against him and S jointly and severally. 
The High Court of Bombay said “no doubt by reason 
of the direction in the decree that the question of 
personal liability of the appellant and respondent 
shall be determined in execution-proceedings there 
may be hereafter, when that liability has been 
determined, a decree for money against them. But 
at present it is a mere contingency, which cannot 
make the decree as it exists a decree for money 
against the appellant and the respondent. Cl. (b) of 
the proviso to section 232 does not extend to a 
decree which may become a decree for money 
against several persons on determination by the 

1. Laldhari v. Manager, Court of Wards, (lull) 16 O. W. N. 
332=12 I. C. 69 ; Lalla Begum v. Holloway, (1884) 11 Cal. 393. 

2. (1907) 31 Bom. 308. 
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Court.” But in Sadagopa v. Sellammal, 1 the learned 
Judges of the Madras High Court considered this 
observation, that “a decree for money against several 
persons means a personal decree for the payment 

of money by two or more defendants jointly,” pu t an 

unduly narrow interpretation on the provision and 
said, “ The spirit of the rule is that one judgment- 
debtor should not by acquiring the interest of a 
decree-holder be allowed to put himself into a posi¬ 
tion in which he can force the other judgment- 
debtors to pay the whole of the decree amount, 

when his proper remedy is a suit for contribution 

and for this purpose it does not seem to signify 

whether the assignee decree-holder is one against 

whom a personal money decree has been passed or 

one who has been directed to pay the decree amount 

out of the sale proceeds of the property in his 
hands. ” 


The Civil Procedure Code has thus provided for 
the case of decrees for payment of money against 
more than one judgment-debtor. ' The object of the 
provision was no more than to prescribe that the 
recourse of the judgment-debtor who solely satisfied 
the decree was by a suit for contribution and not by 
execution of the decree against the co-judgment- 
debtors. In the absence of this express restriction 
the decree would be. under the general law of 

forTe h eX ] t,ngDish ; d / r0 tant0 - and b « executable 
foi the balance. The general rule will apply in 

cases of decrees therefore other than for payment 

of money. Where one of several joint decree- 

holders applied for execution in respect of his 

share _^y “d the joint judgment-debtors 

1 - (1922) 43 M.L.J. 761. --- 

2. See Ponnwami y. Lakshmana, 86 Mad. 659 
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under the dacree had inherited the right therein 
of one of the joint decree-holders the application 
was contrary to law, that so much of the judg¬ 
ment-debt as bad devolved upon such persons 
had been extinguished and that application should 
have been made for execution of the entire un¬ 
extinguished portion of the decree. 1 Where A 
and B obtain a decree for possession of a house or 
other immoveable property against C and C purcha¬ 
ses or inherits the right and interest of A in such 
property the decree does not become incapable of 
execution but is only extinguished pro tanto, though 
the remaining decree-holder B can of course exe¬ 
cute the decree in respect of his own share. 2 In 
Sarju Kumar v. Thakur Prasad , 3 after a final 
decree for sale was passed on a mortgage, a part 
of the mortgaged property was purchased by 
another in execution of a simple money-decree 
against the mortgagor. Where after this purchase 
the same person took an assignment of the mort¬ 
gage-decree and proceeded to realise the whole 
decretal amount by sale of the residue of the mort¬ 
gaged property in the hands of the mortgagor, it 
was held that in consequence of the vesting of the 
mortgagee’s right in a person who had acquired a 
part of the equity of redemption the decree was 
extinguished pro tanto and could be executed only for 
the balance of the amount against the residue of 
the mortgaged property. 

1. Banarsi v. Mahara Kuar, (1883) 5 All. 97 ; Brojeswari v. 
Tripoora Soonderee, (1878) 3 C.L.R. 513; Budhun v. Hafezah, 
(1879) 4 C.L.R. 7G. 

2. Kudhai v. Sheo Dayal, (1888) 10 All. 570; Wise v. Abdool 
Ali, ( 1867) 7 W.R. 136. See also Pogose v. Fukurooddeen, (1876) 
25 W.R. 343 ; Sirtaz Kuar v. Narendra, (1894) A.W.N. 15. 

3. (1920) 42 AU. 544. 
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A transferee of a decree is a representative qua Appeal, 
the decree of the party to the suit under whom he 
immediately or by mesne assignment in writing or 
by operation of law has derived title to the decree 
in the suit. All questions therefore between 
such transferee and the judgment-debtor in relation 
to the payment, discharge or satisfaction of the 
decree fall under section 47 C. P. Code and orders 
determining those questions are appealable. 1 A 
Court upon the application of such a transferee for 
execution of a decree may wrongly decide that he is 
not a transferee entitled to execute the decree or that 
although he is such a transferee he is not a repre¬ 
sentative of a party to the suit or that by reason of 
limitation he is not entitled to obtain execution of 
the decree and if the Court has so decided, it has 
determined a question or questions mentioned or 
referred to in Section 47 and an appeal lies against 
all orders passed recognising the transferee of a 
decree or dismissing his application. 2 The question 
whether a transferee of a decree is entitled to exe¬ 
cute it 3 or whether the notice issued under Order 


1. See page 182 supra. 

2. Subbuthayammal v. Chidambaram, (1902) 25 Mad 383 • 
Oulzari La 1 v. Dayaram , (1881) 3 All. 46; Badri Narainv.Jai 

T , AU ' 4S3: PeSOhe V ' Aulad Fatima < (1891) 
A W.K. 87; Tam. S J,arv.Thakur, (1903) 25 AU. 443; Bommana- 

V tx Vccrappa v. Chmtakunta Srinivasa, (1902) 26 Mad 264- 

Hrxday Kant v. Behari Lai, (1906) 11 0. W. N. 239 ; Deoji v 

4 4C - PL - R - 132 ! Bella Brahmudu v. Rx!dda- 

rojw (19 16 ) 98 I. O. 71 (dismissal for default). For a contrary 
view before Act Vll of 1888, see Sobha v. Mirxa. (1878) 3 Cal. 371 • 
Megh Narayan v. Radha Prasad, (1870) 4 B. L. E. A. 0. 200;’ 
SanAauva v. Srsmvasa, (1889) 12 Mad. 511. See Sadagopaolxariar 
v. Ranganadachariar, (1909) 6 M. L. T. 273=3 I. C. 938. 

_ _ 8 ' J enliatarai nam v. Annabattula, (1915J 2 L. W 149 = 26 
I.C. 944 ; Muthiah v. Oovinddoss, ( 1921 ) 44 Mad 919 F R • 
Kashi v. Union Bank of India, (1919) 4 AU. 432. ' 9 P ’ B * ’ 
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21, rule 16 is irregular or illegal 1 falls within Sec¬ 
tion 47 and is appealable. Likewise the question 
of the genuineness of the purchase of a decree 
arising between the purchaser who applied for exe¬ 
cution on the substitution of his name as decree- 
holder and a judgment-creditor of the decree-holder 
who, having attached the decree, opposes the appli¬ 
cation is within the purview of Section 47, though 
the judgment-debtor does not take any part in the 
dispute. 2 

All disputes relating the regularity of the pur¬ 
chase by the judgment-debtors of the rights of some 
of the decree-holders in the property to which the 
decree relates and the extent of the share acquired 
under the purchase are questions falling under S. 47 
and must be determined by order of the Court exe¬ 
cuting the decree. 

It seems difficult to say whether the assignee of 
a decree can maintain a suit for a declaration of the 
validity of his assignment. In Ram Baksh v. Panna 
Lai 3 the application by the transferee for leave to 
execute the decree was rejected and he instituted a 
regular suit to declare that his assignment was valid, 
that he had a right to execute the decree and that 
the rejection, of his application under section 232 
was improper and the Allahabad High Court allow¬ 
ed the suit, because it was said that an order under 
section 232 was not appealable and the only remedy 
was a suit. By the amending Act VII of 1888 the 
Court executing the decree was empowered itself to 

1. Oul Muhammad v. Bandu , (1920) 56 I. 0. 461. 

2. Mohini Mohan v. Surandar Chandcr , (1916) 20 C. W. N. 
679=32 I. C. 544 (the fact that an application was made under 
Or. 21 rule 16 does not prevent the application of S. 47). 

3. (1886) 7 All. 457 ; lmdad Eusain v. Lalta Prasad , (1896) 
A.W.N. 201. 
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determine who was the representative of a party for 
the purpose of section 244 and an order allowing or 
disallowing the application of an assignee of a decree 
under section 232 became appealable. So, in Badri 
Narain v. Jai Kisken Das 1 it was said that by the 
mere fact of assignment, the assignee of a decree 
became a representative, qua the decree, of the as¬ 
signor and irrespective of the recognition of the 
assignment by the Court executing the decree, an 
order made for or against him fell under section 
244. In consequence of this change in the law, the 
Court held that the assignee of a decree was pre¬ 
cluded, on the refusal of the Court to allow him to 
execute the decree under section 232, from insti¬ 
tuting a suit for a declaration that as the assignee of 

be decree he was entitled to take out execution of 
the same. 2 


In Madras, a regular suit to cancel an order 
refusing execution and to declare the right of the 
assignee to execute the decree was held not barred 
by section 244* and in Bommanapati Veerappa v. 
Chentakunta Srinivasa* the learned judges said that 
he amendment of section 244 made by Act VII of 
1888 was meant only to settle the conflict of deci¬ 
sions as to whether an appeal would lie against an 
order made und er section 232 B y that amendment 

1 - (1894) 36 All. 184. -- 

» ao S 06? 2 r a ai/ 19 ^ 61; 

s 

Seshamma v. Vcnkalachar, 18 Mys. 0. 0 R 2 04 * & 1 

iab to Iff » 4 Ma t 478 - 

78; Habib-Allah v. FalUh Bibi, (1890) ’P^R 75 ^% (18%) P * R - 
4. (1912) 26 Mad. 264. ‘ Bl 
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“an appeal lies as against a decree even in a case 
in which the question is not between the parties to 
the suit or their representatives but only between 
the decree-holder and a person claiming as his 
assignee. The judgment-debtor, as a person inte¬ 
rested in the question as to the factum and validity 
of the assignment, is a proper party at any rate 
under section 232 to a suit in which such declaration 
is sought for. The Court passing such a decree 
should simply decide as to the factum or validity of 
the assignment and should not declare that the 
assignee is entitled to execute the decree that being 
under section 232, a matter within the province and 
discretion of the Court which has to execute the 
decree.” 

The view then taken was not however noticed 
in Annabhattula Venkataratnam v. Annabhattula 
Naidu. 1 There the suit was brought to set aside 
certain orders in execution-proceedings holding that 
the transfer by the decree-holder, the 4th defendant, 
of his decree in favour of the 1st defendant, was not 
made for the benefit of the plaintiffs and for a 
declaration that such transfer was made for consi¬ 
deration paid by the plaintiffs and for their benefit. 
Sankaran Nair J. said “ a separate suit to determine 
the question for the purpose of execution will not 
lie. See section 47 clause 3, Civil Procedure Code. 
It is not here brought for any other purpose ” and 
Spencer J. said “Here there is a final decree which 
binds the parties and the plaintiffs cannot be allowed 
to agitate the matter again by suit.” 

So in Calcutta, it was held that the order of 

1. (1915) 28 I. O. 90G [following Amanatullah v. Sardlia 
Prasad, (1906) 28 All. 603] ; Kunhammad v. Ahmad, (1906) 16 
M.L.J. 27. 
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a Court determining the right of an assignee to exe¬ 
cute the decree was a determination of a matter 
falling under Section 47. 1 

Where the assignment is invalid or when the 

Court refuses permission to the transferee to execute 

the decree or when execution is made impossible by 

reason of an attachment of the decree, a suit lies 

for refund of the money paid for the assignment. 2 

Before the passing of the amending Act VII of 

1888, doubts were entertained 8 as to the duty of 

the Court to determine or to have it determined 

whether a person applying for the execution of a 

decree or a person against whom execution of a 

decree was sought was a representative of a party 

to the suit, but after the amendment of section 244 

by section 26 of that Act, it is clear that when a 

question arises as to who is the representative of a 

party for the purpose of section 244, (see now 

section 47), the Court has only two courses open to 

!t, one being to stay the execution of the decree 

until that question has been determined by a separate 

suit and the other being itself to determine that 

question by an order under section 244, which order 
would be appe alable.* 

** <3**9 ad as v. Yakub Alt, (1900) '27 Cal • nZ -^- 

JSSiftST 26Cal ' a50: 

v. Muppil Nayar, (1891) 14 Mad. 478. Mad 2G4 ’ Ravian 

affirmed, (1876) 2 Cal. S27 p!c .T^m^sh^P 20 ^' R 3 ° 5 ’ 

7 All. 457; Ealodhar v. BarogoliJaSte t n '’ Lat - (,884 > 
v. Srinivasa, (1889) 12 Mad 6U ■ Raman l 105 5 Sambasiva 

11 Mad. 478, * am0n Vl ***** Nayar, (1890) 

4 . Badri Narain v. Jai Eishen (18941 ir ah ., d „ 

O'",*. Lai v. Daya Ba m . ,1887, 9 All. 40 add pages 
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Transfer is 
subject to 
equities. 


“ Every transferee of a decree shall hold the 
same subject to the equities (if any) which the judg¬ 
ment-debtor might have enforced against the original 
decree-holder.” 1 

The transferee will hold subject to the rights 
of the judgment-debtor to set off a cross-decree in 
existence at the date of his purchase and in the same 
Court. 2 3 

Where a person obtained a decree against two 
persons and assigned it to another after partial 
satisfaction of the same and where those two judg¬ 
ment-debtors had prior to the assignment sued the 
above decree-holder and his assignee and ultimately 
obtained a' decree against both of them, it was held 
that the latter decree could be set off against the un¬ 
executed portion of the former decree which had been 
assigned. 9 Whereon the same day and by the same 
Court cross-decrees were passed in different suits, but 
a few days prior to the decree, the decree-holder for 
the smaller amount had assigned his decree and when 
later on the transferree applied for recognition it 
was said that the transfer operated against the cross¬ 
decree-holder only subsequent to the date of notice 
to him and therefore at the date of the completion of 
the transfer by notice as against the cross-decree- 
holder, the decree transferred was subject to equity 
and the transfer was subject to such equity. 4 When 
M got a decree against Iv and transfered it to C and 

1. C.P.O, S. 49 (=01d Code, S. 233). 

2. Kaxm Ali v. Lakhi Kant, (1868) 1 B.L.R. 23 F.B.; Nundo 
Kant Cooinar v. Koonjo Krishore, (1866) 6 W.R. Mie. 73 ; 
Doorga Churn y. Debnath, (1872) 18 W.R 442; Oopendro Mohan v. 
Poorno Chunder, (1673) 19 W.R. 85 ; Ram Chunder v. Mohendro 
Nath, (1874) 21 W.R. 141. Seo pages 41 et seq, supra. 

3. Kristo Ratnani v. Kcdar Nath, (1819) 16 Cal. 619, 

4. S»m»« Paixdaram v. Santhoji , (1902) 26 Mad. 428. 
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K had a decree against C and sold it to N, C can 
have K’s decree set off and an objection that he is a 
bona fide purchaser cannot be maintained. 1 

Where the assignment is fraudulent the right 
of set-off remains unaffected. 2 

A decree does not cease to be transferable by 
reason of an appeal being preferred against it. In 
one case subsequent to an assignment of a decree 
for money in favour of the appellant, an appeal was 
presented against it, but the transferee did not get 
his name brought on record, and the appellate Court 
confirmed the decree. Before the assignee was 
brought on record, the respondent who held a 
decree for a much larger sum against the original 
decree-holder applied for a set off of his decree 
against the other and an order was passed to that 
effect. After the appeal was disposed of, the appel¬ 
lant applied for execution of the decree and it was 
held that the appellant was an assignee of the decree 
within the meaning of section 246 of the C. P. Code, 
1882 and that as the appellant was clearly a trans¬ 
feree of the decree in existence when the transfer took 
place he did not cease to be transferee by reason of 
the presentation of the appeal and that as he suffered 
the original decree-holder’s name to continue on 
record and proceedings taken accordingly, he was 
bound by the order passed in consequence. 3 

Under the Transfer of Property Act, section 
90, a mortgagee who had obtained a decree for 
the payment of money in satisfaction of a claim 
arising under the mortgage or n ot was not 

12 1.0. Mb dhar LaX V ’ Mulla Mahamed > (WI1) 4 Bar. L.T. 2fi4=* 
2. Talub v. Walker , (IS67) 7 W.R. 470. 

8. Ramdkrishna v. Narayana , (1897) 7 M.L.J. 227, 
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entitled to bring the mortgaged property to sale 
otherwise than by instituting a suit for sale in en¬ 
forcement of the mortgage. This section was re¬ 
pealed by the G. P. Code, 1908 and replaced by 
Order 34, rule 14. The change effected is that 
the disability is limited now to claims arising under 
the mortgage only. But as to the position of a 
transferee of the money-decree, there is a difference 
of opinion. The Allahabad High Court held that 
there was no difference between the position of a 
third person obtaining a simple money-decree 
against the mortgagor and that of an assignment 
of a money-decree obtained by the mortgagee, but 
not in his capacity as mortgagee. Where therefore 
a usufructuary mortgagee obtained against the mort¬ 
gagor a simple money-decree independent of the 
mortgage and transferred the decree, it was held 
that there was nothing to prevent the assignee 
from bringing to sale in execution of this decree the 
property mortgaged to the transferor, 1 on the 
ground that the transferee acquired no rights in 
respect of that mortgage and by seeking a sale of 
the equity of redemption he did not transgress the 
provisions of section 99. But a contrary view was 
taken in Madras and Bombay. Chandravarkar 
J. said “A mortgagee is prohibited by law from 
bringing the mortgaged property to sale in execu¬ 
tion of his money-decree against his mortgagor 
and “ whatever is prohibited by law to be done 
directly ca.nnot legally be effected by an indirect 
and circuitous contrivance ” 2 and that it was merely 
“a device for carrying into effect that which the 

1. Bank Bal v. ilanni Lai, (1905) 27 All. 450 [explaining 
Chundra Nath v. Burroda Shoondury, (1896) 22 Cal. 813]. 

2. Clihagan v. Lakshman, (1907) 31 Bom. 462 (464.) 
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legislature had said shall not be done.” 1 So it was 

said by the Madras High Court. “By virtue of section 

99 of the Transfer of Property Act the original 

decree-holder could only execute the decree subject 

to the condition of not bringing the mortgaged 

property to sale otherwise than by instituting a suit 

under section 67, Transfer of Property Act. In our 

opinion the transferee-decree-holder took the decree 

subject to this condition and the fact that it is not 

open to him to institute a suit under section 67, as 

he is not the mortgagee, does not relieve him from 

the condition of not bringing it to sale other¬ 
wise.” 2 

The provisions of the C.P. Code, 1908, relating Abatement , 
to abatement of suits on the death of a party or the pcoceedingB ' 
insolvency of the plaintiff do not apply to proceed¬ 
ings in execution. 3 But it is provided 4 that 

(1) In other cases of an assignment, creation 
or devolution of any interest during the pendency 
of a suit, the suit may, by leave of Court, be conti¬ 
nued by or against the person to or upon whom such 
interest has come or devolved. 


(2) The attachment of a decree pending an 
appeal therefrom shall be deemed to be an interest 
entitling the person who procured such attachment 
to the benefit of sub-rule.” 5 


In Midnapore Zamindari Co. v. Naresh Narain 
Roy, it was observed that the expre ss exclusion of 

&° J ’ in B °° th v ‘ Bank ° JEngland ’ (1840)7 0I - 

2. Jivarathnam v. Srinivasa, (1007) 81 Mad. 38 
8. C.P.O., O. 22, r. 12. 

4. Ibid. r. 10 (=01d Code, S. 372)* 

?'overrules the contrary view under the old Code Sen 
Chaxl Bchart v. Rahmaldas, (1898) 20 All. 88. * 806 

6. (1912) 35 Cal. 220 (where mesne profits were assignod). 
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rules 3, 4 and 8 of that Order in rule 12, from 
applicability in execution indicated that this rule 
was applicable to proceedings in execution. But in 
Muthiah v. Govinddoss, 1 the Full Bench of the 
Madras High Court considered it obiter and said 
that the word “ pendency of a suit ” meant the 
interval between the filing of the plaint and the 
passing of the final decree and did not embrace pro¬ 
ceeding in execution. 

Under this rule persons, who have subsequent 
to the institution of a suit for pre-emption obtained 
decrees for pre-emption against the same vendee 
and against the same property can apply. 2 Where 
after a decree for money against it, a company has 
assigned all its properties with liabilities, the assignee 
cannot be proceeded against in execution, as no 
property has been assigned to him. 3 

1. (1921) 44 Mad. 912 F.B. See also Manmotha Nath v. 
Bakhal Chandra , (1909) 14 C.W.N. 752 = 3 I.C. 324; Subbu PiUai v. 
Iiangasami , (1912) M.W.N. 306; Sitaramaswami v. Lakshmi 
Naraswiha , (1918)41 Mad. 510. See also Muhammad Nasirullah 
v. Jarad Bibi y (1915) 37 All. 226 (where the applicability was doubted.) 

2. Lakharam v. Jhindu 9 (1887) P.R. 29. 

3. Barishohandra v. CJiatulpore Co., (1903) 30 Cal. 961. 
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CHAPTER XII 


Respondents in Execution 

Judgment-debtor — Infants— Aliens—Convicts—Straugers—Public 
Servants—Government—Foreign Status—Monarcbs and retinue— 

Regents—Envoys—Partners and Partnerships—Limited and Un¬ 
limited Companies—Legal representatives—Who are—Who are not 
—Decree against dead persons—Decree against legal representatives 
—Decree against father or manager of a joint Hindu family— 

Liability of sons under Hindu law—Liability of other co parceners 
under Hindu law—In the case of money decrees—In the case of 
mortgage decrees—Decree against a Hindu woman—Liability of 
reversioner—Deoree against holders of impartible estates—Nature 

of suocession—Difference of views—Liability of successors—The 

Madras Impartible Estates Act—Execution against legal repre¬ 
sentatives—Legal representatives’ legal representatives—Manner 
of application—Place of application—Account for assets—What 
are assets—Saviugs and self-aoquired properties—Proof of assets 
—Burden of proof. 

The person against whom the decree is passed, Judgment- 
that is the judgment-debtor, is liable to answer the debtor * 

decree to the extent to which it is directed against 
him. 


“ Judgment-debtor ” means any person against 
whom a decree has been passed or an order cap¬ 
able of execution has been made. 1 This definition 
does not include the assignee of a judgment-debtor. 
But it will include any person added as defendant 
in the suit, though the addition was only formal and 
though no active relief was claimed against him 
For instance, when in a-suit on a mortgage, the 
plaintiff impleads a creditor who attached the pro¬ 
perty mortgaged or a person who purchased tile 
mortgaged property subsequent to the mortgage, the 
decree only binds the attaching creditor or the 
subsequent purchase r so as to declare the prior 

j. o. P. 0.. S. 2 (10;. 
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Infants, 


Aliens. 


Convicts. 


charge in favour of the plaintiff, but does not com¬ 
pel him to discharge the debt. Such persons will 
be persons “against whom a decree has been passed” 
though not persons “against whom an order capable 
of execution has been made ” and will come under 
the category of judgment-debtors. But a defendant, 
against whom the suit has been dismissed, as when a 
person who claims under a paramount title is added 
as a party in a suit on a mortgage, he will not be a 
judgment-debtor. 1 

Infancy or other disability is no cause for the 
temporary cessation of operations in execution of 
decrees against properties in which the person so 
affected is interested and limitation does not cease 
to run on account of spch disability on the part of a 
judgment-debtor or other person who may be liable 
under a decree. 2 

The Code of Civil Procedure allows suits to 
be instituted by aliens, friends as well as enemies 8 
and it follows therefore that their properties are 
liable in execution of decrees passed against them. 

In England when a person has been sentenced 
to death or to penal servitude under a charge of 
treason or felony, all judgments or orders against 
him for the payment of money may be executed 
against his property in the ordinary way, whether 
such property is in the hands of an administrator 
or interim curator appointed under the Forfeiture 
Act, 4 1870 or in the hands of any person who has 
taken upon himself the possession and management 

1. S ee for the effect of this distinction page 530 supra. 

2. Wood on Limitations, 1st Ed. 496. See also Sham Charan 
V. Chcnvdhury Dehya, (1894) 21 Cal. 872. 

3. S. 83 (=01d Code S. 430). See page £03 supra. 

4. 33 & 34 Vic. c. 23, S. 27, 



RESPONDENTS IN EXECUTION 553 


thereof without legal authority. 1 In India except in 
cases where on the conviction of a criminal for cer¬ 
tain offences, a forfeiture of his property is directed, 2 
his property remains liable for seizure in execution 
of decrees against him and attachments and liens 
acquired over such property before the date of for¬ 
feiture will not be affected by the order of forfeiture. 


A person who is neither a party to the decree Strangers, 
nor a representative of the judgment-debtor cannot 
be made liable under his decree on the ground that 
the judgment-debtor was benamidar for him. 8 
Where a decree is passed by the appellate Court 
against persons who were not parties to the 
appeal the decree cannot be executed against them/ 


“In a suit instituted against a public officer in 
respect of any act purporting to be done by him in 
his official capacity— 


(а) the defendant shall not be liable to arrest 

nor his property to attachment other¬ 
wise than in execution of a decree, and, 

(б) where the Court is satisfied that the de¬ 

fendant cannot absent himself from his 
duty without detriment to the public 
service, it shall exempt him from ap¬ 
pearing in person.” 5 

"(1) Where the decree is against the Secretary 
of State for India in Council or against a public 


1. Seo also R.S.C., Or. 42, r. 23.~ “ 

inn 2 ' Soo Indian Penal Code (Act XLV of I860), ss 61 62 19 

127> 16 °- F ° rfeiture haB now 


I.O. I'l 4 Ja<lUnath V * Sriinali Prcmmoni, (1010) Id C.W.N. 774= 

27 J.^O. Q04^ ,Oan * Ghowdhvry t (1016) 13 A.L. J. i86 

6. O.P.O., S. 81 (=01d Code, Ss. 427-8 ) 

70 7 
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Government. 
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Foreign 

states. 


officer in respect of any such act as aforesaid, a time 
shall be specified in the decree within which it shall 
be satisfied ; and, if the decree is not satisfied with¬ 
in the time so specified, the Court shall report the 
case for the orders of the Local Government. 

(2) Execution stall not be issued on any such 
decree unless it remains unsatisfied for the period of 
three months computed from the date of such 
report.” 1 

“(1) A foreign State may sue in any Court of 
British India : 

Provided, also, that the object of the suit is to 
enforce a private right vested in the head of such 
State or in any officer of such State in his public 
capacity. 

(2) Every Court shall take judicial notice of the 
fact that a foreign State has or has not been recog¬ 
nized by His Majesty or by the Governor-General 
in Council.” 2 

" (1) Persons specially appointed by order of 
the Government at the request of any Sovereign 
Prince or Ruling Chief, whether in subordinate 
alliance with the British Government or otherwise, 
and whether residing within or without British 
India, or at the request of any person competent, 
in the opinion of the Government, to act on behalf 
of such Prince or Chief, to prosecute or defend any 
suit on his behalf, shall be deemed to be the recog¬ 
nized agents by whom appearances, acts and ap¬ 
plications under this Code may be made or done 
on behalf of such Prince or Chief. 

(2) An appointment under this section may be 

1. C.P.C., S. 82 (=01d Code, S. 429). 

2. C.P.C., S. 83 ( = 01d Code, S. 431). 
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made for the purpose of a specified suit or of several 
specified suits, or for the purpose of all such suits as 
it may from time to time be necessary to prosecute 
or defend on behalf of the Prince, or Chief. 

(3) A person appointed under this section may 
authorize or appoint persons to make appearances 
and applications and do acts in any such suit or 
suits as if he were himself a party thereto.” 1 

“(1) Any such Prince or Chief, and any ambas¬ 
sador or envoy of a foreign State, may, with the 
consent of the Governor-General in Council, certi¬ 
fied by the signature of a Secretary to the Govern¬ 
ment of India, but not without such consent, be 
sued in any competent Court. 

(2) Such consent may be given with respect to 
a specified suit or to several specified suits, or with 
respect to all suits of any specified class or classes, 
and may specify, in the case of any suit or class of 
suits, the Court in which the Prince, Chief, ambas¬ 
sador or envoy may be sued; but it shall not be 
given unless it appears to the Government that the 
Prince, Chief, ambassador or envoy— 

(а) has instituted a suit in the Court against 

the person desiring to sue him, or 

(б) by himself or another trades within the 

local limits of the jurisdiction of the 
Court, or 

(c) is in possession of immoveable property 
situate within those limits and is to be 
sued with reference to such property or 
for money charged thereon. 

(3) No such Prince, Chief, ambassador or envoy 
shall be arrested under this Code, and, except with 

l. 0. P. 0 , S. 85 ( = OId Code, 8. 432). 


Monarchs 
ani retinue. 
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the consent of the Governor-General in Council 
certified as aforesaid, no decree shall be executed 
against the property of any such Prince, Chief, 
ambassador or envoy. 

(4) The Governor-General in Council may, by 
notification in the Gazette of India, authorize a 
Local Government and any Secretary to that 
Government to exercise, with respect to any Prince, 
Chief, ambassador or envoy named in the notifica¬ 
tion, the functions assigned by the foregoing sub¬ 
sections to the Governor-General in Council and a 
Secretary to the Government of India, respectively. 

(5) A person may, as a tenant of immoveable 
property, sue without such consent as is mentioned 
in this section, a Prince, Chief, ambassador or en¬ 
voy from whom he holds or claims to hold the 

property.” 1 

«« A Sovereign Prince or Puling Chief may sue, 
and shall be sued, in the name of bis State. 

Provided that in giving the consent referred to 
in the foregoing section the Governor-General in 
Council or the Local Government, as the case may 
be may direct that any such Prince or Chief shall 
be sued in the name of an agent or in any other 

• »o 

name* 

“ Mon arch 3 must be granted so-called exterri¬ 
toriality conformably with the principle,” Far m 
pare,,, non habel imperium, according to which 
one Sovereign cannot have any power over another 
Sovereign. He must, therefore, m every point bo 
exempt from taxation, rating, and every fiscal regu¬ 
lation, and likewise from civil jurisdiction, except 


1 Ibid. S. SG. (=013 Code, S. 433.) 
2. Ibid. S. S7. ( = 013 Code, S. 434.) 
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when he himself is the plaintiff. The house where 
he has taken his residence must enjoy the same 
exterritoriality as the official residence of an am¬ 
bassador ; no policeman or other official must be 
allowed to enter it without his permission. * * 

If a foreign Sovereign has property in a foreign 
country, such property is under the latter’s jurisdic¬ 
tion. But as soon as such Sovereign takes his re¬ 
sidence on the property, it must become exterritorial 
for the time being. Further, a Sovereign staying 
in a foreign country must be allowed to perform all 
his own governmental acts and functions, except 
when his country is at war with a third State and 
the State in which he is staying remains neutral. 
And, lastly, a Sovereign must be allowed, within 
the same limits as at home, to exercise civil jurisdic¬ 
tion over the members of his retinue. The wife of 
a Sovereign must likewise be granted exterritoriality, 
but not other members of a Sovereign’s family. 

“ The position of the individuals who accom¬ 
pany a monarch during his stay abroad is a matter 
of dispute. Some publicists maintain that the home 
State can claim the privilege of exterritoriality as 
well for the members of his suite as for the Sove¬ 
reign himself, but others deny this. 1 I believe that 
the opinion of the former is correct, since I cannot 
see any reason why a Sovereign abroad should as 
regards the members of his suite be in an inferior 
position to a diplomatic envoy. 

“ All privileges mentioned must be granted to 
a monarch only as long as he is really the head of 
a State. As soon as he is deposed or has abdicated, 
he is no longer a Sovereign.. Therefore in 1870 and 
1872 the French C ourts permitted, because she was 

1. See Blontcchli, § 154 ; Hall, § 49 find Martens, I. § 83. 
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Envoys. 


deposed, a civil action against Queen Isabella of 
Spain, then living in Paris, for money due to the 
plaintiffs. Nothing, of course, prevents the Munici¬ 
pal Law of a State from granting the same privi¬ 
leges to a foreign deposed or abdicated monarch as 
to a foreign Sovereign, but tbe Law of Nations 
does not exact any such courtesy. 

All privileges due to a monarch are also due 
to a Regent, at home or abroad, whilst he governs 
on behalf of an infant or of a King who is through 
illness incapable of exercising his powers. And it 
matters not whether such Regent is a member of 
the King’s family and a Prince of royal blood or 
not.” 1 

“ The second privilege of envoys in reference 
to their exterritoriality is their exemption from 
criminal and civil jurisdiction. As their exemption 
from criminal jurisdiction is also a consequence of 
their inviolability, it has already been discussed, and 
we have here to deal with their exemption from 
civil jurisdiction only. No civil action of any kind 
can be brought against them in the Civil Courts of 
the receiving States as regards debts and the like. 
They cannot be arrested for debts, nor can their 
furniture, their carriages, their horses, and the like, 
be seized for debts. They cannot be prevented from 
leaving the country for not having paid their debts, 
nor can their passports be refused to them on the 
same account. Thus, when in 1772 the French 
Government refused the passports to Baron de 
Wrech, the envoy of the Landgrave of Hesse-Cassel 
at Paris, for not having paid his debts, all the other 
envoys in Paris complained of this act of the French 

1. L. Openheim’s International Law, I. 408-11. 
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Government as a violation of International Law. 
But tbe rule that an envoy is exempt from the civil 
jurisdiction has certain exceptions. If an envoy 
enters an appearance to an action against himself, 
further, if he himself brings an action under the 
jurisdiction of the receiving State, the courts of the 
latter have civil jurisdiction in such cases over the 
envoy. And the same is valid as regards real pro¬ 
perty held within the boundaries of the receiving 
State by an envoy, not in his official character, but 
as a private individual, and as regards mercantile 
ventures he might engage in on the territory of the 
receiving State .” 1 


The liability of partners is joint 3 and where a 
judgment is against persons jointly, execution may 
issue against their joint property or may be levied 
upon the property of any one or more of them. 8 


Under O. 21, r. 50 C. P. Code, 

“ Where a decree has been passed against a 
firm, execution may be granted— 

(a) against any property of the partnership ; 

(b) against any pereon who has appeared in 

his own name under rule 6 or rule 7 of 
Order XXX or who has admitted on the 
pleadings that he is, or who has been 
adjudged to be, a partner ; 

(c) against any person who has been indivi¬ 
dually served as a partner with a sum¬ 
mons and has failed to appear: Provided 
that nothing in this sub-rule shall be 


1. 


*1. 445-6 ; Westlake, i <>67 




Partners and 
partnerships. 
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deemed to limit or otherwise affect the 
provisions of section 247 of the Indian 
Contract Act, 1872. 

(2) Where the decree-holder claims to be enti¬ 
tled to cause the decree to be executed against any 
person other than such a person as is referred to in 
sub-rule (1), clauses (b) and (c), as being a partner in 
the firm, he may apply to the Court which passed 
the decree for leave, and where the liability is not 
disputed, such Court may grant such leave or where 
such liability is disputed, may order that the liability 
of such person be tried and determined in any 
manner in which any issue in a suit may be tried 
and determined. 

(3) Where the liability of any person has been 
tried and determined under sub-rule (2), the order 
made thereon shall have the same force and be sub¬ 
ject to the same conditions as to appeal or otherwise 
as if it were a decree. 

(4) Save as against any property of the partner¬ 
ship, a decree against a firm shall not release, render 
liable or otherwise affect any partner therein unless 
he has been served with a summons to appear and 
answer.'’ 1 

Execution may issue against any property of the 
partnership even though one of the partners is dead 2 
or is an infant. 3 Retirement of a partner is no bar 
to the execution against the partnership. 4 Of per- 

1. Same.as R.S.C., 0. 48 A., r. 8. Sahcli Thambi v. Hamid 
Marakayar, (1911) 36 Mad. 411. See also Pokardas Jashiomal v. 
Pcrbes Cambell Co., Ld., (1913) 6 S.L.R. 127=19 I.C. 363. 

2. C.P.C., 0. 21, r. 60 (same as R.S.O. O. 48 A, rule 8.) 

3. Ellis v. Wculeson, (1899) 1 Q.B.714 C.A. See Indian Contract 

Act (IX of 1872), 8. 247. 

4. Re Frank mil, (1921) 2 K.B, 831. 
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sons who have been individually served in the suit, 
if a partner is an infant no execution can issue 
against his private property 1 and if a married woruaD, 
it is limited to her personal estate 2 The mere fact 
of a married woman being a party in a firm is proof 
that she has a separate estate. 8 


Execution under this rule can only be issued 
upon a judgment against the firm in the firm's name. 
The property of the firm can be proceeded against 
and no leave is necessary for its attachment. 4 When a 
partner appeared in the suit, admitted his position 
or wa3 adjudged a partner, or when he has been 
individually served and failed to appear his private 
property is also liable. Where in a suit against a 
firm the plaint did not disclose the names of the 
partners, but an application was made by the plain¬ 
tiffs that the summons should be served on B, a 
partner, and when on his refusal to accept service of 
summons at the place of business on behalf of the 
hrm, substituted service was ordered and a decree 
was passed, it was held that it was open to the decree- 
holder to proceed with execution against B, for the 
legal effect of service of summons on him without the 
notice prescribed by Order 30 rule 5 was service upon 
him in his capacity as partner and the only mode by 
which B could contest his liability as partner was 
by appearance under rale 8.* But in other cases 
special leave of court is necessary for execution. 


1. Lovell v. Beauohamp, (1894) A C G07 
(1850) 19 L.J. K.B. 477. 

9. Ibid. 


; also lie Toper, 


3 ' ml H ^ ndford ( Franc **) Sf Co., (1899) 1 Q.B. 566 C.A. 

28 1.0 260 * BaUk ° fB,n9al v * Ramanathan, (1916) M.W.N. 180= 

=Jic B ^ hn<lb Ckatan Y ' B<mk ° f (1916 > 19 C L ' J - 581 
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Where the judgment against the firm is entered 
in default of appearance on proof of service only on 
the person in control of the business and afterwards 
the writ is served on a partner, or if such other per¬ 
son has to the knowledge of the judgment-creditor 
left the firm before the action was brought, personal 
execation cannot be issued without leave against 
him. 1 If that person admits his liability as a partner, 
leave to execute may be granted against him, as if he 
was a party to the suit before the decree. But if the 
liability is disputed the question must be determined 
by the Court, as if it were an issue in a suit 2 and the 
liability of the partner will follow the result of the 
issue. An issue ‘ whether A was or had held himself 
out to be a partner’ would be right. 8 Similarly a cre¬ 
ditor who has a final judgment against a partnership 
firm cannot issue a brankruptcy notice against a 
partner without obtaining leave to issue execution 
under this rule, unlos9 such partner is liable to 
execution under clause (b) or (c) of this rule. 4 In 
England the judgment-creditor may also bring an 
action on the judgment against the partner indivi¬ 
dually 5 and there is nothing in the Code to prevent 
a similar action in India. 

1. Wigram v. Cox Sf Co., (1894) 1 Q. B. 792 ; Ex parte 
Young, (1882) 19 Ch.D. 124 C A.; Ex parte Ide, (1886) 17 Q.B.D. 
765, C.A. ; Alden v. Becklcy if Co., (1890) 25 Q.B.D. 543. 

2. Davis v. Hyman If Co., (1903) 1 K.B. 854 O.A.; Worcester 
Banking Co. v Trotter, (1887) 3 T.L.R. 708; Cf. Davies v. Andre, 
(1890) 24 Q B D. 598 ; Davis v. Morris, (1883) 10 Q.B.D. 436. In 
the case of au award under the Arbitration Acttransfered (or execu¬ 
tion, see Sital Prasad v. Clement Robson Sf Co., (1921) 43 All. 394. 

3. Davis v. Hyman & Co., (1903) 1 K.B. 854 C.A. See also 
Bank of Bengal v. Ramanadhan, (1915) M.W.N. 150= 28 10. 260. 

4. Ex parte Ide, (1886) 17 Q.B.D. 755; Ex parte Young, (1882) 
19 Ch. D. 124 C.A. As to priority of attaching creditor’s claim over 
official assignee, see Dike v. Brooke $f Sons, (1894) 2 Q.B. 338. 

6 . Clark v. Cullen, (1882) 9 Q.B.D. 355 ; Davis v. Morris , 
(1883) 10 Q.B.D. 436. 
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Any two or more persons claiming or being 
liable as partners and carrying on business in British 
India may sue or be sued in the name of the firm 
(if any) of which such persons were partners at the 
time of the accruing of the cause of action. 1 The 
firm cannot appear as a firm and when the partners 
appear individually 2 they cannot put in a per¬ 
sonal defence but can defend only in the name of 
of the firm. 8 Though all the partners may not have 
appeared 4 the decree must be directed against the 
firm 6 If in an action against a firm in the firm’s 
name, a partner who has appeared dies before 
judgment, his estate is not liable except so far 
as it consists of property of the partnership/ 

In the case, of a partnership which has been 
dissolved to the knowledge of the plaintiff before 
the institution of the suit, the summons shall 
be served upon every person in British India 
whom it is sought to make liable. 7 If some only 
of the partners are served and a decree is passed 
against the firm, the decree-holder is not entitled 
to issue execution against a partner who was not 
served, not even if the decree-holder applied for 
leave under sub-rule 2. 8 A partner who resides out 
of the jurisdiction, who has neither been served as a 
partner while within the jurisdiction, nor submitted 
to the jurisdiction by appearing as a partner, is, by 
the words of this rule, protected against execution 
against his per sonal property within the jurisdiction ' 

1. OJ» c., o. 30 r. l. 

а. Ibid. 6. 

3. • Ellis v. Wadeson, (1899) 1 Q.B. 714 . 

4. Lysaght Ld. v. Cltrk gf Co., (1891) 2 Q.B. 553. 

5. Harris y. Beauchamp, (4698) 3 Q-.B. 552. _ 

б . EJliay. Wadcson, (1899) 1 Q.fi. 714. . 

7. O.P.O., o. 80 r. 8. 

8 , Wigram v. Cox fr Cp., (1894) l.Q.B. 793 , 



564 


TEE LAW OF EXECUTION 


unless he has been made a party to the action- 1 
Where therefore in an action against a firm, one of 
the partners is out of the jurisdiction and known 
to have property within that jurisdiction it would 
be necessary to sue the partners out of the 
jurisdiction by name, as well as the firm of 
which he is a member and to proceed as against 
him by order for service out of the jurisdiction. 
Unless this has been done no order of execution can 
be made under this rule. A judgment properly re¬ 
covered against a partnership firm after dissolution 
of partnership is sufficient to ground bankruptcy 
proceedings against the partners individually and 
when each partner has been served personally with 
the writ and after judgment, with a bankruptcy 
notice against the firm, and knowledge of the dis¬ 
solution afterwards came to the plaintiff, it was held 
that such services were sufficient to support separate 
petitions against the individual partners. 2 * 


Limited aod 

Unlimited 

Companies. 


It may generally be taken that this rule applies 
to any partnership, limited or unlimited, registered 
or unregistered. In the event of judgment against 
the firm, execution may issue under cl. (a) without 
leave against any property of the firm, whatever 
may be its constitution- Cl. (b) and (c) apply to the 
general partners in a limited partnership in precisely 
the same way as it applies to the partners in any 
othci firm, but seems to have no application at all to 
the ' limited partners-’ By 4 general partner,’ is 
meant a partner whose liability is unlimited 8 and 
by ‘ limited partner * is meant one whose liability is 


1. Wijratn v. Cox Sf Co., (1891) 1 Q.B. 793. 

2. Be Wmham, (1900) 2 Q.B. 698. 

9 . Sco Iodian Companies Afct (VII of 1913), S. 70. 
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limited. 1 In the case of an unlimited company 
or an unregistered company, all the partners 
must be deemed to be general and of unlimited 
liability. 2 If a limited partner does appear, though 
it is not likely, leave would be necessary to proceed 
against his personal property, because his liability 
is limited under the partnership to a specified extent 
only. In the case of limited partnership or unlimited 
partnership which are registered under the Indian 
Companies Act, the words ‘ who has admitted in the 
pleadings that he is or has been adjudged to be a 
partner ' appear to be inapplicable to any partner, 
for names of partners, general or limited, or any 
changes among them are all registered. 3 


In every registered Company, a limited partner 
is liable to contribute, in the event of winding up, 
not more than the amount unpaid on his shares, the 
amount undertaken to be contributed by him to the 
assets of the company. 4 The sums contributed 
must be registered whether paid in cash or how 
otherwise.* The share of each partner is moveable 
property, capable of transfer " that is, capable of 
being taken in execution. From these provisions 
it seems that personal execution against a limited 
paitner could only be obtained by order under the 
latter part of this rule, on an application for leave 
• to execute, on which the limited partner could be 
heard and an issue directed if necessary to try the 
question of liability, relation to the judgment-debtor 
and limit of liability. 7 


4-10. 


1. 8ee Limited.Partnerships Act, 1907 (7 Edw. VII Q . 34), Ss. 


^ 0t < V * r of 15 >13), S. 272. 

3. See Indian Companies Act (VII of 1918) Ss Si M 

i Sss aT^ ias Act !Vn 011313 »' s iS: 31 ' 8i 

6. Ibid. S. 28.' * ... 

7. See Annual Praotioe, under R. S. 0., O. 48 A, r. 8. 
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Where the judgment or order is against a 
partner or partners individually, execution cannot is¬ 
sue against any partnership property, but the judg¬ 
ment-creditor may obtain an order, charging that 
partner s interest in the partnership property or 
appointing a receiver of his share of the profits. 
The effect of the order is that the interest of the 
debtor is equitably charged to the creditor, but it 
does not give him a right to an account during the 
continuance of the partnership. 1 

Under the Indian Companies Act 1913, 2 * 4 * where 
any company is being wound up by the Court or 
subject to the supervision of the Court, any attach¬ 
ment, distress or execution put in force, without 
the leave of the Court against the estate or effects 
of the Company after the commencement of the 
winding-up are void but nothing in this section ap¬ 
plies to proceedings by the Government. 8 And when 
a winding-up order has been made no suit or other 
proceeding shall be proceeded with against the 
company except with the ltave of the Court and 
subject to such terms as the Court may impose- 1 

An execution to be void under this provision 
must have been ‘put in force’ and that happens 

1. Halsbury's Laws of England XIV. II ; Partnership Act, 1890 
(53 and 54 Vio. o. 39); Indian Contract Act (IXof 187*2), S. 23 ; C.P.C. 
O. 21, r. 48 ; R.S.C., O. 46, rr. 1 A, 1 B ; Peake v. Carter , (1916) 

1 K.B. 652. Soe ohapter on Equitable Execution post. 

2. Act VII of 1913, S. 232 See in England, Companies (Consoli¬ 
dation) Act, 1908 (8 Edw. VII. o. 69,8.211) 60 that no interest 
ip any grin ds seized. i6 aoquired even «6 against third persons: Be 
Asiatic Color Printing Co., (18S2) 21 Ch. D. 510 C.A. 

3 See oven in England the Crown is not bound by the statute. 
Be Henley & Co. (1878) 9 Ch. D. 469 C. A.; Be West London Com. 
Bank, (1888) 38 Ch. D. 364. 

4. Ibid. S. 171. For similar provision in the case of unregis¬ 

tered companies, sec ibid. S. 278. 
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only when it is perfected by seizure and attach¬ 
ment, though the property has not been sold before • 
the commencement of the winding-up. 2 Though 
an execution levied before commencement of the 
winding-up is*not void under this provision a sale is 
a proceeding under S. 136 and if the property has 
not been sold before the winding-up, the Court may 
in its discretion restrain the sale, but it will not gene¬ 
rally do so in the absence of special circumstances. 3 

The prohibition applies if the execution is put 
in force after the presentation of the petition, but. 
before the winding-up order is made and the exe¬ 
cution is void unless ratified by the Court. 3 A 
permission to proceed with a suit does not include a 
permission for proceedings in execution of the 
decree in the suit authorised, but separate leave for 
execution is necessary. 4 . The prohibition embraces 
equitable execution also. 4 


Proceedings will be allowed to continue when 
they are to enforce a mortgage or security on the 
Company’s property 6 or where the claim is for 
specific performance 7 or for recovery of possession. 8 


1. Re Great Ship Co., Lid., (1863) 33 L. J. Ch. 945. 

3 Re Wesl Cum **rland Iron and Steal Co., (1893) Ch 

n ' < 1891 >^ 3 Ch - 260 C. A.; Re Perkins Beach 

Co., (187?) 7 Ch. D. 871 ; Re WUhttnsea Brickworks (1880) 16 
Ch. D. 337; la „ Bill Pottery Co., (1866, 1 Eq. S ’ 9 and 
Tayfor 2*r parte Rap Steel and Plant Co., (1678) 8 Cb .D. 183 (Sale 

y r 


4. Bhuardas v. Diianji Sha, (1891) 16 Bom 644 
6. Croshaw v. Lyndhurst Ship Co., (1897) 9 Ch‘ 1*4 
0. 8ea Halsbury’s Laws of England V 539 

(1870, C ° V - L ° ni and 

8, Re strand Rotel Co., (1868) W. N. 9. 
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In the case of companies in voluntary liquida¬ 
tion, executions taken out or continued against them 
are not void, if made without the leave of the Court, 
but the Court will on application made restrain any 
proceedings so as to prevent one creditor from 
seizing an undue share of the assets for bis own 
benefit. 1 

Speaking generally, judgments and orders 
against incorporated bodies> public or private are 
executed in the same manner as against individuals; 2 
and their property, real or personal, may be taken 
in execution, even though, in certain circumstances, 
it is held in trust for public purposes. 3 

Under the Societies Registration Act, 1860, “If 
a judgment shall be recovered against the person or 
officer named on behalf of the society, such judg¬ 
ment shall not be put in force against the property 
moveable or immoveable, or against the body of 
such person or officer, but against the property of 
the society. The application for execution shall set 
. forth the judgment, the fact of the party against 
whom it shall have been recovered having sued or 
having been sued, as the case may be, on behalf of 
the society only, and shall require to have the judg¬ 
ment enforced against the property of the society.” 4 

1. Ibid. S. 215. See Halsbury’s Laws of England, V. 583 ; 
Werbvry v. Twigg 8f Co , (1892) 1 Q. B. 77 ; Re Kujushan Co., 
(1863) 33 Beav. 123 ; Re Life Association of England , (1864) 34 
L.J. Ch. 64; Re Peninsular Banking Co., (1665) 35 Beav. 280; 
Walker v. Banaghcr Distillery Co., (1875) 1 Q. B. P 129; Ross v. 
Garden Lodge Co., (1878) 3 Q.B.D. 235. 

2. ‘Person* includes a corporation, see the General Clauses Acts. 

3. Warral Watertvirks Co. v. Lloyd, (1866) 1 C. P. 719 ; Re 
Hull t Barnsley ana W. R. J. Ry. Co., (1888) 40 Ch. D. 119 (130) 
C. A. 

4. Act XXI of I860, S. 8. See in England, Literary and .Scienti¬ 
fic Institutions Act, 1854 (17 & 18 Vic. c. 112), S. 23, 
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A judgment for recovery of money against Trade-union. 
a trade union can only be enforced against the 
property of the union. 1 

Under the Indian Railways Act, 1890 “ (1) none Railway 
of the rolling-stock, machinery, plant, tools, fittings, Compa “ ieSl 
materials or effects used or provided by a railway 
administration for the purpose of the traffic on its 
railway, in its stations or workshops, shall be liable 
to be taken in execution of any decree or order of 
any Court, or of any local authority or person 
having by law power to attach or distrain property 
or otherwise to cause property to be taken.in execu¬ 
tion without the previous sanction of the Governor- 
General in Council and (2) nothing in sub-section (1) 
is to be construed as affecting the authority of any 
Court to attach the earnings of a railway in execu¬ 
tion of a decree or older.” 2 


Other property such as surplus land may be 
attached and sold, 3 aod a judgment-creditor can 
obtain the appointment of a receiver and if neces¬ 
sary, a manager of the company’s undertaking. 4 


Where a judgment-debtor dies before the de 
cree has been fully satisfied, the holder of the de 
oree may apply to the Court which passed it to exe 
cute the same against the legal representative o 
the .deceased. Where the decree is execute, 

against such legal representative, he shall be liabl, 

only to-the extent-of .the property of the decease, 


EUg, “ a - ***•* 
*"*••<"«_*** (1880) 40 Ch.l 

4 . fflj A 81 Vidi 0 . 197 , 6 . 4 . ' ' • 


Liability of 

le^al r»*i re- 
sontaiivos. 
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Who are 
legal repre- 
sentatives. 


which has come to his hands and has not been duly 
disposed of ; and, for the purpose of ascertaining 
such liability, the Court executing the decree may, 
of its own motion or on the application of the 
decree-holder, compel such legal representative to 
produce such accounts as it thinks fit.” 1 

‘‘Where a decree is passed against a party as 
the legal representative of a deceased person, and 
the decree is for the payment of money out of the 
property of the deceased, it may be executed by the 
attachment and sale of any such property. Where 
no such property remains in the possession of the 
judgment-debtor and he fails to satisfy the Court 
that he has duly applied such property of the decea¬ 
sed as is proved to have come into his possession, 
the decree may be executed against the judgment- 
debtor to the extent of the property in respect of 
which he has failed so to satisfy the Court in the 
same manner as if the decree had been passed 
against him personally.” 2 

‘ Legal representative’ means a person who in 
law represents the estate of a deceased person and 
includes any person who intermeddles with the 
estate of a deceased and where a party sues or is 
sued in *a representative character, the person on 
whom the estate devolves on the death of the party 
so suing or sued. 3 Even prior to the Code of 1908, 
there was a strong tendency on the part of the 
Courts to recognise as legal representative any 

1 . c.p.o. s. 50. 

2. Ibid. S. 62. 

3. C.P.O. S. 2 (11). See Kanke Chandra v. AH Wabi, (1916) 33 
All. 414. For a full discussion of the term, see Dinamoni v. 
Elahculut, (1904) 8 C,W.N. 843 ; Ishan Chundcr v. D«ni Hadhub, 
(1896) 24 Cal. 63. 
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person, other than an heir, executor or administrator, 
who was in de facto possession of a deceased’s estate 
and to hold that a decree passed and execution taken 
against him as the representative was not a mere 
nullity, 1 though in Madras there was a dissent to the 
effect that a stranger in possession of the property 
who was not a party to the decree ought not'to be 
proceeded against in execution or otherwise than by 
a regular action because the words ‘legal represen¬ 
tative ought to mean a representative-at-law. 2 The 
definition in the present Code has accordingly given 
a statutory recognition to the wider interpretation in 
saying that 'legal representative’ includes any person 
who intermeddles with the estate of a deceased. 3 


An executor or administrator, 4 a heir-at-law 5 
(such as a son 6 ) as determined by the personal law 7 and 
a residuary legatee in possession of a deceased’s estate 
are legal representatives. 8 In a decree against the 
Valiyaraja of a kovilogam, his successor in the posi¬ 
tion is his legal representative. 9 In a decree against a 
Poligar of an un settled Palayam, the successor is not 

'■ *+ *-***>. (.899M O.W n! 

3. Chatakelan v. Oovinda, (1893) 17 Mad. 18G 

3. Daropadi v Sada Kuar, (1913) P.R. llfi = i a i 0 24g 

4. Pogos* v. Catohiok, (1878) 8 Cal 708 • SuhhV^' 

RinnUk, (1882) 4 All. 192; Shaikh v Shaik (iSn VR !! V< 

Manoharam v. Kalidas, (1894) 19 Bom ^ r 7 241; 

Champab' it. (1919) £0 1.0.951* Onaaamhn v v’ L<t 1 V ' 

**"• vrrr 1 ' (l9 ' 6,29 

vJw?,. ^ 79) 4 «• 897 » 

6. Amarachandra v. Sabak Chandra, ( 1907 ) 34 c* 1 no 

7. Dmamoni v. Eldhadut , (1904) 8 C.W.N 843 (flfifii ' 

8. Ohuntlal v. Osmond, (1903) 80 Cal. 1044 

Strata v.Shangaram, (1892) 16 Mad. 452 ' 
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a legal representative. 1 The surviving co-parceners 
of a joint Hindu family are not legal representatives 
within the meaning of section 2 (11). 2 A District 
Judge who has taken possession of the estate of a 
deceased person under section 6 4 of Act II of 1874 
is not a legal representative. 3 The purchaser of the 
business of a company is not a legal representative 
of the company for the purposes of a decree passed 
against the latter. 4 


A decree obtained against a person named 
as executor in the will of the deceased debtor will 
not be effectual unless he has proved the will or 
intermeddled with the estate. 5 In the latter case, the 
executor or administrator will represent the estate 
and a decree passed against him will bind the estate. 
But a decree obtained against the heir of a deceased 
Hindu or Mahomedan as his legal representative is 
not a decree against the estate of the deceased even if 
the decree provides for the payment of the decretal 
debt out of the property of the debtor in the hands of 
his heir. A decree therefore obtained against a wrong 
persou as heir of the deceased cannot be executed 
against the rightful heir in possession of the property 
and the only remedy is by an independent action. 6 
So a decree obtained against the ostensible legal re¬ 
presentatives cannot be executed against the executor 
of the estate. 7 

1. Arbuthnot v. Oalagappa, (1870) 5 M.H.C.R. 803. 

2. Chuni Lai v. Bax Mani t (1918) 42 Bom. 554. 

3. District Judge, Azamgarh v. Balden, (1899) A.W.N 221. 

4. Harish Chandra v. Chandyore Co. Ld. % (1903) 30 Cal. 961 ; 
Arbuthnot'$ Industrials Ld . v Muthu, ( 1 908) 31 Mad, 464. • 

5. Mohamidu v. Pitchey , (1894) A.C. 437. . 

6. Kaliappan v, Varadarajulu, (1909) 83 Mad. 75. 

7. Kalicharan v. Sukhada Sundari, (1915) 22 0. L. J. 272 
= 30 I C. 824; Ashi Busan v. Pelaram , (1915) 18 C. W. N. 173<=26 
I.C. 519. 
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A decree obtained against a person, who was dead 
before the hearing of the suit is a nullity 1 and it'can¬ 
not be enforced against his legal representatives under 
section 50 of C.P. Code. 2 But when the party on re¬ 
cord in an appeal is himself a legal representative of 
a deceased judgment-debtor and in possession of part 
of the assets of the deceased he has no right to object 
to the execution of the appellate decree on the 
ground that the legal representative of the deceased 
had not been brought on the record- 8 When the de- . 
fendant dies after the hearing of the case is over but 
before the delivery of judgment, the decree is good. 4 

The obligation of a son to pay the debt of Liability of a 
his father is one of piety under the Hindu law- Hindu scm - 
“ Unless the debt was of such a nature that it was 
not the duty of the son to pay it, the discharge 
of it, even though it affected the ancestral estate, 
would still be an act of pious duty in the son. By 

the Hindu Law, the freedom of the son from the 
obligation to discharge the father's debt- has refer¬ 
ence to the nature of the debt and not to the nature 
of the estate, whether ancestral or acquired by the 
creator of the debt."* Where a decree is passed 
against the sons in respect of the father’s debt, the 
.decree is conclusive as regards the nature of the 
debt and can he executed by the attachment and 

1 . NarendraShah v. Oopal, (1913) 17 C.L.J. 634=201.0 606 
fee for a fuller discussioo pages 124 et seq. suj ra. ‘ ’ 

66 I.O. ^* niiSin9h V - B,l * 9 U>ati Prasad, (1920) 16 N L.R. 138= 

3. Muhammad Naina v. Shrikh, (1916) 28 I.C 925. 

4. bee Narna v. Anant, (1891) 19 Bom 807 . 

ssxstszxrz. o*v ^ 

:■ (1887) 16 0al - 148p -°- : 

16 Cal. 117 P.O. Sea Jai„,angal v. Ba.Hu, {tin) 10 ra 8 « 
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sale of the ancestral property in the hands of the 
son. 1 Where a mortgage-decree has been passed 
against the father for sale of ancestral property and 
he dies before the sale, execution can proceed 
against the sons, but the sons not being parties to 
the suit can then raise all contentions which they 
could have raised in the suit. 2 They may plead 
want of consideration, fraud, collusion or immorality 
or illegality. 3 

?mrda 8aiDSt Where a money-decree has been passed against 
fattier. the father, and the father dies after attachment of 

the ancestral property, the proceedings can be con¬ 
tinued against the sons as his legal representatives. 4 
Where a money decree is obtained against the father 
of an undivided Mitakshara family, and the father 
dies before execution, it can be executed against 
his sons to the extent of the ancestral property that 
has come to their hands, 5 even if the debt had been 

1. C.P.C. Ss. 52. 53. Ram Bhugaioan v. Ram Narayan, 
(1921) 2 Pat. L. T. 395 = 65 I. C. 224. 

2. Umamahesvara v. Singaperumal, (1885) 8 Mad. 376 ; 
Chundcr Persliad v. Sham Kotr % ( 1906) 33 Cal. 676; Hiralalv . 
Parameswar , (1899) 21 All. 356 ; Peary Lai v. Champi Char an, 
(1906) 11 C.W.N. 163 = 5 C.L.J. 80. 

3. Ramkriihna v. Vinayak, (1910) 34 Bom 354; Indar Pal v. 
Imperial Bank , (1915) 37 All. 214. 

4. Suraj Bansi v. Sheo Prasad , (1879) 5 Cal. 148; Sivagiri 
v. Thiruvengada , (1884) 7 Mad. 339 ; Laohmi Narain v. Eunjilal , 
(1894) 16 All, 455 ; Peary Lai v. Chandi Charan , (1906) 1! C.W. 
N. 163 ; U'ued v. Goman , (1896) 20 Bom. 385. See also Jagabhai 
v. Bhukamdas , (1887) 11 Bom. 37. 

5. Karnataka v. Andukari , (1882) 5 Mad. 232 ; Muddun 

Thakoor v. Katitoo Lall , (1814) 14 B. L. R 187 P.C.; Nanomi 
Babuasin v. Modun Mohun , (1886) 13 Cal. 21 P C. ; Bhanav. 
Chindhu , (1896) 21 Bom. 616; Ponnappa v. Pappnvayyangar, 
(1881) 4 Mad. 1; Sheo Proshad v. Jung Bahadur # (1882) 9 Cal. 889; 
Muttayyanchetti v. Sangili , (1881) 3 Mad. 370 P.O.; Sivagiri v. 
Tiruvcngada , (1883) 7 Mad. 339 ; Suryanarayana v. Venkatasvbba , 
(1911) 9 M.L.T. 481=9 I.C. 648 ; Modhttsudan Das v. Iswari Dev 9 
(1922) 48 Cal. 841, ' 
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contracted not for the benefit of the family, provi¬ 
ded it is not tainted with illegality or immorality 
and an objection by the son to pay the debt on that 
ground that it was by nature illegal or immoral 
must be tried by the Court of execution. x Even in 
a case where the suit was against the father and the 
son and the suit against the son was on some ac¬ 
count dismissed, the dismissal of the suit against 
the son does not affect the liability of the son to 
pay a debt not tainted with immorality. 2 

Where a money-decree has been passed against 
the father and the father dies before issue of exe¬ 
cution, Courts were not agreed on the procedure 
- to be followed in enforcing the liability against 
the sons. The High Courts of Madras and Allaha¬ 
bad thought that the question whether the debt was 
tainted by immorality or illegality could not be deter¬ 
mined except in a regular action and consequently 
the decree could be enforced by execution against 
the sons, not even to the extent of the father’s in- 
terest in the estate . 8 The High Courts of Bombay 

1. Omed v. Goman, (1896) 20 Bom. 386; Govind y. Sankaran 
(1904) 28 Bom. 888; Shivram v. Sahharam, (1909) 88 Bom 89 ■ 
Kasinath v. Baji, (1909).11 Bom. L.R. 699=8 I. C . 763; Lachmi 
Prasad v. Basant Lai, (1912) 16 C.L.J. 85 = 161.0. 970; Nathuv 
Amirchand, (1907)P R. 1*7; Karlar v. Munshi Bam, ( 1911 ) p.w.R 
80—11 I.C. 876; Amarohandra v. Sabakchand, (1907) 34 Cal fi4<i 
• ' F.B.; Bansraj y. Soehet, (1911) P.W.R. 79=11 J.O. 875; BatisZ 
V>ar v Gulabchand, (1911) 6 I.C. 522 ; il Q han Lai v. Bala Prasad 
(1922) 44 AU. 649; Ramanwtd v. Chhotcy Lai , (1?_22) A. L. J. 


2. Shtam^al v.Ganesh, <1Q06) 28 All. 288; Kamtswaramma 
v. Venkata Subba (1914)88 Mad. 1120 (where father was liable ™ 
surety under action 145 O.P.O.); Krishna Boo v /)*«*£ 

(1918) 19 I. O. 262 (decree for costs). * * 

8. Bavivarma v. Bar ay ana, (1882) 6 Mad 228 - j 

STioT’J 22 11 Madl 4135 BereSj " d V * ^^S) a i3 

Mad. 197; Yenkcstaramay. Senthivdu, neOD) 13 Mad an* ■ 

fan v, PtnnuMami, (lesa) 18 WM. ffe ; 
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and Calcutta held otherwise, that the decree could 
be executed against the sons as the legal represen¬ 
tatives and their objection that the debt by its na¬ 
ture was illegal or immoral was one relating to the 
decree and capable of being determined in execu¬ 
tion. 1 This latter view has now been adopted by the 
legislature 2 and section 53 of the C. P. Code enacts, 
“For the purposes of section. 50 and section 52 pro¬ 
perty in the hands of a son or other descendant 
which is liable under Hindu Law for the payment 
of the debt of a deceased ancestor, in respect of 
which a decree has been passed, shall be deemed 
to be property of the deceased which has come to 
the bands of the son or other descendant as his 
legal representative.” 

Where a money decree is obtained against a 
member of a joint family other than a father and 
the judgment-debtor dies before execution, his inte¬ 
rest in the family estate devolves on the other mem¬ 
bers of the family by survivorship and there will be 
no assets on which the decree can operate and 
unless therefore the judgment-debtor had left.any 
separate property 8 the decree becomes ineffec- 

(1903) 27 Mad. 248; “ Jagonnalh v. SUaram % (1889) 11 All. 302 ; 
I/aohmi Nstrain vl'Kvnji Lal % (1894) 16 All. 449. 

1 - Jngabhai v. Yijhvkandas,' (1^80) 11 Bom 87; lTvteA 
'Goman % (1898)20 Bmru 885; ShivraWV.Sakharam, (19C9) 33 Bu/tt. 
Z&SChuitiler Pirshad v. Sham Roif, (1905) 33 Cal. 676; Amarchaft* 
dr<rv.'SrbaTcchundr?ir(W07) 81 Cal.‘642# Bee" Bdfom&Ht v.'QabcSH, 
(1919) 43 Bom. 612 (626). . . ' ^ 

• . - 2. See Karoo v* tidmishioar Rao\ (1921) 6 Pafc. L. J. 461 = 62 
I* 0.-9G5-. - Bhagvati Prasad v. Kallti Bam, (1922/ 26 O. 0. 256'; 
Patait DinanatK v- Patait Maltiaji, ( 1922^-3 Patv-L.TV 106. - 

3. Rai Balkishen v. Rai Sitardm , <1884) 7-All. 781-j* Rama - 
sjoatny v. Yperappa , (1909) 7 M Tj T. 211 = 5 1:C. S62; - Jndnfndra v. 
Rani Nehalo, (1909) 7 A.L.J. 512 = 6 1 .<?. 38 ' r Balbhadar. v. Baishc - 
-8 All..405 i.Jugannuth.'v. Maram, 802.; 

ZcMintl N drain v.-KuhH Ldl, (1804) lfc ABi 440; KoWcrisHifa r. 
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tual. 2 If however the judgment-debtor dies after at¬ 
tachment of his interest in the property of the family 
the attachment does not abate by his death and the 
proceedings can be continued in execution by bring¬ 
ing on record the other co-parceners as his legal 
representatives. 3 Likewise if the debt for which the 
decree was obtained against the judgment-debtor 
was incurred by him as the manager and for the 
benefit of the family, the whole estate of the family 
will be liable under the decree and execution can 
proceed by adding the surviving co-parceners as the 
legal representatives. 4 Where a decree under sec¬ 
tion 90 of the Transfer of Property Act against the 
legal representative of a deceased person directs 
that the amount thereof be realised from such pro¬ 
perty only as belonged to the deceased personally 
the decree-holder cannot take advantage of section 
53 C. P. Code, and attach ancestral property which 
passed by survivorship to the son of the deceased. 6 


Raghunath, (1904) 31 Cal. 234. See also Jugalal v. Audit Bchari. 
(1901) 6 O.W.N. 223. 

2. See Veerappa v. Ramasioami, (1904) 27 Mad. 106; Jttauendra 
v. NiMo, (1910) 32 All. 404. 

8. Murugayya v. Ayyaderai, (1911) 9 M.L.T. 96=8 l.C. 286 
Seo also Viraswami v. Ayyaswamt, (1863) 1 M.H.C.R. 471; iwi 
deva v. Vcnkatesh, (1878) 10 B.H.CJt. 139 ; Bandi.rang v. Bhaskar, 
(1874) 11 B.H.C.K. 72 ; Dtndy.d v. Jugdeep, (1878) 3 Cal 198 P C • 
Jallidar v. Randal, (1879) 4 Cal. 723 ; Rai Narain v. Noionit Lai ’ 
(1879) 4 Gal. 809 ; Snraj Bunii v Sheo Pros'ad, (1880) 6 Cal. 148 
P. 0. Attachment before judgment is of no avail, Ramanauua v 
Rangappayya t (1893) 17 Mad. 144, but seo Mu thuswami v Chin 
namrnal, 20 M.L.J. 617 = 24 1.0 820. *' 

4. Daulat Ram v. Mehrchand, (1887) 16 Cal. 70; Barit, 
Jairam, (1889) 14 Bom. 897; Bhana v. Chittdhu, (1896) *21 Bom* 
616., See_also Nunna Brahmayya v. Chedaraboyuta Vcnkitasxoami 
TO' 2S W Mi y. Sanhya, (1909)Tn.L R. 181-Tl O 

797. JM. Hal v. Go, i, (1939) , J. 

-5 r adian DrtV.'ltortca+Sten 0*8i. 

* - 1 78 ' • 
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If the decree is on a mortgage created by the in¬ 
dividual co-parcener upon his interest in the pro¬ 
perty of the family, the decree can be enforced to 
the extent of the interest hypothecated by sale of it 
and by adding the other members of the family as 
his legal representatives. 1 


In Chuni Lai v. Bai Mani 2 a decree for injunc¬ 
tion was obtained against two members of a joint 
Hindu family which consisted of other members and 
after the death of the defendant member, the decree 
was sought to be executed against the surviving co¬ 
parceners, who were not parties to the decree. It 
was held that section 53, C. P. Code was enacted 
especially to enforce one recognised rule of Hindu 
law, namely, that members of the joint Hindu family 
may not escape the payment out of tbe joint family 
property of any debt incurred and decreed against 
their father before his death provided that such debt 
is not tainted by immorality; the object of the 
section is limitative and it is intended to give effect 
to a well known rule of the Hindu law referable to 
a religious rather than a legal sanction which would • 
otherwise have been rendered nugatory by the defi¬ 
nition of legal representative; 


Where the estate of an ordinary co-parcener 
has vested in the official assignee under an insol¬ 
vency, such an estate would be liable for fiis debts 
and cannot be defeated by survivorship. 3 


Dacree against 

Hindu 

woman. 


Where a decree is obtained against a Hindu 
woman and she dies before the decree is satisfied, 
the course of execution depends on the nature of the 

17 Batlgayana v. Qanupabhatta, (l>r90) 16 Bom. 673’; ' Palani • 
aiidy V. Vcramalai, (1905) 15 M.L.J. 486. 

3. (1918) 42 Bom. 604. 

8 . FaJiirchand Y. Motichand, (1883) 7 Bom. 488, 
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decree. If the decree is personal and has no refer¬ 
ence to the estate which she represents, the legal 
representatives to be brought on record would be 
her personal heirs, that is, the heirs to her stri- 
dbanan'i. 1 All property which would be her absolute 
estate under the Hindu law is her assets and can be 
followed in execution in the hands of the legal re¬ 
presentative. Such will be her self-acquisitions by way 
of gift, sale or otherwise, 2 arrears of maintenance 3 
and accumulations. 4 But where a decree is obtained 
against a woman in her representative capacity or 
where in a suit by the widow connected with the 
estate, she is cast in costs, the heirs of the last male 
owner are the proper legal representatives for further 
proceedings in execution- 5 Where the reversioners 


1. Eameshwar v. Run Bahadur, (1885) 12 Cal. 458. See also 
Hari Saran v. Bhubanrsroari, 0888) 16 Cal. 40. 

2. Bhagbutti v. Chotodhry Bholonath, (1875) 24 W R 168 P C • 

Quru v. Nafar, (i860). 11 W.R. 497; Nellaikumaru v.' Maraka- 

thammal, (1676) 1 Mad. 166. Maine’s Hindu Law, 8th edn. 539 
et seq. 


3. See Jwala Prasad v. Sukhdei, (1920) 67 I.O. 59 ; Maharani 
Dambar v. Baishatn, (1905) 9 O.W.N. 703. 

4 Puddo Monee v. Dwarkanaili, (1876) 25 W.R. 335; Rive't 
v. Jivibai, 1886) 10 Bom. 478 (483). The presumption is that the 
woman wanted to keep them Separate : Akkanna v. Vsnkayya, ( 1902 ) 
25 Mad. 351 ; Subramanian v. Arunaclialan, (1905) 28 Mad 1 • 
Wahid Alt v. Tori Ram, (1913) 35 All. 551; see also Kanno Dai v 
Lacy, (1897) 19 All. 235 ; Ishri Dut v. Hunsbutti, (1884) 10 Cal 
824 PC.; Sowdamincc v. Adm.-Genl. of Bengal, (1893) 20 Cal 
433 P.O.; Rcnka Kuntoar v. Jumna Kuntoar , (1917) 15 A.L J 79s=* 
421.0.818; Kulachandra v. Bama Sundari, (1914) 41 Cai 870 * 
Narayan v. Subbiah, (1920) 43 Mad. 629; Sridhar v Kalivada' 
(1911) !6 G.W-n. 106=11 I.O. 971 ; Chelaran v. Jshar Das, (me] 
P.W.R. 41 =* 82 I.O. 831; Ram Dayal v. Sumer Sinoh, (1916) 82 T O 
356 ; Shiv Saran v. Kesko Prasad , (1918) 8 Pat. L.W. 802=^42 I o’ 

Pershad ' < 19l7 > 41 I.O. 370; upendrakishore 
v. Nobo Kishore, (1918) 23 O.W.N. 64=48 10 993 - i 

v. Rukmavathi, (1920, 11 L.W. 112. ’ Ramakr ' shn * 

6 . Ramkisliorc v. Rally Kanto, (1881) 6 Cal 479 ■ 

v. BHu^ari, pass, 16 Cl. „ / W 
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happen also to be in possession of the woman’s 
assets or where they are themselves the heirs to her 
separate property, they are the proper legal repre¬ 
sentatives to proceed against. When under the terms 
of a deed of ielea-e execu'ed by a Hindu widow 
relinquishing the estate inherited from her husband 
in favour of the next reversioners, the latter bound 
themselves to pay off a judgment-debt due from her 
to a third person, it was held that the reversioners 
were rightly brought on record on ter death as her 
legal representatives and that the decree could be 
executed by the attachment of the surplus proceeds 
of the sale of one of the properties relinquished by 
the widow. 1 


Decree against 
holders of 
Impartiblo 
estates. 


The nature of the interest which the holder of 
an impartible estate possesses in his estate, 2 
whether it is limited to his life or is absolute, was 
for a loug time debated until in •Sartaj Kuari v. 
Deoraj Kuari 3 the Judicial Committee laid down that 
an impartible estate was an absolute estate alienable 
and heritable, but the criterion of heirship was the 
same as if the property were partible and as if the 


23 Cal. 6*6 ; Musalorcddi v. Rimayya , (1899) 23 Mad. 125 (133) ; 
Tribhnvan Sunder v. Sri Narain , (1898) 20 All. 340; see also 
Kami shwar v. Run Bahadur , (1886) 12 Cal. 458; Muugrshtoar V. 
Jamoona Prasad (1889) 16 Cal. 603; Jiban Kfishna v. Brojalal, 
(1903) 30 Cal. 550 ; Ashi.tnsh v. Akfo'y Knmari . (191H) 34 I.C. 581 , 
Lali Sahaya v. Kvrijha (1909) 14 C.L J. 90= 2 I.C 654 ; Prama • 
thanath v. Bhvban Mohan , (1922) 4J Cal. 45 

1. Chintamoney v. MohishcJintiftra, (1895) 23 Cal. 464 ; see 
alsJ Mach’od v. K'-uhoje Sahoo 9 (1868) 9 W.R. *271. 

2. See Arb^thnot v. Oolagtippa , (1870) 5 M. H. C. R. 303 
Zamindar of Sivagiri v. Ahvar 9 (1881) 3 Mad 42 ; Arunachala v 
Zaviindor of Siragiri, (1884) 7 Mad. 328; Sivaganga v. Laksh’ 
mana t (1886) 9 Mad. 188. 

3. (1888) 10 All. 279 P. C. 
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rule of survivorship were applicable, modified by 
the needs of the law of primogeniture. 1 If there¬ 
fore an impartible zamindari is the absolute proper¬ 
ty of the holder, it would follow, that in the hands 
of his successor, the Zamindari will be * assets ’ 
answerable for the debts of the deceased holder. 

This view was adopted in Madras. In Zemin¬ 
dar of Karvetnagar v. Trustee of Tirumali etc.* 
the right to execute decrees for money, with 
and without attachment, and decrees on mort¬ 
gages against the Zamindar of Karvetnagar was 
disputed by his son and the Court held that “ the 
owner for the time being of an impartible estate 
is the exclusive owner of such estate subject to 
any custom restricting his powers of alienation 
and such estate devolves on the son not by survivor¬ 
ship as joint property, but by succession as 
the separate property of the father; so that such 
property will be assets in the hands of the son for 
the purpose of section 2.14 of the Civil Procedure 
Code and they will be answerable for all debts 
secured or unsecured, and whether or not incurred 
for family necessity.*'* Accordingly, if the successor 
does not account for the profits of the estate accru¬ 
ing in the shape of rent or interest, he will be held 
personally answerable for the assets so far as they 
have come to his hands, « 


5 WM^ SR a prT e 4f* !a £ a f ,r * fa Court of Wards. (18< 

Mad. 538. ' * *'* ata '" iras ' mh * V. Bhashyakarlu , (1899) 

3. (1909) 82 Mad. 429. 

"oi SST 9 Ka,app ° v - (“wo) 

° f BMU ‘ V *«"<•»*«* Banian, (19,0) 
391=80 f’o’aae. Kalahast ' v ' Doss Jte, (1916) 30 Mi. 
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A contrary view has been taken in Patna, Cal¬ 
cutta and Allahabad. In Kali Keshen v. Raghunath 
Deo, 1 it was said that “ in an Impartible Zamindari 
governed by the Mitakshara Law succession goes by 
survivorship and when a brother succeeds by virtue 
of that right, the estate will not be assets of the 
previous holder, available for the satisfaction of his 
debts.” 

So in Harpal Singh v. Bishan Singh, 2 the High 
Court of Allahabad said for a similar reason that 
where in execution of a simple money-decree ob¬ 
tained against the last holder of the estate the 
decree-holder sought to attach the estate in the 
hands of the successor, the property in the hands of 
the latter, not being a son or a grandson, or other 
male lineal descendant of the deceased, could not be 
regarded as the assets of the deceased so as to entitle 
the decree-boldor to proceed against it in execution 8 

Even where these views are accepted, the basis 
of the decision, is, as has been said, that the legal 
status of the member of an impartible estate does not 
materially differ from that of a joint family and sur¬ 
vivorship sweeps away the interest of the co-parcener 
on his death The holder of the estate for the time 
being will be likened therefore to the manager of a 
joint family, and debts an which in the case of ordi¬ 
nary family can be lawfully contracted by the mana¬ 
ger for the benefit of the family will be binding on the 
estate, and will be recoverable from the successor.' 4 

1. (1904) 31 Cal. 224 dissenting from Stevens v. Harington, 
(1902) 6 C W.N. 879 See also Gur Pershad v. Dhori Rai, (1911) 
38 Cal. 182 ; Jagdip v. Narain, (1913) P.R. 4 = 15 I.C. 866 ; Shiva 
Prasad v. Beni Madliab, (1922) 1 Pat. 387. 

2. (1909) 6 A.L.J. 763 = 8 I.C. 907. 

3. See Baijnath v. Tej Balisingh, (1921) 43 All. 228 P.O. 

4. Qopal Prosad v Raghunath, (1905) 32 Cal.158; Gur Pershad 
v. Dhori Rai (1910) 7 I. C. 806. 
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Though the execution of a promissory note might 
prima facie suggest only a personal liability, it is 
competent to show the purpose of the debt and an 
intention to bind the estate as well- 1 If there are 
debts constituting a pressing demand to be met by 
the Zamindar, a creditor advancing money for 
paying oft these debts is under no obligation to in¬ 
quire to what extent the debts could have by proper 
management been avoided. 2 


Under the Madras Impartible Estates Act 8 Madras 
“ the proprietor of an impartible estate shall be a£Ss Art. 
incapable of alienating or binding by his debts such 1904 - 
estate or part thereof* beyond his own life time 
unless the alienation shall be made, or the debt 
incurred, under circumstances which would entitle 
the managing member of a Joint Hindu family, not 
being the father or grand* father of the other 
coparceners, to make an alienation of the joint 
property, or incur a debt binding on the shares of 
the other coparceners Independently of their con¬ 
sent.” With regard to the estates governed by 
this Act, debts incurred by holder, not for purposes 
binding on an ordinary joint family, will not be 
recoverable, after the demise of the debtor. 4 


The savings made by the holder of an impartible Assets in an 
estate and properties acquired by such savings 
are self-acquired property, unless it be shown 
that the late owner intended to incorporate these 
properties with t he ancestral estate for the purpose of 

iuluX *"** 0/ BobbUi v (mo; as 


• «' f °™ asundara v * Muragappa, (1913) 86 Mad. 326. 

3. Madras Aot II of 1004. 

of Bobbili v. R^ni wya ni Bangaru, (1912) 
36 Mad. 108, the debts Ware inbUbfed &!o*a thb Aot cairfe Into 
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succession 1 So that even when, in cases of survi¬ 
vorship, the estate cannot be held liable for the late 
holder’s debts, such savings will be answerable, as 
personal property descendible in the ordinary course 
of succession. Cattle used for the cultivation of 
pannai lands belong to the zainindari only. 2 3 Ghatwali 
lands in Birbhooui are not liable for the decree against 
a father in the hands of his son. 8 So are proceeds 
of such tenure accruing due after the father’s death, 4 * 
though those that had hid accrued due during the 
father’s lifetime are liable/ A Shikmi Ghatwali tenure 
is not liable, 6 but Ghatwali tenure in Kharukpore is. 7 

A judgment-creditor has a statutory right to pro¬ 
ceed against whichever of two legal representatives 
of his judgment-debtor he prefers and if the one 
against whom he proceeds offers objection to exe¬ 
cution, the matter is left to the discretion of the 
Court and the Court can under Order 21 rule 23, (1) 
C. P. Code make such orders as ifc thinks fit, and 
in the exercise of its equitable jurisdiction consider 
the equities between the several judgment-debtors. s 


1. Rani Jagadamba v. Thakur Wazir, (1917) 2 Pat. L.J. 239 = 
88 l.C. 256. See Janki Nasad v. Dioarka Persliad (1913) 35 All. 391; 
Gurusicami v. StndutH Kulai Pandia. (195:0) 44 Mad. 1 ; Muham¬ 
mad Abdul Raquib v. Salamat, (1914) 1 O. L. J. 397 = 25 I. 0. 680. 

2. Visvannthastoami v. Kamuhi Animal, (1915) 80 M. L. J. 
451 = 31 l.C. 833. 

3. mimoni v. Bukrcnath, (1882) 5 Cal. 389 P.C. 

4. Bindoram v. Dy. Collcotor, Santhal Pergunnahs, (I860) 6 

W.R. 139. , 

fii Kvstnora v. Bimodrram . (1865) 4 W.R. mis. 6; Rajkeshtoaf 
V. Bunshidhur, (1896) 23 Cal. 873 ; Brijnalh v. Chand Kumari, 
(1920) 58 I. C. 17. 

6. Bally Dobnj v. Ganco Deo, (1882) 9 Cal. 388. 

7. Anundo Rai v. Kali Prosad, (1884) 16 Cal. 677, on appeal 
(1893) 19 Cal. 471 P.C. 

• RaMatvam V. Mt. UaYbai , (1910) 18 B.LiR 138 = 621.0. 906. 

!*• • • 
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If an application is made to execute a de¬ 
cree after the death of the judgment-debtor, it is 
sufficient to insert the name of the legal represen¬ 
tative in the application and ask for execution 
and no separate application for adding the legal 
representative is necessary. But when a judg¬ 
ment-debtor dies pending an application for 
execution, the application can be continued by 
substituting the legal representative in his stead. 1 
It is open to the decree-holder to bring on record 
the legal representative on the same application 
or take out execution at his pleasure against the 
legal representative on a subsequent application. 2 

The section does not however authorise any 
application by the representative of a deceased 
judgment-debtor to bring him on record, 3 though, 
it is presumed, that when the judgment-debtor 
dies pending execution, there can be no objection 
for granting the application for the further conduct 
of the proceedings. Proceedings in execution do 
not abate by the death of the judgment-debtor, 4 
and there is no limit of time for bringing legal re¬ 
presentatives on record. But in RameSingh v. 
Muthu Missir, a it was said that when 1 a judgmeht- 
debtor died, the decree-holder should get at least 
six months within which to make an application 
to bring his legal representative on the record^ on 
the analogy of Article 1177, ’Schedule I of -the 
Limitation Act. ' • • 


W^ n aL%T8 d05) 2 ° • T ; 644 : Adharchandra v: £$ Mdhim, 
■ 3 Jwjal «***■<% flsaa) 42 AH. 570. ■ U 

SsSmi. 6^T a ^ um ^* (igp6)a8M ^ 861 - -. ■ 

V B«V v. 
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If a judgment-debtor dies after the decree is 
transmitted to another Court for execution, the 
application for execution against the legal repre¬ 
sentative by bringing bis name on record may be 
made according to the High Court of Calcutta, to 
the Court to which the decree has been transmitt 
ed, 1 but according to the other High Courts such 
an application can be made only to the Court 
which passed the decree, 5 though in the former 
case the Madras and Patna High Courts call it 
only an irregularity not affecting the jurisdiction 
for further proceedings in execution. 3 j 

Under the Code of 1S82, the High Court 
of Allahabad thought that when once property 
was attached. , the decree was fully execute#, ^nd 
the subsequent death of the judgment-debtor 
did not affect the validity of the sale held without 
a legal representative on record, 4 but the High 
Court of Madras considered a decree full executed 
only when the property was sold and held that 
a sale after the judgment-debtor’s death without 
a legal representative on record was invalid. 8 
To avoid the confict of; opinion, it has now been 
provided that a legal representative must be 

1. Sham Lai v. Modhustidan, (1895) 22 Cal. 559 ; Manjulabai 
V. Pandurang, (1931) Bom. 215. Sco also Marahmat v. Oudh 
Commercial Bank, (1931) All. 320=133 1.0. G09. 

2. Sioaminatliav. Vaulyanatha, (1905) 28 Mau. 46GF.B.; Ilira- 
ohand v. Kastur Chand, (1894) 18 Bom. 221; Setli Shapurji v. 
Shankur, (1395) 17 All. 431 ; Thumboo Pillay v. Sriramulu, 1190T) 
17 M. L. J. 300. 

3. Pasumarli Payulamma v. OanH Lakshininarasamma. 
(1915) 28 M. L. J.(525 = 29 I.C. 314; Sri Chandra Chur Deo v. Sit. 
Shyam Kumari . (1932) 11 Pat. 445 (an appeal to Privy Council). 

4. Sheo Prasad v. Hiralal, (1S90) 12 All; 4 10; Abdul Rahman 
v, Shankar, (1895)> 17 All. 1G2. 

5. Qrovcs v. Administraror-Qencrcd , (1889) 22 Mad. 119 ; 

Raghunathaswamy v. Copal Rao, 41 M.L.J. 517. . ) . . ^ 
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added, if the judgment-debtor died any time 
before the decree is fully satisfied . 1 

Where the decree obtained against the judg¬ 
ment-debtor is sought to be executed after his 
death against his legal representative, the legal 
representative is liable only to the extent of the 

property of the deceased which has come to his 
hands and has not been duly disposed of; The 
decree-holder can take the property of the debtbr 
found in the hands of the representative and - the 
property of the representative from whatever 
source derived, to the extent to which he has 


wasted the assets which descended to him without 
satisfying the debts of the deceased, 8 -Whei^a 
decree is passed against a person as the legal 
representative, he will be personally liable to the 
extent to which the assets of the deceased have 
not been duly applied. 3 Ihe Court of execution 
can only so far exercise its jurisdiction to', grant 
relief under the decree. 4 Where therefore. ,the 
decree-holder asks to make the- legal representa¬ 
tive liable likewise for the property of the deceased, 
which with due diligence on his part might have 
come to his hands, that is, seeks to make hiiti liabfe 
on the footing of wilful default the remedy ik riot 
by proceedings in execution but by a regular 

suit- 8 • . i 7 

TO In • Ratnamm f u v n SundaracJiari~ (1933)' Mad: 508 = 144 
i a !° 5 *!?» araj 1’ **-?’*& D **- (1933) Na S . 55=142 1.6, 274. 
2 Rajrup v. Romgnlam . (188S) 1G Oal. 1 ( 5 ) ;C hintomohty V. 


(1988) Rang. SCO!~ 

TO rtf, Ra ’ na0] ™ ldra v - Tirupati, (1916) a AI.W.N. 128=81 

Ia 300! *; ** 

" 1 £*#to**f v - Xormnzai*, m,\ 

. Saratmani v. Batla Krishna, (1308) 12 O.W.N. ftjl. 
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All personal estate and effects, including 
chattel and real interests, are legal assets in the 
hands of the representative, 1 though the testator 
had merely an equitable interest in them. So is 
personalty over which the testator had exercised 
a general power of appointment. 2 

Real estate is assets and rents and profits 
thereof accruing subsequent to the death are 
assets by accretion. 3 A High Court may make 
a rule that a preliminary decree in a partition suit 
cannot be sold in execution. 1 5 A gratuity granted 
to the heirs oj a deceased employee by a Railway 
administration is not an asset of the employee in 
the hands of his heirs 6 ,i 

Till the sequestration of the estate by attach" 
ment or otherwise, a creditor is not entitled, in 
the absence of any specific direction by his 
deceased debtor, to seize the rents and profits of 
the deceased, accruing after the property had 
devolved on the heirs-at-law or to make them 
personally liable to the extent of those profits 
prior to sequestration. Such profits form part 
of the the accretion to the estate in the hands of 

1. 8hep. Touch 406 ; Toller, Law of Executors, 136. 

2. Halsbury’s Laws of Euglaud, XIV. 245. 

3. Be Moon, Holmes v. Holmes, (1907) 2 Ch. 304 ; Parsot’ 
tamdas v. Kcslio Saran, (1914) 24 l.C. 206 ; Sharaf Johan v. 
Mohammed Sadiq, (1927) 2 Luck. 488; Karim Bakoh v. Har Narain- 
(1932) 137 l.C. 632 ; Jai Singh v. Pahlu, (1932) Lah. 383 = 137 1.0, 
25. 

4. Venleataswami v.< Wnkataramanarao, (1934) Mad. 692= 152 
l.C. 789. 

5. Lachvii Narain v. Umaid Rai, (1922) 9 O. L. J. 401=69 

l.C. 893. 
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the executor but an heir-at-law is not subject to the 
liability attaching to an executor or administrator, 
for he is entitled to claim the property left by the 
deceased as his own, subject to any liabilities on 
the estate created by the deceased before his death - 1 


Crops grown on agricultural land by the repre¬ 
sentatives of a deceased person are not assets of tbe 
latter 2 but if ancestral property is liable in the hands 
of a son for payment of a decree, crops raised on the 
land by a son are assets liable for the decree . 8 Survi¬ 
vors of a joint Hindu family cannot be made to 
account to the creditor of a deceased coparcener for 

produce obtained subsequent to the latter's death 
from his share of the land . 4 


' Cr °P s g rown by the widow of a deceased 
Government ryot governed by S. C7 E of the Central 
Provinces Land Revenue Act, 188 J cannot be re¬ 
garded as the property of the deceased and are not 
liable to attachment in execution of a decree against 
the latter. Under section 50 ( 2 ), to fasten tho°liabi- 
ity on the heir-at-law or the legal representative 
the right which has devolved must be property 
which can be disposed of for the purpose of satisfy¬ 
ing the debt . 5 Under section 18 of the Punjab Act 
V of 1912, a tenancy is not liable to sale or attach¬ 
ment in the hands of the tenant's heir, so that, the 
crops grown or reaped or standing after the tenant’s 
death cannot be said to be the property of the de- 
ceased and as such, be liable to attachment and sale 

I o.^ Lal v - Unnnatul Fatima, (1914) 17 O. 0. 207 = 25 

9. Kedarnath v. Ganesha, (1916) 30 M.L.-T. 991 = 35 J.O. 224 

а. Ramav. Subramanya Jois, (1883) 5 toys. C.C.R. 79. 

' v ‘ er rtastah v. Ramippa , (IS91) 6 Mys. C.C.R. 40. 

б. Nathmal v. Mt. Mattoo, (1910) 9 N.L.R. 137=21 1.0. 272 
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in the hands of the heir under section 80 of the 
C. P. Code. 1 

Where a decree under section 90 of the Transfer 
of Property Act against a legal representative of a 
deceased person directs that the amount thereof be 
realised from such property only as belonged to the 
deceased personally, the decree-holder cannot take 
advantage of section 53 C.P.C. and attach ancestral 
property which passed to the son by right of sur¬ 
vivorship. 2 Where a decree was passed against 
the widow of the judgment-debtor as his legal re¬ 
presentative to the extent of his assets but just 
before the decree another person was declared the 
heir to the debtor’s estate, the latter cannot on 
the death of the widow be impleaded in execution 
and execution should only proceed against the legal 
representative who was made defendant in the suit 
and his or her representative. 8 Where the decree 
is against the husband, execution cannot issue 
against the personal property of his widow. 4 

Although a Jat following the ordinary agri¬ 
cultural custom of the Punjab has power to alienate 
during bis life-time his ancestral property for neces¬ 
sity but when he dies without exercising this power 
and the property passes into the hands of his heirs, 
it ceases to be a part of the assets of his estate for 
the due disposal of which the heirs are bound to 
account under section 52 of the C. P. Code. 5 

Where in a suit for partition, costs were award¬ 
ed against A and on the death of A the decree- 

1 . Kidarnath v. Qaneshamal, (1916) P.W.R. 84=33 I.C. 741. 

2. Kalia'id'j.s v. Bhawani Shankar , (1911) 9 I. C. 631. 

3. Kaliappan v. Varadarajulti, (1909) 37 Mad. 75. 

4. Denno Dei v. Laoy, (1897) 19 All. 232. 

5. Hansraj v. Socket Singh , (1911)P. W. R.*79= 11 I. 0. 375. 
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holder attached the share that fell to him in that 
partition, it wis held that that share in the hands of 
his sons was liable to satisfy the order for costs. 1 

Representatives are personally liable for the Extent of 
debts of the person whom they represent to the ex- lubiiu^ 
tent of the assets come to their hands, 2 assets being 
such as are capable of being disposed of to satisfy 
the debt. 8 


The plaintiff must in the first instance give 
such evidence as would prima facie afford reasonable 
ground for inference that assets had or ought to 
have come to the hands of the defendant. But 
when the plaintiff has laid the foundation for 
his case, it will then lie on the defendant to show 
that the amount of the assets is not sufficient 
to satisfy the plaintiff’s claim or that they were 
of such a nature that the plaintiff was not 
entitled to be satisfied out of them or that there 


were any assets or that they have been duly ad¬ 
ministered or duly applied in satisfaction of other 
claims. 4 Before the representatives can be exo¬ 
nerated, they must file an inventory of the 
assets received and prove how they have been 

1. Krishna liao v. Dinkrr Rao, (1913) 19 I. C. 252 
9. Rijroop V. Bi'ldeo Singh. (1865) 2 W.R. 258 ; Drobo Mouce 
v. Dhurmo Doss. (1868) 10 W. R 197; Uockta^shee v Woo ma 
Churn, (JS69) 12 W. R. 2 33 : Assemoonnessa v. Ameru^ 2 
(J,™) 16 *• 300 • Luchmupvt Singh v. .Vand Coo mar, 

22 W. R. 388; Dslanney v. Btbse Jan, (1874) 22 W R 494 • \faAhi 
D«,. Radkailall, (1874, PR 65; BajJ p v . 

16 Cal. 1 , Chiitfam&by v. Mahtsh Chnidra, (I8S7) S3 Cal 4 fi 4 

3. Nathmcl v. Uatoo . (1913) 9 N. L. R. 137^21 I. C 272 

4. Krishnoyya v Chinnaya (1883) 7 Mad. 697 ; Wahed All 

T;„ T 05e ’ (1873) 11 B - LR 149 5 R«nohod< Das y KrishJDa! 
(19U) 21M L.J. 1096 = 13 I C. 263; Rajah of Ka)^^ 

Prayag Dots Jee, (1916) 35 1.0. 224 ; B/uo Saran y Kesko PrZ J* 
dfnxwfer, llBTOJ 14 W, R. 882. v> 
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applied, for the presumption is, on proof of existence 
of assets, 1 against them. 3 Where the representative 
has satisfied the decree or has paid off other real 
creditors to the full value of such assets, he must be 
deemed to have duly applied the assets and his 
liability would end there. 8 

The taking out of a certificate of succession was 
held not even to be prima facie evidence of posses¬ 
sion of assets 4 but after the framing of the Stamp 
Act the required duty has to be levied on the amount 
sought to be administered and though the grant of a 
certificate may not even mean that the assets sought 
to be collected were in fact realised, the mention of 
the amount for which the certificate is granted will, 
it is believed, be sufficient admission of the existence 
of assets and the burde % n will be on him to show that 
though the certificate had been taken the assets could 
not be realised. 


Application 
of assets. 


The right of the Crown to be paid in priority 
to other creditors is a prerogative right and whenever 
the right of the Crown and the right of a subject 
to the payment of a debt of equal degree come into 
competition, the Crown’s right prevails. 5 A surety 

1 Assti'tsotm ssa v .4 ;u<< r>inn,issa, (1871) 15 I'.R. 185; Rajah 
of Kalahasti w. Prayi) Dos, (1916J 18 M Ij.-T. 391 = 35 IC. 224 ; 
Qovardhan Doss v. Krishna Doss, (1911) 21 M.L.J. 1096=12 I. 0. 
253; Iu re Hyatt, (1888) 38 Ch. D. C09. 

2. Joogtil hishore v. Kahaihvrn. (1876) 25 W. R. 224. 

3. Ram Qommv. Ayma , (18691 12 W. R 177 ; Seth Kustvr . 
chandv. Alangil Dev, (1895) P R. 68. Ste »lso Veirasokkaraju 
v. Papiah, (1903) 26 Mai. 792 J Hull Saboo v A'ly, (1904) 80 
Bom. 220 ; Khushrobai v. Hurmossha. (18*7) 11 Bom. 727. 

4 . Kottala v. Sliangara, ( 1866 ) 8 M. H C. R. 1C1» Joogul v. 
Kalec, (1876) 25 W.R. 224. 

5 . Re Henhy $ Co., (1879) 9 Ch D. 469. C. A ; New South 
Wales Taxation Comtnrs. v. Palmer, (1907) A. C. 179 P. C. ; A. O. 
for New South Wales v. Curator, Intestate Estates , (1907) A\ C. 
519 P. * Re Wibb (H. J .) Sf (ltfil) 2 Ch. 27 l 6, 
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to the Crown who has paid the debt of bis deceased 
principal is entitled to the Crown’s priority. 1 

Debts with statutory priorities must be judged 
on the particular statutes regarding their position 
relating to secured debts 2 For instance under the 
Bent Acts of the different provinces and Kevenue 
Becovery Acts a first charge is created for rent and 
revenue due. 


The representative has a right to pay a debt 
barred by any statute of limitation, 3 but not after 
the debt has been declared by a competent Court to 
be so barred. 4 It has been held in England that 
the right to pay a debt barred by limitation is an 
exception to the general rule that it is a devastate 
for a representative to pay that which need not be 
paid, and is not to be extended to a debt to which 
the Statute of Frauds affords a good defence. * One. 
of several representatives has probably no right to 
pay a statute-barred debt against the interests of his 
co-representative. 6 


174. 


Re Churchill (Lord) Manisty v. Churchill, (1888) 89 Ch.D. 

2. See in England, Poor Relief Act. 1748, (17 Geo II. o 86 • 
Friendly Societies Aot, 1896 (59 & 60 Viet o. 25); Trostee Savings 
Bank Aot, 1068 (96 27 Viot. o. 87); Regimental Debts Act, 1898 

(66 & 57 Vict-.v 5) 


8. Stahlschmidt v. Lett, (1853) 1 Sm. & G. 415; Hill v. Waller, 
(185ft) K. & J. 166 ; Til'ikchand v Jilatnal, (1873) 10 B H C.R 306 • 
ddm •Qeal; of Madras v. Hawkins, (1B77) l'Mad. 267. bat seeder’ 
Garth O.J. in Mohesh Loll v, Bisant Koomaree, (1881) 6 Gal 840. 

4. Midglcy v. Midglcy . (1898) 3 Ch. 282 C.A.; HeoJehvndrr v, 
Ramjoy, (1868) 10 W. R. 8 ; Chimnafiv. Dvikar, (1887) II Bom 
820; Kcndappa v. Jiubba, (1889) 13 Mad, 109-; Ottaiv. dshntosh 
(1893)21'Cal. 190; Kandasami v. Rnjagopalasami, (1910) 7 MLT 
863 = 5 1 G. 882. See also PhaUu v. Sorab (1885) P R. 10s F;B* 

6. Re Botolinson, Field v. White, (1885) 28 Ch. D. 358 C*A 
See centra Re Oarratt's Trust (1*70) 18 W R. 681. 

6. Seo per Lindlcy L.J. in -Midglcy v. Midglcy, (1893) ft r,h 

- : : .v. » , - 

70 *• i • • • 


• • 
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As between creditors of equal degree, the re¬ 
presentative has the right to prefer one to another; 
even after an action has been commenced against 
him by the latter. 1 Eut an order for administration 
or the appointment of a receiver in an action puts 
an end to the power of preference, 2 and if he pays 
any creditor after the order, he does so at his risk 
and is only entitled to stand in the place of the cre¬ 
ditor against the estate. 8 An order for an account 
by the lepresentative does not affect the right of 
preference 4 

An executor or administrator is bound to pay 
the creditors of the estate equally and rateably* and 
if he fails to satisfy the Court that he had so distri¬ 
buted the assets he will be asked to answer for it 
personally. But this rule of rateable distribution does 
not apply to a Hindu heir. The right of the decree- 
holder to have his debt paid out of the assets in the 
hands of the legal representative is not affected by the 
provisions of section 104 of the Probate and Admi¬ 
nistration Act and the legal representative is bound 
to pay to the decree-holder the full amount of the 
decree, though there may be other creditors of the 
deceased and the assets may not be sufficient to pay 
all the debts in full. 6 

1. Darston v. Orford, (Earl), (1702) Colles. 229 ; Re Radcliffe, 
European Assurance Society v. Rcdaliffe, (1878) 7 Cb. D. 733 ; Vi- 
bart v. Ooles, (1890) 24 Q B.D. 364 C.A. 

9 . Davusv. Parry, (1899) 1 Ch. 602 (609). ' 

3 . MUoheIson v. Piper, (1836) 8 Sim. 64; Irly v. Irby, (18B7) 

94 Bear. 525. • _ 

4. Re Rarrett, Whitaker v. Barrett, (1889) 43 Ch. D. 70. 

6. Indian Succession Act (X of 1865), S. 282 ; Probate and Ad¬ 
ministration Aot (V of 1881), S. 104. 

6. Vcnkatarangayan v. Krishnasami, (1899) 22 Mad. 194; also 

Vcerafokkdraju V. Papia, (1908) 23 Mad. 792; Baji SaM v. Ally 
Maltdmed, (1006) 30 Bdm, 270 (<J3sfe o! Cvtdhi Uctnfi0n)i 
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The representative is not entitled as against cre¬ 
ditors to make provision for contingent liabilities ; 
such liabilities do not constitute a debt until the con¬ 
tingency has arisen. 1 Except when there is an order 
of Court " the representative can only distribute the 
assets amongst the beneficiaries without regard to 
contingent liabilities at his peril. Thus if the estate 
comprises shares in a joint stock company not fully 
paid up, and the executor pays a legacy and a call 
is subsequently made upon the shares, the represent¬ 
ative is liable to pay the amount of the legacy to- 
words satisfaction of the call. 8 

The right of retainer is a personal privilege of Right of 
the representative, as against creditors of equal Retainet 
degree, to retain out of the legal assets of his testa¬ 
tor or intestate sufficient to meet a debt owing to 
himself. The right is one recognised by the law 
on the ground that the representative cannot sue 
himself and would therefore be put in a worse 
position than any other creditor, who by suing and 
recovering judgment would obtain priority over the' 
representative ; the right may also be described as 
the correlative of the right of preference, the credit¬ 
or representative having the right to prefer himself 
to another creditor of equal degree. 4 

An executor de son tort cannot retain. a One 
of several representatives cannot assert his right of 
retainer to the prejudice of his co-representatives • 
where one retains all c an claim the benefit. 6 The 

_ 1. Soeife Hargreaves, Dicks v. Hare, (1890) 44 Oh. dTIsS 

2. Halsbury’s Iaws of England, XIV. 256 

3. Taylor v. Taylor, (1870) L.R. 10 Eq. 477 , 

4. . Halsbury’s Laws of England, XlV. 256. ■ 

•• 5. Cwtit V. Vernon, (1790) 3 T*tm Rep. 6S7. • . . 

6. Chapman v. Turner, (1739) 9 Mod. R« p . 268, 
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right of retainer extends to all assets, whether act¬ 
ually or constructively in the hands of the represen¬ 
tative 1 and has priority over the costs of an action 
to administer a fund. 2 

The right of retainer can be exercised in res¬ 
pect of a legal as well as an equitable debt. Thus 
the right of indemnity belonging to an executor who 
is surety for an unpaid debt of his testator creates 
an equitable debt in respect of which he may exer¬ 
cise his right of retainer and an executor partner is 
entitled to retain in respect of a balance to be as¬ 
certained in chambers upon taking the partnership 
accounts- 3 

This right-can be exercised in respect of a debt 
due to himself and another jointly in respect of un¬ 
ascertained debts for which there is a certain stand¬ 
ard or measure such as damages for breach of 
contract, in respect of a statute-barred debt, in 
respect of a debt due to another estate of which he 
also happens to be the representative, in respect of 
a debt due to a trust estate of which he is a repre¬ 
sentative of the sole survivingtrust.ee; but not in 
respect of future instalments of an annuity, (as they 
do not constitute a debt upon which he could sue), 
or in respect of damages which are arbitrary as in 
cases of torts. 4 

The right is available also against creditors of 
equal degree. 4 it is not lost because the represent- 

1. Putman v, Mrdows, (19 1) 1 Cb ‘288. 

‘ 2 . Chi-sum v. Deices (1828) 5 Russ 29 ; Tipping v. Pomr, 
(1842) 1 Hare 405. 

8. Halsbury’s Laws of Eugland, XVI. 257. 

4. Ibid. 257-259. 

5. Wilson v. Corwell, (1883) 23 Cb. D. 764 ; Be Jones, Calvcr 
v. Laxton, (1885) 31 Ch. D. 440; Re Bentinck, Bcntinck v. Ben- 
tinok, (1897) 1 Ch. 673. 
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ative has done nothing to assert it before he had 
occasion to do it; it is only when some one seeks 
to take assets out of his hands, that it becomes 
necessary for him to assert his right. 1 It may be 
lost by waiver, 2 * but is not affected by a decree for 
administration. 8 

If the legal representative of a judgment-debtor 
against whom execution has been taken dies before 
the decree is fully executed, the decree-holder may 
execute the decree against his legal representative to 
the extent of the assets of the original judgment- 
debtor that may have come into the hands of such 
legal representative. 4 * So where in execution of a 
decree obtained against a father, the son was pro¬ 
ceeded against, so far as the ancestral properties 
in his hands were concerned, the circumstance that 
the son died pending execution would not make aoy 
difference in the character of the assets for their 
liability to answer the original debt. 4 

A person cannot be put on the record oh the 
mere ground of possession of property, so long as 
there is a legal \ epresentative on the record. But 
the decree-holder can follow in execution such 
property of the debtor as is in the possession of 
such person through the legal representative. 6 * If 
the purchaser from an heir or devisee knows that 
there are debts unsatisfied and the heir or devisee 

1. Re Fludy,r. Wing fit Id v. Ertkine, (1898) 2 Ch. 662. 

2. See Playtr v. Foxhall, (1826) 1 Russ. 638; Trevor v, 
Hutchins. (S896) 1 Ch. $44 C. A. 

8. Halabury’s Lvwa of England, XIV. 260. 

4. Jajri Begam v. Saira, (1900) 22 All 867. 

6. Kasturi Ranga v. Venkatarama, (1914) M.W.N. 854=24 
1,0. 280. - 

6. Nadir Hossein v. Bissenchand,{1898) 8 o’.L.R. 437; Oriental 

Bank v. Gobinlol , (1884) 10 Cal. 718. 



Liability of 
legal represen¬ 
tative’s legal 
representative. 


Following 

assets. 


598 


THE LAW OF EXECUTION 


to whom he paid the price does not intend to apply 
it to the payment of the debts or that there are not 
assets to pay the debts, the property can be followed 
in his hands by suit. 1 Where a decree is obtained 
against a widow as representing her husband for 
conversion of his property, and a stranger, in collu¬ 
sion with the widow or without her consent, sold 
the property and retained the price, the stranger is 
liable. 8 A decree-holder is at liberty to follow his 
deceased judgment-debtor’s property in the hands of 
the parties in possession, notwithstanding that a 
certificate of administration has been obtained by a 
third person. 8 If the heir of a Hindu or a Maho- 
medan sells property inherited to a bona fide purcha¬ 
ser the creditor cannot follow the property in the 
purchaser’s hands, but the heir will be liable to 
account for the assets. 4 The executor of a Maho- 
medan can, subject to the limitation imposed by 
the Indian Succession Act in case of real property, 
sell the estate to pay the debts. 4 

1. Oreendur v. Mackintosh , (1879) 4 Cal. 897 ; Narsingh v. 
Najmuddin , (1882) 8 Cal. 20. 

2. Oooroo Das v. Ram Narain , (1884) 11 I.A. 89. 

3. Dhumpat v. Rajessuree , (1871) 15 W.R. 476. 

4. Bazayet v. Dooltchand , (1879) 4 Cal. 402 P.C.; Yasin Kkan 
y. Mahammad , (1897) 19 All. 504. 

6. Kalee Narain v. Ram Coomar 9 (1864) W.R. 99; Wahidun • 
nissa v. Shubrattan , (1870) 6 B.L.R. 54. See Grcniderv. Mackintosh 
(1879) 4 Cal. 329. 
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CHAPTER XIII 
Sureties. 

Execution oao issue only against parties or representatives—Exoeption: 
Execution allowed against surety—Change in the law—Surety 
for performance of decrees—Surety for restitution—Surety for 
payment of money or oosts—Sur9ty for performance of a condition 
—Surety for appearaooe—Surety bond—Stamp—Registration— 
Change in the law—Remedy is alternative—Remedy is confined to 
personal liability—No summary remedy if there is no personal 
liability—or if the bond is uot one so enforceable—Liability is 
limited by the bond -Limits of liability—Liability is co-exbensive 
with that of the judgment-debtor—Surety is not a party generally 
—Appeal—Enforcement of bond — Where there is personal liability 
—Where there is a charge on immoveablo property—Conflict of 
views—History of the case-law—Review of authorities—Result of 
the authorities—Correct view of the law—Discharge by dismissal 
of applioatiou—Discharge by death of principal. 

No Coart can pass judgment against one who 
was not a party to the action and no execution can 
issue under a judgment against any but the defen¬ 
dant or his representative in interest. In other 
words, the parties in execution are parties to the 
action to which the execution relates or their re¬ 
presentatives. To this general rule, an exception 
has been enacted by tha C. P. Code: 

“Where any person has become liable as 6urety, 

(«) for the performance of any decree or 
any part thereof* or 

( 5 ) for the restitution of any property fallen 
in execution of a deoree, or 

• (c) for the payment of any money, or for 
the fulfilment of any condition imposed 
on any person* under an .order of the 
Court jn any shit or in. any prttteading 
conefcquant thereon, 

a * : a 


Execution 
can iesue only 
against 
parties or 
representa¬ 
tives. 


Exoeption; 
Execution 
against 
surety. 
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the decree or order may be executed against him, 
to the extent to which he has rendered himself 
personally liable, in the manner herein provided 
for the execution of decrees, and such person shall, 
for the purposes of appeal, be deemed a party with¬ 
in the meaning of section 47.’ 1 But the Court has 
a direction to refuse execution. 2 3 4 

Change in Under the corresponding section of the old Code 

surety bonds were enforeeaolo, when taken for the 
performance of a decree. It was therefore held that 
the provision did not embrace cases of persons who 
undertook to do acts other than the performance of 
a decree. 3 The section therefore did not apply when 
a person undertook the production of documents 
when called upon/ became a surety after decree 5 (as 
when in execution the decree was varied and provi¬ 
sion was made for payment by instain ents) 6 for pay¬ 
ment of the decreed amount, or guaranteed the per¬ 
formance of any appellate, decree, according to the 
Calcutta High Court, 7 though otherwise according 


2. C.P.C.S 145 = (Old Code, S. 253). 

2. Abdul Hussein v. D.J. Mislri $ Co. (1922) 40 Bom. 702, 

3. Baloji v. Ramasami (1883) 7 Mai 384 ; Arunaphellam V. 
Aruuachellam (1891) 15 Mad. 203 ; Munisamayya v. Shanimanna, 

(1887) 9 Mye. O C R. 49. ' 

4. Nar ay mamma v. Ramnyya, (1899) 22 Mad. 268. 

5 . Ram K'ssniv. Harkhoo, =1867) 7 W. R 329 ; Gnjendro v. 
Hcmanginee , (1870) 13 W. R. 35.; Chandan v. Tirkba, (1881) 3 All. 
809 ; Balaji v. Ramasami, (1883) 7 Mad 284 ; Bthari v. Jagnan - 
dun, (1897) 19' All- 247 ; Hardto v. Zaman, (1866) 8 Ail 639; 
Lahshman v. Gopal, (1900) 30 Bom. 606. See SanaXun v. Dinonath, 
(1898) 26 <’al. 222. 

6. Chundu v. . Mughala ,- (1871) 3 N. W. P. 88. 

7. Radha Pershad v. Phul Ji ri, ( 1885 ) 12 Cal. 403; Kali' 
churn v. BaJgobxnd. (1838) 15 Cal. 497, Sinioo v. Balmukund, 
( 1896 ) 23 Cal. 212 (restitution) ; Tokhan V. Udxoant, (1894) 26 Cal. 
25. But 'do-utra earlier Okundcrkant V. Ram Cdomar, (1878) 8 O.L.H 
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to the other High Courts . 1 The section as now 
enacted extends the scope of the provision. 
The section deals only with the execution against 
a surety, and not with the question of refund 
of money deposited by a surety . 2 It does not 
define the liability of a surety, but merely pres¬ 
cribes the procedure for enforcing a liability . 3 
It applies where the liability of a surety is 
incurred independently of the decree and is not 
contained in the decree itself and in the latter 
case he becomes really the judgment-debtor 
and he becomes liable as such.'* Where the 
consideration for the surety’s promise is the 
forbearance to sue or continue proceedings 
against a judgment-debtor, all stipulations on 
the subject which constitute the part of such 
consideration must be complied with before the 
surety become liable . 8 

A surety may guarantee the performance of 
ahy decree, original or appellate.* Where an ex 
parte decree is set aside i under Order 19 rule t 3 , 
and security taken for the performance of the 
decree, the surety becomes liable if a dCcr'ee is 
passed on re-hearing. T 

1. Thirumalai v. Rammayyar, ( 1889 ) 15 Mad. 1 ; Venkapa v. 
Bbdingapa, (1887) 11 Born. 411; Jetnsedji v. Bawahai, (19014 
95 Bom. 401 ; Lakshman v. Gopal, (1906) 30 Bom. 606 ; Jauki y. 
Sarup, (1895) 17 All. 99. 

2. Mating Po v. Ma Tha Pon, (1826) 6 RftDg. 494. 

8. Faquir Singh y. Oondatnal, (1996) Lah. 544=95 I.C. 139. 

4. Firm of Ayaram v. Beiram, (1927) 103 I.C. 449, 

6. Quranditta v. Firm of Qurdamal, (1925) I*h. 662. 

6. O P. 0., O. 41 r. 6. Baji Ahmad v. Maruti , (1981) 65 Bom. 
97. floe Annadana Jadayav. Konnmmal, (1933) 141 I. C 852. 
Mahomed Din v. Nawab, (1981) Rang. 65 = 131 I.C. 600. 

7. ’ Amolak Sao v. Kdshinath, (1921) 64 I.C. 430) Chalappa V. 

Rimaahandra, (1919) 41 Bom. 84; soo also Baja Baghubar Singh 
y, Joy lndra, (1919).42 All. 158 P.O.; Sonatun v. Umonatfc, (189&i 
26 Cal. 222 ; Matadin v. Ramlakhdn, (1930) 52 A}1 163 ; Lal'Singh 
Y-(1930) Lah. 80=129 1.0. lBO'/Rammth v.RaW, 
(lOroyLatf. 185=124 1.0.617. ll • 
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Surety tor 
costs etc. 


A person may guarantee the restitution oi 
property taken in execution of a decree . 1 The 
restitution spoken of here is the restitution of the 
very property taken under the decree by a party 
to the suit. While S. 144 relates to the party to 
the suit. S. 145 covers a similar case though not 
with regard to the party to the suit but with re¬ 
ference to a third party who has become a surety. 
There is nothing to show that the intention of the 
legislature in enacting this cl. (b) was to extend 
the restitution of the properly to cases where it 
was not taken in execution but where it was 
attached during the course ol execution of a 
decree for payment of money to the party 
aggrieved of the value of the property.- 

Under an order of Court a person may 
guarantee the payment of money® and give secu¬ 
rity for costs , 1 or may guarantee the fulfilment of 
any condition imposed on another.® The liability 
attaches only in the case of a person who is 
surety for the payment of money under the order 
of the Court and not a surety liable to pay owing 
to default.® When any person has becom e liable 

1. G. I\ C., O. 41, r. 6 ; sco Vc\ikaiapya v. Baslingaypa , 
(1887) 12 13om. 411 ; Tiruvialai v. liainayyar, (1989) 13 Mad. 1: 
Kameswaramma v. Vcnkatasubbii, (1915) 88 Mud. 1120; Jivnalictji 
v. JJaioabhai, (1900) 25 Bom 409 ; Anant v. Naraymi, (1901) 8 
Bom. L K. 547. 


•2. Nandram v. Finn of Bliagat, 25 Punj. L.R., 525. 

8. Karuppcui v. Nagapim, (1934) 57 Mud. 688. 

4. Sto Karuppan v. Subramanian, (1932) Mad. 188 = 136 I.C. 

318. For costs of defendant, sec C.P.O.. O. 25, r. 1 ; Ram ^ootnar v. 
liamFando, (1876) 2 Cal. 283 P C.; Abdul y. Fargcaunnsa, (1888) 
10 Gal. 823. For costs of respondent in first appeal, see Ibid. V. 
41 r 10 Forcosts of respondent in appeal to King in Gouucil, seo lbia. 
O *45 r 7. Bas Bahadur v. Miiqlda , (1879) 2 All. 604 ; bubra- 
niauici iyarv. Abdul Rahman, (1922) 70 I.G. For case ° f 

arrest and attachment before judgment sco ibid. lO. 38, rr. 2 ana o. 

5. Such as for production of documents or o.Ullo, tec Sehal Ah 
v, Farzaiit AH, (1917) 38 I.C. 90, 

6. Satikwmijv. Vasudcvau , (1926) Mad. 1005 — 97 1.0. 787. 
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as surety for a receiver, the security can be 
enforced under section 14 s . 1 « 

Where the respondent and another executed 
a bond for the production of certain moveables 
attached in execution of a decree by the appel¬ 
lant, and the bond provided that “ if any default 
is made in respect of the properties, ourselves 
(the sureties) would be liable for all the loss that 
may be sustained thereby and for any amount 
that may be directed by the Court,” and on 
the failure ol the sureties to produce the articles, 
the assignee of the decree applied for the arrest 
of the second surety, it was held that, although 
the case did not fall under S. 145 of the C. P. 
Code, the Court had inherent power to enforce 
the bond without recourse to a suit; the proper 
procedure would have been to get an order from 
Court, after notice to the sureties, that the bond 
is forfeited and then to proceed to execute that 
order . 8 


Where a judgment-debtor is brought on arrest surety ioc 
and expresses his intention to apply to be declared tt PE*»R*noe. 
an insolvent, he may be released on furnishing 
security. 8 Under the present Code the security is 
required that “the judgment-debtor will within one 
month so apply and that he will appear when 
called upon in any proceeding upon the appli¬ 
cation or upon the decree in execution, of which 
he was arrested and if he fails so to apply and to 

_ * -- Vj 

60 1 G Wain,Jt (1931 > 13 Buc. L. T. 91 = 

42 8G3 FB. V ’ ^maliuga Qounda», (1920) 

2. Jamnadas v. Krishna*, (1933) Mod 722=145 J.G. 1004 

f P n H To V * Pakkiri ‘ ( l983 ) Mad. 342 = 142 1.0. 581.- : { 

3. 0. P. 0., a. 65 (4) (=01d Codo, S. 836). r 1 -< . ■ 


Jj‘ V f 1 » 
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appear, the Court may either direct the security 
to be realished or commit him to the civil prison 
in execution of the decree.” Under this provi¬ 
sion therefore if the security bond is passed, the 
surety’s liability does not end with the mere pre¬ 
sentation of a petition in insolvency but conti¬ 
nues until both the conditions specified in the 
rule are satisfied . 1 Where a judgment-debtor 
furnishes secui ity under the Section 55 ( 4 ) the 
security should be directed to continue until a 
final order is made on the petition to be declared 
an insolvent . 2 When the surety guaranteed the 
appearance of the judgment-debtor on the parti¬ 
cular day to enable him to pay the decree, but on 
that day the judgment-debtor appeared and 
offered to file a petition for insolvency, and the 
hearing was adjourned and no fresh security was 
taken, if the judgment-dehtor Tailed to appear for 
the adjourned day, the surety was liable on his 
bond . 3 . : 

The contract of the surety may be oral or in 
writing. 4 5 The liability of a surety is determined 
by the terms of the contract and when it is in 
writing the bond must for its validity conform 
to the requisites of the general law relating 
to stamp and registration and if for any 
reason it becomes invalid, as a transation Det- 

1. Kailas V. Arunaohala, (1914) 22 I.C. 453: Sundara v. 
Vtiraddrajd, (1916) 34 I.C 40; Woriur Commercial Bank v. Kaja, 
(1927) 109 I.C. 525 ; Mania Raksh v. Allah Ditta, (1935) Lab. 145. 

2. Abdul Hussain v. Mistrs Sf Co., (1921) 46 Bom. 702. 

3. Finn oj Shiv Dayalv. Mahomed Khan, (1924) Lah. 490=80 
110.-700; Brandronath v. Kisliori Lai, (1934) Lah. 401 = 160 I'.C. 
7p0; fiJiaw Wallace 8f Co., v. Sundar Singh, 11930) Lab. 575 = 125 
1.6. 324. 

4- Joyman v. Easim, (1926) 95 I C. 483; Shyam Fro:anno v. 
Kcshab Chandra, (1921) 81 1.0. 702; Dliaram Singhv. Nand 
Singh, (-1925) Lab. 170 ; Vtnkobanna v. Firm Mayachand, (1925) 
86 1.0. 304. Sec Thakar v. Ram. (1928) 108 1.0. 376. 

5. Raghunandan V. KirUjdmttnd, (1932) P.O. 181; Mukat 
Rcliari v. Kushi Ram, (1935) Lab. 121 ; Kdruppan v. St 
am, (1932) Mad. 188 = 136 I.C. 318 ; Narstngh V. Ntrpat, (1932) 11 
Pat.'680 ; Jia Bai v. JoharmuU, (1932) 59 Cal. 1S50J 
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ween ordinary persons, it does not acquire better 
sanctity, because the bond is addressed to and is 
drawn in favour of the Court or the officer that 
presides over it. 1 


Under Act I of 1879, security bonds came 
under the general term ‘ Bond,’ 2 3 * so that when a 
bond was given under the orders of a Court as 
security by one party for the costs of another, it 
was held 8 that the bond was subject to two duties (a) 
ad valorem duty under Article 13 of that Act and (b) 
a court-fee of 8 annas under Article 6 Sch. II of the 
Court-Fees Act. Likewise a document filed as securi¬ 
ty by an applicant for the suspension of the issue of 
a decree pending appeal was said to fall under the 
term ‘Bond,’ under that article. 4 But by the 
amending Act III of 1889 an exception was intro¬ 
duced by the addition of the words “ or by the Court- 
Fees Act VII of 1870 ” and the exception is retained 
in the present Stamp Act II of 1899. 5 Under the 
Court-Fees Act, a bail-bond or other instrument of 
obligation given in pursuance of an order made by 
a Court or Magistrate under any section of the Code 
of Criminal Procedure or the Code of Civil Proce¬ 
dure is chargeable with a fee of 8 annas. 6 The 
result of the amendment would therefore be that all 
bonds passed under any section of the Code of Civil 


1. Nagaruru Sambayya v. Tangatur Subbayya, (1908) 31 

Mad. 330. ' 

2. Article 13. Sohedule I. 

3. Kulwantav. Mahabir, (1888) 11 All. 16 P.B. ; Soonjharee 
v. Ramessur, (1865) 5 W.R. 34. 

875, 8 O^iaa^ 111 *** * BmW N ’ W ’ P - * ° 0m - 0f ^mps.No. 


,. 5, o A '“ 0l ° 15 °f Aob 11 of 1899 rans thus: Bond (as defined by 
seotion 2 (5)] not being a Debenture (No. 27) and not being otherwise 
provided for by this Aot or by the Court-Fees Act (VII of 1870). 

6. Article 6, Sohedule II of Aot VII of 1870. 
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Procedure are chargeable with a court-fee only 
and not under the Stamp Act. Before the C. P. 
Code of 1908, an instrument of mortgage to 
secure costs of an appeal to the Privy Council was 
held chargeable with an ad valorem duty under the 
Stamp Act and not with an eight annas stamp under 
the Court-Fees Act on the ground that it was not 
an obligation created by the direction of a Court, 
the security being then required by the rules made by 
the Privy Council in enforcing which the Courts in 
this country acted ministerially. 1 But such security 
is now taken under Order 45, rule 7 of the C. P. 
Code of 1908 and must now stand on the same 
footing as other bonds under the Code. 

A security bond passed by an applicant for an 
order to set aside an ex parte decree or for a review 
of judgment under the proviso to section 17 of the 
Provincial Small Cause Courts Act (IX or 1887) not 
being a document provided for by Article 6, Schedule 
II of the Court-Fees Act was held to be stampable 
as a bond under the Article of the Stamp Act. 2 But 
it is impossible to see how a security bond given as 
a condition precedent to setting aside an ex parte 
decree, on an order of Court under Order 9 rule 13, 
is not within the exception, for the rule says “ that 
the Court shall make an order setting aside the 
decree against him (the judgment-debtor) on such 
terms as to costs, payment into Court or otherwise 
as it thinks fit ” and under the discretion conferred 
by the word ‘ otherwise.’ Courts generally direct 
security to be furnished in lieu of payment of money. 

A security bond for the production of livestock 


1. Mahomed v. Secretary of State for India , (1869) P.R. 63. 
3. Ciy. Ref. No. 7 of 1897 ; (1897) Bom. P.J. 167. 
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given under Section 2G9 of the Code of 1882 1 is a bond 
given in pursuance of an order of Court under the 
C. P. Code and is chargeable only with a court-fee 
of 8 annas . 2 Agreements taken in respect of the 
custody of moveable property attached under the 
provisions of the repealed Rent Recovery Act 8 were 
held to be chargeable as agreements under Article 5 
of the Schedule I of the Stamp Act . 4 A bond given 
by a third person in accordance with clause (2)5 0 f 
Section 462, C. P. Code of 1882, 6 in order to enable 
the next friend of a minor decree-holder to receive 
the decree-amount was held to be chargeable only 
with 8 annas on the ground that it was otherwise 
provided for by the Court-Fees Act, though the 
bond was secured on immoveable property. 

The Board of Revenue felt a doubt, whether 
irrespective of security of immoveable property the 
bond could come under the head ‘ security-bond 17 
or ‘ mortgage deed ’ in Articles 57 and 40 of the Stamp 
Act. All bonds given in pursuance of an order made 
under C. P. Code were exempted under the Stamp 
Act and liable under the Court-Fees Act only. In 
making the reference the Board said with regard to 

, 7 /’ t?°u S' 2l » tole48 - For the rule originally enacted, the 

Madras High Court has substituted a new rule authorising security for 
live stock under attachment. See Form 15 A., C. P. Code 1908 

v. tZZZf stamp Aclt (1914) 37 “• 17 f:b - 5 

8. Now Madras Estates Land Act >1 of 1900). 

4. Madras B. P. No. 41, 17 January 1888. 

5. Now Or. 82. 6. 


G. Ref. Case No. 9 of 1908. M. H. Court. 

of r S& °' 1C ' ty b ° Qd or mort 8age.deed executed by way 

0 ° 2?? ! * 6 e J Xeoution * »» office or to account for money 

" T 7 r T by Virfcue ***** or executed by a surety to 

6 , Perf ™ nce of a °O Qtra 06- (a) When the amount of 

TZS 10 °°" the as a Bond for the amount 

seourod (b) In any other oase—Five Rupees. See alffo thn 

aMetadnfehfa of Indian BtaWp Atk tor AhtfriM dfaty. 
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the document forwarded for adjudication, “ The 
executants undertake the performance of an engage¬ 
ment, i. e., to pay a certain sum to the Registrar of 
the Court of Small Causes on a certain contingency 
and they also create in favour of the Registrar a 
right over immoveable property. The document in 
question therefore falls with the definition of mort¬ 
gage deed in section 2 (17) of Act II of 1899 and is 
liable to an ad valorem duty of Rs. 5 under article 
40 (b). In Reference Case No. 9 of 1908, the High 
Court held that a document similar to the one now 
in consideration was not chargeable under the 
Stamp Act as it comes within the exception in 
Article 15, Schedule II of the Act. Article 40 
contains however no such exception and as the law 
stands at present, the fact that the document has to 
be stamped under the Court-Fees Act does not 
exempt it from being stamped again under Article 
40 (b) of the Stamp Act. The Board is inclined to 
think that the document in question requires to be 
stamped both under Article 6, Schedule II of the 
Court-Fees Act and under Article 40 (b) Schedule I 
of the Stamp Act.” The High Court answered the 
reference in a short sentence, “ This is a mortgage, 
though a badly drawn one and requires to be 
stamped under Article 40 (b) of Schedule I of the 
Stamp Act ”. 1 

The result of the authorities is thus stated 
i. Where a bond, not securing immoveable 

1. Reference Ca?e No. 19 of 1911. See Madras Registration 
Gazette, (1912) p. 239 and 1911, p. 174. This important decision has 
not been reported in the Indian Law Reports, though the earlier 
erroneous decision has been reported and being still there, is liable to 
mislead. See Amirthammal v. Ramalinga Ooundan, 48 Mad. 363 
1 3?. B. ; Kvlwanla v. Mahabir Prasad, 11 All. 16 F. B. See also 
Roar'd of Rev. (Madras), Stapop Cir, No. Jl of 1899, • ,• 
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property, is passed in pursuance of au 
order under the C. P. Code it must be 
stamped only under the Court-Fees 
Act. Such a bond is not compulsorily 
registerahle but if presented for re¬ 
gistration, the registering officer can¬ 
not insist on a stamp on it though, 
when it is filed in the Civil Court, it 
must have a court-fee stamp of 8 
annas on it. ii. Where the bond so 
passed under the C. P. Code secures 
immoveable property it will fall under 
the term ‘mortgage-deed’ under Article 
40 of the Stamp Act and be liable to 
be stamped ad volorem. Before pre¬ 
sentation to the CiviL Court, an addi¬ 
tional fee of S annas is leviable under 
the Court-fees Act. 1 iii. Where the 


bond is passed in favour of a Civil 
Court not governed by the Court- 
, , Fees Act, such as the presidency 

.Court of Small Causes, the bond re¬ 
quires to be stamped under the Stamp 
f i Act whether securing or not securing 

immoveable property, though no 

v’,. (,• court-fee is leviable in addition. 

' A security bond relating to immoveable pro- Registration 
perty is a mortgage within the meaning of Sec* 
tiqn 58 of the Transfer of Property Act arid if of 
more than Rs. 100 in value, it requires registra¬ 
tion. 3 The order of Court ‘ security accepted 1 is 
merely an intimation by the Court that the security 
offered |s sufficient for the purpose and the bpqd 
if. unregistered cannot derive validity from tjiese 
Words so as to* be brought withip section 1? ex- 
c eptioq ( 1 ) of the Registration Act,® 

Cal. 960 F.B. [overruling Dwdrkan&th v 
MjtajakaZta, (1916) 24 3.W.N. (1150); SU'rbo v; sS, (S J 

2. Otrindra v. Vijfa Qoppi; (1898) 26 Cal. 246. ; 

8. Tokhan v. Girtoar, (1905)32 Cal'. 494 * NadarutU Sort! ami a 
. TangtUuru Subbayya, (1906) 3i Msd?-98o k -T™ ; ayya 
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But in Jayappa Lokappa v. Shivam Cowda , 1 
it was held that when an application is made to 
stay execution of a lower Court’s decree 
under O. 41 r. 5 C. P. Code and an order is made 
the security-bond which is executed by a 
surety in form Sch. I, Ap. G, No. 2 is “ in itself a 
step in judicial procedure” and does not require 
registration ; also although the security-bond is 
intended to be given to a named individual but the 
security, is given to the Court and not to a named 
individual, it can be enforced by the court 
against the property in appropriate proceedings. 

Provisions as to security are meant only to 
safeguard the interest of the party who appre¬ 
hends that he may suffer a loss by reason of the 
inability of the opponent to satisfy the order or 
decree that may ultimately be passed. Furnishing 
of security therefore in no way detracts from the 
right of the decree-holder to enforce his decree in 
any way he thinks fit against the judgment-debtor. 
The security may in many cases operate as a 
substitute 'for attachment, nay, can be more 
beneficial than attachment. But the execution of a 
security-bond in favour of a Court has not the 
effect of avoiding all subsequent alienations 
The obligator has a right to transfer the property 
hypothecated in the bond, subject to the lien 
thereby created in favour of the Court. 2 

In Jauaki Nagaszuami v. Ramaswami , 0 the 
suit was for money and twenty items of property 
belonging to the defendants were attached before 
judgment; the defendants applied to the Court to 
release the properties from attachment and offered 
security of five items of the attached property. Af¬ 
ter the plaintiffs obtained the decree they proceeded 
to levy against the property given as securit y. The 

1. (1928) 52 Born. 72 ; Kasturi Lai v. Goverdhandas, (1934) 15 
Lah. 282 F. B. 

2. Raj Dans v. Surju, (1919) 3 Pat. L J. 176—13 I.C. 154. 

3 . Kaminikumav v. Eirala 1 ., (1919)51 I.C. 736 

4. (1929) M.W.N, 264=56 1.3. 267. 
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District Judge held that a the plaintiff had not obtained 
a charge or lien over this property, and was not 
entitled to get the decree amount realised out of this 
property. The learned Judges on appeal said “ We 
are UDable to agree with him. There are two classes 
of cases, each of them well -defined, and the question 
is under which of these classes the present bond 
comes. It was held in Erikulappa Chetty y. The 
Official Assignee, Madras , 1 that where a bond is 
given for the production of certain property in 
Court, the person who secures the giving of this 
bond is not entitled to any preferential right in the 
property comprised in the bond. Cases where 
security is given for appearance also belong to this 
class. In such cases, the person who enables the 
bond to be taken obtains no preferential right. 
Again in cases in which there is a bare attachment 
under the Code of Civil Procedure, it does not give 
a right of lien to the person who gets the property 
attached. The principle underlying all these deci¬ 
sions is that where a bond is given for the produc¬ 
tion of property or where there is an attachment, 
the bond is not ear-marked for the credit of the 
suit. The second class of cases, which is illustrated 
by the decision in Ramiah v. Gopalier , 2 lays down 
that where something has been done for the credit 
of a suit, then the party who procures that thing 
is entitled to a preferential right in the bond 
given. In Ramiah v. Gopalierr money was deposited 
in the court and that was held to give the plaintiff 
a right , over others. In Subramanya Chettiar v. 
Raja of Ramnad* the learned Chief Justice and 

1. (1916) 39 Mad. 903. Papannah v. Tirtmarana , (1880) 2 
Mys. C.O.R. 153. 

2. (1918) 41 Mad. 1053. 

3. (1918) 41 Mad. 327. 
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Kumaraswami Sastri, J. pointed out that the giving 
of a bond is on the same footing as depositing 
money in Court. Abdur Rahim and Oldfield, JJ. 
in Gopala Iyer v- Thiruvenkatan Pillai , 1 held that 
where money has been deposited to the credit of a 
suit, the plaintiff obtains a preferential right to it. 
So the distinction is clear that where money if 
deposited in court or something is done to make the 
security ear-marked for the particular suit in which 
the action was taken, then the person who gets the 
security is entitled to a preferential right over others 
who may subsequently come in.” 

The liability of the surety is strictly limited to 
the extent of the undertaking given in the bond® 
Where a surety undertook to pay the decree- 
amount to the decree-holder if the judgment-debtor 
did not file an insolvency petition in the proper 
Court or if the insolvency petition was rejected and 
the surety failed to produce the judgment-debtor, it 
was held that the liability arose on the failure to file 
the petition for insolvency and that there was no 
question as to failure to produce the judgment- 
debtor upon being called upon to do so . 3 If security 
is given for the purpose of the performance of 
the Court of the first instance, the liability cannot 
be increased by the decree of the appellate Court 
but his liability is not affected by an order for stay 
of execution . 4 So a surety for the costs of the 
appeal to Privy Council is not liable for mesne 
profits - 5 Similarly if the security was offered for 

1 . (1917) 32 M. L. J. 503 = 38 I. 0. 481. 

2. Seo Narayan v. Gajanan, (1873) 10 B. H. C. R ; Appaji v. 
Shivlal, (1878) 3 Bom 204. 

3 . Dudhraj v. Mahabir, (1919) 5 Pat. L.J. 417 = 57 I.O. 303. 

4. Suleman v. Shivram, (1887) 12 Bom. 188. 

5 . Kusajx v. Vinayak (1898) 23 Bom. 478. 
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the repayment of the principal sum awarded in 
a land-acquisition he cannot be saddled with interest 
and costs. 1 In Ramchand v. Abdul Ali , 2 the plaintiff 
obtained a decree for some instalments under a 
mortgage-bond and in execution of his decree applied 
under Section 287, C. P. Code, 1882, to have bis 
lien declared over the property for the instalments 
still due. The lien was declared and pending appeal 
execution of the decree with the lien claimed was 
stayed on security being furnished by the debtor. 
The appeal was dismissed and the order of the first 
Court declaring the lien was left in fact. When the 
plaintiff sold the property in execution and sought 
to enforce the bond against the lien, it was held 
that the surety did not undertake any responsibility 
for the original decree but only to allow the sale to 
take place with the lien thereon, and as there has 
been a sale, the undertaking has been fulfilled. 

In Gopal Nana Shet v. Johermal , 8 a decree for 
partition was passed ordering partition of certain 
property and pending the appeal, a stay of execution 
was ordered upon giving security for the satisfaction 
of the appellate decree. That Court confirmed the 
decree of the lower Court. In execution of the 
decree the defendant deposited in Court certain 
bonds, decrees and other articles, which were in his 
possession. He did not, however, produce the whole 
of tho property for which he was liable under the 
decree, and the Court therefore ordered execution 
to proceed against his surety. The surety paid into 
Court the whole amount of the surety bond. The 
defendant (the judgment-debtor) contended that the 

1. AruiiiMlullam v. Arwiaohellam, (1891) 15 Mud. 903 

9. (1900) 2 Bom. L.R. 203. 

8 . (1894) 19 Bom. 678. 


Limits of 
liability. 
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whole sum so paid in by the surety should not be 
applied in satisfaction of the decree, but only so 
much as was necessary to make up the balance due 
after giving credit for the total value of the property 
which he had produced in execution. The Court, 
however, decided that the whole sum should be 
applied in satisfaction of the decree. On appeal, it 
was held (reversing the order of the lower Court) 
that the property already produced in Court by the 
judgment-debtor should be first applied towards the 
satisfaction of the partition decree, and that, if the 
decree-holder did not obtain complete satisfaction 
in this way, the money paid into Court by the surety 
should then be made available. 

Where on failure to file an insolvency petition 
the surety bound himself to pay Rs. 500, the pay¬ 
ment of Rs. 500 made by the surety on such 
default was to be credited against the decree and 
was not to be made available to the decree-holder 
over and above his decretal amount. 1 2 3 

A surety-bond under Section 55 (4) Civil 
Procedure Code should strictly conform to the 
provisions of the section and even where liability 
is limited in its terms, the extent of the surety’s 
liability is that created by Section L45. a 

When a person stood surety for the production 
of property attached as well as for the payment of 
the decree-amount, the production of the bullock 
after the claim was rejected did not relieve him from 
liability to pay off the decree. 8 

1. Stirendranath v. Keshablal, (1920) 25 C. W. N. 36=59 1.0, 

778. 

2. Sutidara v. Varadaraja, (1916) 2 M.W.N. 273 = 34 I.G. 407. 

3. Schat Ali v. Farzand AH, (1917) 381. C. 90. 
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Where, on releasing the judgment-debtor from 
arrest, the Court ordered that his sureties should 
furnish security for his appearance on a certain day 
but the bond was taken, however, for the due 
performance of any decree that may be passed 
against the judgment-debtor, it was doubted whether 
the bond, not complying with the order of the Court 
or any provision of the Code was enforceable at 
all, but as the judgment-debtor wa9 produced in 
time, the sureties were discharged. 1 

Where, in a bond under this rule, besides the 
usual covenants required under it, further stipula¬ 
tions were contained as to what shall happen if the 
judgment-debtor’s application for declaration of in¬ 
solvency were refused, the latter stipulations were 
not such as were contemplated by the rule and could 
not be enforced under it. 2 In such cases however 
the decree-holder may take an assignment of the 
bond and sue the surety on it. 3 So when the bond 
of the surety covenanted that if the judgment-debtor 
failed to apply to be declared an insolvent or his 
application was dismissed, the surety would produce 
the judgment-debtor when required by the Court or 
pay Bs- 500 and when the plaintiff made a fresh 
application for execution, but the surety failed to 
produce the judgment-debtor, it was held that a 
suit on the bond by the decree-holder against the 
surety after assignment by the Court was maintain¬ 
able. 4 Although the proper course in such cases, 

*"• Chandi Char any. Ram Coomar, (1914) 7 Bar L T 5 = 
23 I. 0. 949. 

2. Jankidas v. Ram Partab, (1893) 16 All. 37. See also ,1s/,fo 

v. Motilal, (1907) 27 All. 466. 2 

3. See Raja Raghtibar Singh v. Joy Indra, (1919) 42 All 
158 P.O. ; see Tokhan v. Girioar, (1905) 32 Cal. 494 . 

4. Mir Musar y. Guru Charan, (1910) 12 C.L J. 419=7 I.C. 
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as are not strictly covered by Section 55 (4) the bond 
can be enforced only by a suit, the surety will be 
estopped from resisting proceedings in execution, if 
under the bond itself liberty was given to the decree- 
holder to proceed summarily to realise the bond. 1 

The liability of the surety cannot be more 
extensive than the primary liability of the judgment- 
debtor. The security given by a person under the 
Rules of the Punjab Chief Court for a revision must 
be limited to the security demanded under the rules, 
no matter in what terms the security bond may be 
worded. Where the order which was sought to be 
recorded was for the attachment and sale of the 
judgment-debtor’s properties specified in the decree- 
holder’s application, the security demandable must 
be confined to the due performance of the order and 
no liability could attach to the surety until and 
unless the decree-holder had failed to satisfy the 
decree by the sale of such properties. 2 A surety for 
instance in a case of restitution on the reversal of a 
decree is liable to answer in execution in the same 
manner as a judgment-debtor. Such an order, 
though it may be executed against the family pro¬ 
perty of the surety and his sons when they are 
undivided, cannot be executed against the property 
in the hands of the son allotted to him at a bona fide 
partition taking place after the order and before the 
attachment. The analogy of section 53 C. P. 0. 
cannot be used to justify such execution, for the 
statutory fiction embodied in that section applies to 
the case of a deceased father and cannot be extended 
to a case where the father is still living and it can- 

1 . Kazimvddi v. FavzAar, (1906) 10 C.W.N. 830=4 O.L.J 
34 • 

2 . Agia Singh v. Ballali Hal, (1909) P.R. 65 = 2 1.0. 959. 
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not be inferred that as the decree could under this 
section be executed against the property in question 
if the father be dead, it must a fortiori be 
executable against the same property when the 
father is alive, for the legislature had not made 
any such provision. 1 A surety for a receiver is 
liable for the amounts improperly retained by the 
receiver, interest thereon and the costs of all pro¬ 
ceedings necessitated by bi3 default, such as taking 
accounts, attachment for failure to account etc. But 
it is limited to cases of violation of only those duties 
which are properly within his scope, for instance, 
such liability as he would be charged with in the 
proceedings for accounts. 2 

A decree-holder is not bound to give the prin¬ 
cipal judgment-debtor an opportunity to pay before 
proceeding against the surety. 2 Where the judg¬ 
ment-debtor had obtained the stay of execution 
upon the surety giving security and where the cre¬ 
ditor had exhausted his remedies against the judg¬ 
ment-debtor, there is no objection to the judgment- 
creditor proceeding in execution against the surety 
and asking for the sale of property which the surety 
pledged. The contention that inasmuchas the 
judgment-creditor had proceeded against the judg¬ 
ment-debtor in respect of the debts, he had done an 
act inconsistent with the rights of the surety is 
untenable- 4 

Where, in approving of a surety, the Court 
imposes a condition, the surety can be compelled to 
fulfil that condition in execution proceedings, under 

1 . Kameswaramma v. Vcnkatasubba, (1914) 27 M.L.J. 112 = 
• 24 1.0. 474. 

2. Rashmani v. Baroda Kanta, (1915) 20 C.L.J. 123=28 I.C. 

8 . Abdul v. B» 6 i Sona, (1918) 7 S.L.R. 19 = 20 I.C. 540. 

4 . Ganga Deo v. Joti Lai, (1917) 2 Pat. L.J. 197=89 I.C. 648. 

78 


31. 
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section 145 of the Civil Procedure Code, without 
any second formal order being passed against the 
principal. Similarly in the cases contemplated by 
clauses (a) and (b) of that section there is no neces¬ 
sity for a second formal, or even informal, order to 
the principal to perform the decree or restore the 
property. The surety can be proceeded against as 
soon as the decree is capable of execution, or the 
property becomes liable to restitution or the condi¬ 
tion requires fulfilment. 1 

When cash security is deposited by a surety for 
the benefit of a decree-holder to enable the judg¬ 
ment-debtor to apply for insolvency, if the petition 
fails, the cash security must be paid to the decree- 
holder and the Court cannot declare a forfeiture of 
the amount in favour of the Government.* Where 
the judgment-debtor has applied for a declaration of 
insolvency and proceedings in insolvency are pend¬ 
ing on his application, no application can be made 
against the judgment-debtor’s surety. 3 
to Before an order for execution is made, the 

surety is entitled to notice and such notice, in case 
the decree is transmitted elsewhere, may be issued 
by the Court of execution. 4 On such notice, the 
surety can put forward any defence that is open 
to him. 6 A Court is not entitled to pay the surety’s 
money in Court to the judgment-creditor without 
notice to the surety and without a finding that the 
condition of the bond was broken by the surety- 6 
Where under the terms of a surety-bond the 

1. Amoldk Sao v. Kashinath , (19:41) 64 I.C. 430. 

2. Basant Lai v. Cheddu , (1912) 39 Cal. 1048. 

3. Langtu v. Baijnath, (1906) 28 All. 887. ft 

4. Lakshmisankar v. Raghumal , (1905) 29 Bom. 29, * 

5. Sami Iyer v. Ramaswami Chettiar, 44 M. L. J. 171=72 
I. C. 194. 

6 . Krishnaswamy v. Rangastvatny, (1916) 30 I.O. 617. 
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sureties agreed to produce the judgment-debtor 
if the latter failed to appear after notice by Court, 
but intimated to Court, when asked whether they 
wanted notice to be sent to the debtor, that it 
was impossible to produce him as he and the 
decree-holder were colluding, it was held that 
though the issue of notice to the judgment-debtor 
was a condition precedent to the surety’s obligation 
to produce him, the sureties had waived the benefit. 1 
The sureties may have the benefit of a clause in 
their bond providing for the issue of the notice 
to the judgment-debtor as a condition precedent to 
their obligation to produce him. 

The surety and the judgment-debtor for whom Surety not a 
he gives security are not joint judgment-debtors un- judgment- 
der the decree, and steps taken against the judg- debtor « 
ment-debtor for execution will not save limitation 
for execution against the surety and vice versa. 8 
After an ex parte decree was set aside against 
the defendant on the appellants becoming sureties, 
a decree was passed on retrial in March 1907, and 
confirmed on appeal in April 1908 and on second ap¬ 
peal in February 1911. When an application for exe¬ 
cution against the sureties in December 1913 was ob¬ 
jected to as time-barred, on the ground that no ap- ' 
peal was made within three years from the date of the 
original decree which alone they had undertaken to 
satisfy, it was held that the application was in time 
and the surety was liable to be proceeded against in 
execution under Article 182 (2) of Limitation Act. 3 

1 . Sundara v. Varadaraja, (1916) M. W. N. 278 = 84 I. C. 

407. 

2 . Narayan v. Tirumaya, (1906) SI Bom. 50; Chunilal v. 

Narasimhia, (1092) 14 Mys.C.O.R. 107; but see Langtu v. Baiinath, 

(1906) 28 All. 887. See Indian Limitation Act (IX of 1908), Art. 

182 (5) Expl. Bore Gotoda v. Thammanna, (1893) 16 Mys. 0.0 R. 72. 

3. Cholappa v. Bam Chandra, (1919) 44 Bom. 84. 
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Where therefore the decree for costs and interest 
was sought to be executed against the rival clai¬ 
mant, more than three years from the date of 
the decree but within three years of the application 
against the surety, it was held that there was no 
joint liability of the surety for interest and costs with 
the principal debtor and that the present application 
would not be saved by the prior one against the 
surety. 1 

An order against the surety has the effect of a 
decree upon his separate contract against him for the 
payment of the money. He does not become a party 
to the execution proceedings until application is 
made for an order against him. He is treated as a 
party for a limited purpose of appeal. A third 
party therefore who stood surety for the due per¬ 
formance of a decree has no independent right of 
application under section 47 and cannot apply to 
the executing Court to cancel the security-bond on 
the ground that it was obtained by fraud and his 
remedy is only by a suit,* but in that case it was 
admitted that he might become a party to execution 
proceedings when an application was made for an 
order against him. 8 

An order directing the surety to pay is not a 
decree, except for purposes of appeal. 4 Against an 
adverse order the surety has a right of appeal, 8 and 

1 . Kusaji v. Yinayak , (1898) 23 Bom. 478. 

2. Ramanatlian v. Doraisami , (1920) 43 Mad. 325, See Raja 
Raghubar Singh v. Jai Indra , (1919) 42 All. 158 P.O. 

3. See Sami Igtr v. Ramastoatni Chetticr, 44 M.L.J. 171 = 72 
I.C. 194. 

4. Oanga Deo v. Joti Lai , (1917) 2 Pat. L.J. 197=39 I.C. 648. 

5. Gharet Lai v. Shoo Narain, (1867) 8 W. R. 24 ; Akhoot v* 
Ahmed % (1871) 15 W. R. 538 ; Slick Sulcvian v. Shivram , (1887) 12 
Bom. 71 ; Adliar Chandra v. Tulin Beliary , (1915) 20 C.L. J. 129= 
27 I.C. 10 ; Nga Kyo v. Nga Kyu f (1916) 10 Bur. L. T. 15=34 I. C. 
247; Rajaram v. Bajyth (1903) 13 M.L.J, 484.‘See also Lingareddy 
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so has the person that seeks to enforce the bond. 1 
An order discharging a surety is open to revision. 2 

The remedy provided by the present Code by Remedy is 
way of summary process in execution is not exciu- alterna| w«* 
sive of the remedy by a regular action. 3 But if the 
person for whose benefit the security has been 
given chooses the course of realisation in execution, 
the surety will be in the position of a defendant in 
the suit and will be deemed a party for the purpose 
of appeal within the meaning of section 47. 4 


This section does not cover cases of bonds Bonds taken 
^aken by a judgment-creditor out of Court. “Consi- out °* Court * 
dering that the language of the various sub-sections 
of the Code, and seeing, that the object of the 
section is to allow execution against a person who 
is not a party to the suit or legal representative, it is 
more proper to confine it to cases where the liability 
has been entered into in the face of the Court or has 
been recorded by the Court in accordance with the 
provisions of the Code.”* This view wa s adopted in 

v. 2r«i,«i» USWl 28 Mad. - 117; Qollamudi Venka^^TV 
Chaparala Rosayya, (1914) M. W. N. 714=26 I. C. 76 • Ninon Z' 

Rfviah, (1891) 15 Mys. O.C.R. 329. ’ V * 

^ l A lamudiVen ^ Subbay. Chaparala Rosayya ( 1914 ) 

M.W.N. 714 =26 r.O. 76. yy * 

2 . Chandulal v. Jeshanglal, (1918) 41 Bom. 402. 

3. Abdul Kadir v, Burrce, (1874) 6 N W P o«i . <•» . 

<»“) *6 Bon.. 42, „,p. v. 

(1887) 12 Bom. 1 and Kvsajt y. Vinayak , (1898) 23 Bom. 478 

4 . Snnwash v. Kesho Prasad . (1911) 38 Cal * 4 *'jl>* , 

i*”* «««“ W. R. 538; SuleJu V SlZL^ J 

Bom. 71 ; Nga Eye v. Nga Ryu , (1916) 10 Bur. L. T. 15=^4 }. q 

A*± i» * * 

5 . Bank oj Bengal v. Saratchandra, (1918) 8 L W nm 
MO d 860 t 1S ° Lakshtni Nara ™ v. Gurudatta, (1912) 16 i C 859 - 

Qxijcndro^arainv. t^ 0 ) T'aIZ'e ™ ' 

(i87o) 13 w - b - 2 = v. 
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Remedy is 
confined to 
personal 
liability. 


Nanjundaroie v. Marwadi Dharmaji , l There the 
security-bond was executed in favour of the decree- 
holder to obtain the release of a judgment-debtor 
from imprisonment in execution and filed in Court 
and thereupon the judgment-debtor was released 
under the proviso to section 58 C.P. Code. In 
answer to an objection that the bond was given out 
of Court to the decree-holder and must be enforced 
by a regular suit only, it was held that the security 
bond must be regarded as a matter of record in the 
Court as much as if it had been executed to the 
Court itself. The learned judges also said “ secondly, 
the bond provides that in case of the judgment- 
debtor’s default, execution can be taken against him. 
It is argued that the parties cannot give the Court 
jurisdiction by their consent. But the facts of the 
present case resemble those in Sudasiva v. Rama - 
ling a? the circumstances that the bonds in question 
therein were executed to the Court not affecting the 
general ground on which the decision proceeded, 
that the respondent had, by the proceedings in 
question, come under an obligation, which was 
capable of being enforced by proceedings in exe¬ 
cution and that upon the ordinary principles of 
estoppel he could not be heard to say that the relief 
claimed was not obtainable under the decree.” 

The special remedy provided by section 145 by 
way of execution enures only to the extent to which 
the surety has rendered himself personally liable. 
Under the corresponding section (253) of the Code 
of 1882, the word ‘personally’ was absent and there 
was a conflict of opinion on the question whether 
the decree-holder could proceed i n execution against 

1 . (1919) 10 D.W. 172=53 I.C. G73. 

2. (1875) 2 I. A. 219=24 W.R. 193 P.C. 
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property hypothecated by the surety by an order 
for sale or was bound to institute a regular suit for 
the enforcement of the hypothecation. 1 The law 
has now been changed by the addition of the word 
‘personally’ in the present section, by which a 
decree-holder proceeding against a person who has 
become liable as a surety for the performance of 
any decree or a part thereof is limited to the personal 
liability of the surety, as distinguished from the 
liability of any property which the surety might 
have hypothecated as security for his due perfor¬ 
mance of his covenant. 3 Where therefore under 
the bond of guarantee a person binds himself 
personally for the performance of the condition 
and by way of further security hypothecates 
his property, the bond can be enforced by the 
arrest of the surety, as well as by the attachment 
and sale of the equity of redemption in the pro¬ 
perty hypothecated 8 or if the hypothecation is given 
up, by the attachment and sale of the property 
hypothecated- 4 If however after the bond was exe- 


1. Janki Kuar v. Sarup Ram , (1895) 17 All. 99 ; Venkappa 

nJaVl'^F*' (l837) 12 B ° m - 411 ; Thirutnalai Ramayyar, 
(1889) 13 Mad. 1 ; Shyam Sundar y. Da j pax, (1903) 30 Cal 10G0 • 

Lahhan v. Girxoar, (1913) 33 Cal. 494 . See also Baii Nath v’ 
Mahant Sia Ram, (1915) 17 C. I/. J. 267 = 18 1.0. 900 ; Nagararu 
Sambayya v. Tangutur Subbayya, (1908) 31 Mad. 330. 

3. Mukta Prasad y. Mahadeo, (1916) 38 All. 337 (332). 

j 8 j Prasadv ■ Mahadeo, (1916) 38 All. 327; Amir y 

Mahadeo, (1917) 39 All. 225. ' 

4. See Ganga Deo y. Joti Lai, (1917) 2 Pat L. J. 197 = qq t r 
648; Madlw Frosad y. Chandrabalh, (1917) 38 I.C. 180. In this case 
Chapman J. said ‘The provisions of O. 84, r. 14 have no application to 

p ocecling u D der seotion 145. An order directing a surety to pay does 
not appear to be a decree for the payment of the money 
meaning of rule 14. It may be that under the general Z appZg * 
mortgages the mortgaged property <»uld „„ t b, M * 

m^onTo^U’- U5 ‘ bU ‘ thal W0Ula h* independent o. the 
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cuted, the surety sells away his equity of redemption, 
there can be no remedy by attachment and sale and 
the charge can only be enforced by a regular suit 
under section 90 of the Transfer of Property Act. 1 

So where security is given of immoveable pro¬ 
perty, for instance, for costs of appeal to the Privy 
Council the charge as it is cannot be enforced under 
the provisions of Order 34, rule 14 of the C.P. 
Code, by an application in execution, but only by 
obtaining a regular decree on the mortgage. 2 

Raja Raghu - In Raja Raghubar Singh v- Jai Ivdra s the 

Jailndra Judicial Committee had to construe a security bond 

of a similar nature passed for mesne profits award¬ 
ed in a decree for possession. The bond was in the 
form of an undertaking and was not addressed to 
any individual or to the party or to the Court or to 
an officer of the Court. That suit began when the 
Code of 1882 was in force but the application 
against the sureties was made after the new Code 
came into force. Their Lordships felt much in¬ 
convenience in deciding upon the manner of en¬ 
forcing the bond. It was not a bond of mortgage 
because no mortgagee was mentioned in it and if 
the Court was to be implied as the mortgagee the 
Court could not be so, because it is not a judicial 
person, cannot be sued and cannot take property 
or assign it. So some mode of enforcing the bond 
was to be devised and they said it ought to be by an 
order in the suit upon an application, to which the 
sureties were parties, that the property charged be 
sold, unless before a day named the sureties found 

1. Amir v. Mahadeo, (1917) S9 All. 225. 

2. Chatidrabati v. Mado Frasad, (1914) 19 C. W. N. 178=27 
I.C. 355; 

3. (1919) 42 All. 158 P.C. 
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money. Their Lordships felt relieved and added 
“ The new Code of Civil Procedure, that of 1908, 
provides a special form of security bond to be taken 
during the pendency of an appeal (Ap. G. No. 3). 
The form shows that it is intended to be given to 
some one and not to be a mere undertaking to the 
Court, whether that some one should be the other 
party or an officer of the Court is not clear, but 
with this form in use, it is not likely that the diffi¬ 
culty which surrounds the present case will arise in 
future.” But their Lordships’ hopes were in vain. 

In Lakshmi Narain v. Gurudatta, 1 a judgment- 
debtor was brought on arrest after failure to fur¬ 
nish security for stay of execution, and on the oral 
representation of the decree-holder’s pleader that 
Government Promissory notes of the value of 
Rs. 200 were deposited with him by the judgment- 
debtor’s father-in-law the Court made a note of the 
fact and released the judgment-debtor. When 
later on the decree-holder applied to proceed 
against the surety summarily by sale of the G. P. 
notes it was objected that the father-in-law did not 
become a surety within the meaning of section 145, 
and could not be liable by the summary process of 
execution. The Court held otherwise and said “To 
bring a case within the scope of section 145, it must 
be established that the person against whom execu¬ 
tion is sought has become liable as a surety. The 
section as framed does not provide that this liability 
must have accrued upon an application presented 
to the Court or on a security-bond filed in the pro¬ 
ceedings. We cannot limit the application of the 
section to cases where the liability of the sorety is 

1. (1912) 16 1.0. 859. See Bank of Bengal v. Sarat Chandra, 
(1918) 8 L.W. 507=48 1.0. 940. 

79 
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undisputed or is a matter of record. If the juris¬ 
diction of the Court under section 145 is invoked 
and the applicability of the section is denied, the 
Court must adjudicate on the question and investi¬ 
gate the existence of circumstances upon proof 
whereof the Court can take cognisance of the 
matter brought before it. If it is established that 
the person against whom execution is sought has 
become liable as surety, the Court must exercise its 
jurisdiction; if, on the other hand, such fact is not 
established, the application must be refused.” The 
result of this opinion is that except when the law 
requires the bond to be in writing, for instance, in 
the case of a security given of immoveable property, 
the object and extent of the obligation can be 
proved, in the absence of a bond in writing, aliunde. 

No summary The section applies only when the surety has 

thereYs no rendered himself personally liable for the decretal 
lKSity 1 amount. 1 Where in the course of execution pro¬ 
ceedings a person handed over G. P. notes to the 
decree-holder’s pleader on the undertaking that he 
should hold them as security for the fulfilment of 
the decree against another, it was only an equitable 
charge upon the notes that was created in favour of 
the decree-holder and the charge could be enforced 
only by a regular suit. 2 

But the remedy by execution will apply only to 
cases where the Court passes an order or decree 
which is intended to be enforceable in execution by 
one or some of the parties to a suit or proceeding 
against another party or other parties thereto. A 

1. As was done in Janki Knar v. Sarwp Rani , (1895) 17 All. 
99. 

2. Brojendralal v« Lakshmi Narain f (1915) 19 C.W.N, 961 = 
29 I.O. 149. 
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bond therefore given by a next friend of a minor as 
security for moneys to be drawn by him on his 
behalf under Order 32 rule G, 1 or security bonds given 
to the decree-holder outside the Court, 2 can be en¬ 
forced only by a regular action. Where an attach¬ 
ing officer acting under Order 21 rule 43 of the 
Code entrusted the property for safe custody and for 
production in Court to a villager with sureties on 
the bond, the decree-holder cannot enforce the bond 
on failure to produce it by execution and the proper 
mode of enforcement is by a suit on an assignment 
of the bond. 3 


So long as the bond of the surety creates only 
a personal liability, the liability can be enforced in 
execution under this section. But where in addition 
to the personal bond the security covers immoveable 
property, the mode of enforcing the security is in¬ 
volved in an uncertain conflict of judicial opinion. 
Two cases of such security often arise, one where 
the security proceeds from the judgment-debtor 
himself and the other where it is furnished by a 
third person as a surety. Before attempting to 
evolve any rule out of the confusing decisions of 
Courts, it will be necessary to deal with the cases 

themselves, to enable the reader to appreciate the 
reasoning adopted. 


Enforcement 
of the bond. 


1. Subbaraya v. Satfw» fl ** o r(19l8) 8 L.W. 507 =48 I.C 940 

2 . Karugodappav. Soogamma, (1918) 41 Mad. 40 Se^ also 

io ( 5rV; conlr8); v 

(1921) 19 A.li. 247=52 Z77 
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Security 
fur a i shed by 
a party. 


Shyatn 
Sundar v. 
Bajpai. 


We shall first deal with cases of security furnish¬ 
ed by a party himself. In Shy am Sundar v. Bajpai, x 
the security was furnished pending appeal under sec¬ 
tion 545 C.P.C. for the due performance of ultimate 
decree by the defendant himself. The Court below 
disallowed execution on the security-bond by sale of 
the property on the ground that under section 99 1 2 
read with section 67 3 of the Transfer of Property 
Act, the decree-holder could not bring the properties 
to sale without obtaining a decree under the mort¬ 
gage. The Court of appeal allowed the appeal and 
said “ The question that arises before us for con¬ 
sideration is whether the decree-holder is a ‘ mort¬ 
gagee ’ within the meaning of the section. If he 
he such a mortgagee, no doubt he cannot sell the 
properties comprised in the mortgage without obtain¬ 
ing in the first instance a decree under the provisions 
of section G7 of the Transfer of Property Act • But 
if otherwise there is no bar to the decree-holder 
obtaining the remedy he has asked for. Now look¬ 
ing at the security-bond in question, it will be 
observed that it is not addressed to the decree-holder 
nor to any body in particular, but it is in reality in 
favour of the Court. And this seems to be clear if 


1. (1903) 30 Cal. 1060. 

2. “ Where a mortgagee in execution of a decree for the satis¬ 
faction of any claim, whether arising under the mortgage or not, 
attaches the mortgaged property, he shall not bo entitled to bring 
such property to sale otherwise than by instituting a suit under section 
67 and he may institute such suit notwithstanding anything con¬ 
tained in C. P. Code section 43.*' 

3. 4 ‘ In the absence of a contract to the contrary, the mortgagee 

has, at any time after the mortgage money has become payable to him 
and before a decree has been made for the redemption of the mortgaged 
property, or the mortgage moooy has been paid or deposited as herein¬ 
after provided, a right to obtain from the Court an order that the 
mortgagor shall be absolutely debarred of his right to redeem the 
property, or an order that the property be sold ••••'» 
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we read the document in the light of section 545 of Shyam 
C. P. Code. That clause is as follows, ‘ That security b ajpal. 
has been given by the applicant for the due perfor¬ 
mance of such decree or order as may ultimately 
be binding upon him,’ that is to say, the judgment- 
debtor. It was for the due performance of the 
decree or order that might ultimately be passed by 
the appellate Court that the security was given and 
in this view of the matter, the decree-holder could 
not be regarded as a mortgagee in the strict sense 
of the term though no doubt in the event of the 
appeal being dismissed he would be entitled to 
realise his decretal money by sale of the properties 
given in security. For these reasons we are unable 
to hold that the decree-holder is a mortgagee within 
the meaning of section 99, Transfer of Property 
Act. It follows therefore that there is no bar to the 
decree-holder suing for the remedy he has asked for, 
in execution of the decree.” 

The decision may be thus shortly stated- A secu¬ 
rity-bond may be a mortgage bond if it is addressed 
to the decree-holder and in such case the remedy is 
only by a suit under section 67 of the Transfer of 
Property Act, but where the bond is not so addressed, 
there is no mortgage at all and as such no mortgagee 
within the meaning of that section. A logical conse¬ 
quence of this opinion would be that a security-bond 
not addressed to any body (and impliedly addressed to 
the Court) is not a mortgage-bond, so as to require 
registration for its validity and this inference direct¬ 
ly contravenes authority. 1 

The case contemplated as above actually arose in Toktumy. 
Tokhan V. Girvar* Ther e the judgment-debtors in air ' Mr - 

1. See Sirin *-a Nath y. Bcjoy Goyo'T (1899) 26 Cal 246 • 

T a£7 (l906) 31 “*• 93 °- ' 
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Tokhan v. 
Girwar. 


giving security for costs of appeal to the King in 
Council executed a security-bond hypothecating im¬ 
moveable property registered and duly attested by 
two witnesses in favour of the Registrar of the High 
Court. In execution of an order for costs made by 
the Privy Council, the decree-holder obtained an as¬ 
signment of the security-bond from the Registrar and 
sought to bring the property to sale without institu¬ 
ting a suit under section 67 of the Transfer Property 
Act. The learned judges thought that the security- 
bond created a valid mortgage as defined in section 
58 of the Transfer of Property Act, in as much as it 
effected the transfer of an interest in specific im¬ 
moveable property to the Registrar of the Court 
and disallowed the application- Mukerjee J. said 
“The mortgagee in execution of a decree for the 
satisfaction of a claim which does not arise under 
the mortgage seeks to sell the mortgaged properties. 
The order of His Majesty in Council does not direct 
the sale of those properties and under section 
660 of the Civil Procedure Code, it has to be 
executed in the manner and according to the 
rules applicable to the execution of original decrees 
of the primary Court, the property therefore 
must be first attached under section 274 of the 
Civil Procedure Code and then an order obtained 
under section 284 ; this is precisely what section 
99 of the Transfer of Property Act says shall 
not be done without the institution of a suit under 
section 67 of that Act. The learned Vakil for 
the respondent urges however that a more limited 
construction ought to be put upon section 99 and in 
support of his argument places reliance upon the case 
of «TanJci Ktiar v. Sarup Ram, 1 in which the learned 


1. (1895) 17 All. 99. 
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Judges of the Allahabad High Court held that section 
99 of the Transfer of Property Act has no applica¬ 
tion to the enforcement by a process of the Court of 
a security-bond given to the Court for the perfor¬ 
mance of the decree. I regret I am unable to 
follow this decision which is not supported by any 
reasons and seems to me to incorporate into section 
90 a limitation inconsistent with its clear and per¬ 
fectly general terms. It further appears that the 
case of Bans Bahadur v. Mughla, 1 upon which the 
learned judges of the Allahabad High Court relied 
and in which the judgment-debtor was permitted to 
recover the costs allowed by the order of His 
Majesty in Council by the attachment and sale of 
the property hypothecated by the sureties was decided 
before the Transfer of Property Act was passed and 
cannot consequently be regarded as an authority 
upon the question of the construction of section 99 
of that Act.” Regarding the decision in Shyam 
Sundar v. Bajpai , 2 the learned Judge said that that 
decision was based on the construction of the bond 
before the Court and the Court held that the bond 
did not constitute the decree-holder a mortgagee and 
referred to the passages italicised. “ If the decree- 

holder be such a mortgagee.Transfer of Property 

Act” and said that these passages supported his view. 


In Harmanjee v. Ram Prosad 3 the bond was 
executed by the judgment-debtor to secure the 
interest and the] mesne-profits on an application for 
stay of execution and when the bond was sought 
to be enforced by sale of the properties covered by 


Harmanjee 
v. Ram 
Prosad. 


1. (1880) 2 All. 604 P. B. 

2. (1903) 30 Gal. 1060. See also Kamini 
(1919) 23 G.W.N. 769= 51 1.0. 736. 

3. (1907) 6 0 L. J. 462. 


Kumar v, Hira Lai, 
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it, it was objected that section 99 of the Transfer of 
Property Act was a bar. The Court did not think it 
necessary to consider the objection, because the 
property was already under attachment even before 
the bond was given on the security of the same and 
that attachment could now be proceeded with, apart 
from the lien created by the bond and because it 
had been decided (rightly or wrongly) in previous 
proceedings that the property could be sold without 
suit. That is, the Court considered that the prior 
order allowing execution prevented a fresh objection 
and that the existence of an attachment before the 
security was sufficient to proceed to sell the property 
in pursuance of that attachment. 

Baijnath The facts in Baijnath v. Sia Ram x were 

similar. After execution was commenced under the 
original decree and property was attached, the judg¬ 
ment-debtor gave as security for stay of execution 
the same properties as had been attached and the 
bond was in favour of the decree-holder. After the 
appeal was disallowed the decree-holder recited the 
prior attachment and asked for proclamation of sale 
to issue. The judgment-debtor objected that the 
decree-holder having taken the security bond was 
obliged to bring a suit under section 99 of Transfer 
of Property Act. In the order of reference to the Full 
Bench, Brett and Sharfuddin JJ. doubted the deci¬ 
sion in Tokhan's case if it should be understood as 
laying down that if properties given as security were 
to be sold, the only remedy was by a suit under sec¬ 
tion 67 of Transfer of Property Act and said that in 
the cd'se before them where the security covered the 
properties under attachment, the effect of adopting 
such an opinion would be to render the decree itself 

1. (1913) 18 I. 0. 900 P.B. 
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incapable of execution against the property covered 
by the security even though that property had been 
already attached in execution of the decree and to 
drive him to a fresh suit for the recovery of the 
amount decreed on the basis of its having been 
converted into a mortgage-debt. They added “ Nor 
do we think any distinction can be drawn between 
a security bond executed in favour of an officer of 
the court and one executed in favour of the decree- 
holder. In each case the security bond is executed 
by order of court for the due performance of the 
final decree that may be passed. The real question 
seems to us to be whether the court whose duty it is 
to execute the final decree has power in those exe¬ 
cution-proceedings to enforce the decree by sale of 
the properties covered by the security-bond ” and 
put the question direct to the Full Bench, whether 
Tokhan's case was rightly decided. The Full Bench 
however decided and delivered a very short judg¬ 
ment and said “It is conceded and is obvious that 
the attachment was not by a mortgagee, that is to 
say, when the attachment was made there was not 
mortgage in existence as such that being so, section 
99 of the Transfer of Property Act has no appli- 
cation and the sale can be carried out in execution 
proceedings consequent on that attachment.” The 
bench of five eminent judges therefore left the 
position still obscure and did not think it necessary 
to answer the questions referred to them straightly 
and explicitly, in spite of the opportunity they had to 
set the vexed uncertainty at rest. Of these short sen¬ 
tences, two interpretations are possible, either that be¬ 
cause there was an attachment in existence, long be¬ 
fore the creation of the security, there was no need to 
consider the merits of the doubts pointedly referred 
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to them for opinion or that they implied the con¬ 
verse of their opinion, namely, that in the absence 
of such attachment and in the event of the decree- 
holder seeking to enforce the security-bond as it was 
against the hypothecated property, the only course 
was by a suit and that Tokhan’s case was rightly 
decided. 1 This latter interpretation appears to have 
been given to the opinion of the Full Bench, in 
Kamini Kumar v. Kira Lai, 2 when it was held 
following that opinion that “where property is given 
in security and the security is sought to be enforced 
that should be done by bringing a suit under section 65 
of the Transfer of Property Act and it makes no 
difference whether the security bond is in favour of 
the Court or of a party to the suit.” 

In Subramanian Chettiar v. Raja of Ramnad 3 
the Madras High Court took an unequivocal step 
in ordering execution by sale of the property given 
as security by a judgment-debtor for stay of execu¬ 
tion pending appeal- The bond was addressed to 
the Court of the Subordinate Judge of Madura. 
Wallis J. said that Tolchan's case was under the 
Transfer of Property Act, 1882, which was repealed 
by the 0- P. Code which limited the prohibition 
in Order 34 rule 14 and was therefore not good 
law and added that the application of section 47 
of C. P- Code was not then considered at all. 
The learned Judge relied on the decision of the 

1. See the inaccurate statement made in Mukta Prasad v. 
Mahadeo Prasad, (1916) 38 All. 327 (331). This case seems to have 
been doubted by the Full Bench of the same court in Baijnath v. 
Mahant Sia Ram, (18 I.G. 900) and Chandrabati v. Babu Ram, 
(1915) 19 C.W N. 178 = 27 1.0. 365, where Tokhan's case is still con¬ 
sidered good law. 

2. (1919) 23 C.W.N 769 = 57 I.C. 736, where it was presumed 
that Shyam Stindar v. Bajpai, (1903) 30 Cal. 1060 was not good law. 

3. (1917) 41 Mad. 327. 
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Privy Council in Sadasiva v. Ramalinga 1 where 
security-bonds were said to be “ proceedings in 
Court importing a certain liability to be enforced 
in the suit against the defendant to that suit 
and the liability incurred under those bonds amounts 
to a question relating to the execution of the 
decree,” and said, “ If the section is applicable, 
then that being the special provision governing 
these matters, it would have overridden any general 
provision contained in section 99 of the Transfer of 
Property Act. We are therefore clearly of opinion 
that apart altogether from authority it is a matter 
arising in execution within the meaning of section 
47 Civil Procedure Code. The effect of immoveable 
property being given as security is something more 
than attachment because it makes the property 
applicable solely in discharge of the judgment-debt 
and not liable to rateable distribution among other 
judgment-creditors. But the realisation by the Court 
of such security in execution is of the same nature 
as sale by the Court of the immoveable property 
attached, that is to say, it transfers the right, title 
and interest of the judgment-debtor who has given 
security. There is no need in such a case that there 
could be anything in the nature of a mortgage suit 
for sale under section G7 of the Transfer of Property 
Act with all the expense and delay which would be 
thereby involved. It would be a mischievous state 
of law if such a thing were necessary and would 
fetter the discretion of the Court in accepting im¬ 
moveable property as security for the execution of 
the decree. This view is in accordance not only with 
Shyam Sunday y. Bajpa i 2 but also with Mukta 

L,.w^Si a c I '° 7 s 19 ' N ‘‘ nim ‘ da ’"‘ w - 5T555MO 

a. (1903) 30 Cal. 10G0. 
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Prasad v. ATahadeo 1 and the dictum of two learned 
Judges of this court in Saminatha v. Soranatha 
Ammal." 2 The resort to the provisions of section 47 
is an easy move probably a desirable one also, to 
avoid complications. But the reasoning adopted 
does not appear to be unassailable. Sadasiva's case 
before the Privy Council was decided before the 
Transfer of Property Act was passed and cannot be 
taken as authority, where the subsequent statute 
prescribes a mode of realising a debt on a mortgage. 
In Shyam Sundar Lai's case the bond was addres¬ 
sed to nobody and the Court held that there was 
no mortgage at all, within the definition of the 
Transfer of Property Act. In Mukta Prasad's case, 
personal liability was enforced and the Court said 
in express terms that if the security as security was 
to be realised it could not be done in execution and 
under section 145, but only by a regular suit. The 
dictum of two Judges in Swaminatha’s case is too 
obscure to be understood or to be invoked as an 
authority for the position. Nor is it possible to appre¬ 
ciate the main argument that section 47 of the Civil 
Procedure Code overrides the provisions of section 99 
of the Transfer of Property Act, for when we see 
that section 47 and Order 34, rule 14 are found in 
the Civil Procedure Code, it is more reasonable to 
say the contrary, that is Order 34, rule 14 would 
be a special provision and section 47 the general. 
There is no authority for a compulsory sale of pro¬ 
perty otherwise than in the mode prescribed by the 
law and the law provides for a sale of mortgaged 
property by the particular process of a suit or in 
certain circumstances for a private sale thereof by 


1. (1916) 38 All. 327. 

3. (1912) 22 M. L. J. 190=12 I. C. 692. 
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the mortgagee. The result of this decision is the 
creation of an additional mode of sale of mortgaged 
property not authorised by a statute, for the learned 
Judges do not deny as was done in Shyam Sundar's 
case that the security bond is a mortgage, but admit¬ 
ting it they refuse to attach to it the necessary in¬ 
cidents, which the law attaches for the enforcement 
of the liability under it. It is needless to say 
that they do not mind the mischief that may be 
caused to other persons interested in the equity 
of redemption, which has been pointed out in 
several cases.- 1 But the learned Judges expressly 
leave the question of the liability of sureties under 
section 145 untouched and this decision does not 
affect proceedings on security-bonds given by persons 
other than judgment-debtors.' 2 * 

In Janaki Nagaswami v. Ramastvami , 8 the Janaki Naga* 
judgment-debtor gave security of some immoveable BnZZsZami. 
property to get the same released from an attach¬ 
ment before judgment and after decree the Court 
allowed the property to be sold in execution and 
rejected the objection that the plaintiffs did not 
obtain a charge or lien over this property and were 
not therefore entitled to get the decree realised by 
the sale of it. The objection based on the need for 
a separate action was not advanced or considered. 

We shall now deal with cases of security fur- geoarity 
nished by a surety. In Rons Bahadur v. Mughla 4 as * urD i s ^ e 4by 
security for costs of appeal to the King in Council a8Urety * 

1. Soe per Walsh J. in Mukla Prasad v. MaluuUo , (1916) 88 
All. 327 ; Amir v. Maliadco Prasad, (1916) 39 All 225 (228) • 

Chatidrabati v. Bobu Ram, (1915) 19 C.W.N. 178=27 I.C. 365. ’ 

2. See Ramanatluxn v. Doraistoami, (1920) 43 Mad. 325 

8. (1920) M. W. N. 264. ..... . 

4. (1880) 2 All. 604 P. B. 



Bans 

Bahadur v, 
Mughla. 


Janki Ruar 
v. Scrup 
Rani. 


638 THE LAW OF EXECUTION 

property was hypothecated by a third person in 1873 
and the Court allowed such costs to be recovered 
by attachment and sale of the hypothecated property. 
These proceedings were before the passing of the 
Transfer of Property Act and no question of a bar 
under section 99 of that Act could arise and it must 
be noted that the Court did not order the sale of the 
property direct, but proceeded to attach and sell it 
as under an ordinary money-decree. The case of 
Janki Kuar v. Sarup Rani 1 deserves a special notice. 
There security was given by a third party for the 
due performance of a decree that might be passed 
on appeal and a bond was executed to the appellate 
Court covering a security of immoveable property. 
In answer to the application for enforcing the bond 
by sale of the property in execution, it was objected 
that section 99 of the Transfer of Property Act 
prescribed a suit for enforcing the mortgage and 
process of execution was not permitted. The Court 
allowed the application for sale and said “ section 99 
of the Transfer of Property Act has no application 
to the enforcement by a process of the Court of a 
security-bond given to the Court for the performance 
of its decree. It appears to us that when an appel¬ 
late Court is given by law power to require a 
security-bond to be given for the performance of its 
decree as for instance under section 545 of Civil 
Procedure Code it was not the intention of the 
Legislature that the bond should be given by one 
party to the other or that the bond given to the 
Court should not be enforced by ordinary process 
similar to that under section 253 in the case of a 
security bond given in the suit and it could not have 
been the intention that the Court should sue on the 


1. (1895) 17 All. 99. 
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bond or that it should be necessary for the Court to 
assign the bond for some other person to sue on it. 
In Mukta Prasad v. Mahadeo Prasad 1 on attachment 
of property under a decree a third party claimed 
the property as his but subsequently entered into a 
compromise with the decree-holders whereby he 
made himself responsible for payment of the decre¬ 
tal amount and executed a registered security-bond 
in which in addition to undertaking a personal 
liability for the judgment-debtor’s default, he also 
hypothecated his immoveable property. Default 
having been made, the decree-holder was allowed 
to enforce the security under section 145 and an 
objection that the bond could be enforced only 
by a suit by reason of the provisions of Order 
34 rule 14 was disallowed. Piggott J. approved 
of the case of Janki Kuar v. Samp Rani 2 and 
said “I think the general point taken with re¬ 
gard to the effect of the words * to the extent to 
which he had rendered himself personally liable’ in 
section 145 of the present Civil Procedure Code is a 
very arguable one, but with regard to the case im- 
diately before us, I would be content to determine 
it on the ground that no question of the effect of 
the hypothecation or of the liability of the mortgaged 
property as such at present arises. It may be that 
the decree-holder would have been entitled to bring 
a separate suit for the enforcement of the hypothe¬ 
cation contained in the security bond and would 
have been in a stronger position if he had done so. 
I do not decide this point one way or the other. It 
seems to me, however, that the liability of which it is 
sought to enforce by the present application for exe- 

1. (1916) 38 All. 337. 

3. (1895) 17.A11. 99. 
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cution is a personal liability and nothing else. 
There is, I repeat, no decree in existence for the 
sale of this property and it can only be attached 
and brought to sale under the terms of the simple 
money decree now under execution by reason of 
the liability incurred by the surety and under the 
provisions of section 145 of the Civil Procedure 
Code. I call this enforcing the surety’s liability to 
the extent to which he has rendered himself per¬ 
sonally liable and to no greater extent. It seems to 
me, therefore, that there is no force in the suggestion 
that there has been any material change in the 
law with regard to the particular point in contro¬ 
versy between the Allahabad and the Calcutta 
High Courts. The question is whether the provi¬ 
sions of Order 34 rule 14 prevent these particular 
properties from being taken in execution at all. To 
this question my answer would be that the said rule 
only applies when the mortgagee has obtained a 
decree for payment of money in satisfaction of a 
claim arising under the mortgage. In the present 
case the appellant has not obtained a decree against 
Mahadeo Prasad (surety) at all. He has obtained a 
decree against other persons and Mahadeo Prasad 
has become liable to have his property seized in 
satisfaction of the decree by reason of a special 
covenant entered into by him, which covenant, 
under the provisions of section 145 of the Civil Pro¬ 
cedure Code, can be enforced in the execution 
department without any decree being obtained 
against Mahadeo Prasad at all. It therefore seems 
to me that the provisions of Order 34, rule 14 have 
no application and cannot be put forward as a 
bar to the present proceedings.” Walsh J. said 
that the appeal raised no question of principle at 
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all but merely a question of the construction of a 
particular bond and that as “the surety had entered 
into an express agreement that his property might 
be siezed in satisfaction of this decree” that brought 
him within section 47 of Civil Procedure Code by 
means of section 145 and added, “ In my view there 
ia a clear distinction between a bond entered into 
by a surety with the Court and given to the Court as 
was the case in 17 All. 99 and a bond such as this 
is, entered into between the parties. In the latter 
case in the absence of some express covenant by 
the surety binding himself and his property as 
though it were property of the judgment-debtor to 
make it available for the satisfaction of the decree, 
I can see considerable difficulties in the way of 
enforcing the bare security which the decree-holder 
chooses to take, without going through the formality of 
a suit, and to that extent I agree with the view 
taken by the Calcutta High Court. I think the 
parties to this compromise were fully alive to these 
difficulties and made provision in it for the express 
purpose of getting rid of them.” 

In Amir v. Mahadeo Prasad, x security was fur¬ 
nished to the Court by a third party (the father of 
the judgment-debtor) for the performance of the 
decree, hypothecating immoveable property and the 
decree-holder applied after decree to execute the 
same by selling one of the properties hypothecated 
by the surety. In the meantime the surety had 
sold his equity of redemption to Amir and without 
heeding his objection, the property was sold and 
purchased by Mahadeo. Amir then instituted the 
suit for a declaration that Mahadeo acquired no 
title by the sale. Richards C.J. said “It was however 

1. (1916) 39 All. 225. " 
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strongly contended that under section 145 of the 
Civil Procedure Code, the Court was at liberty to 
sell the property, notwithstanding the sale to the 
plaintiffs, because Jagaunath had given surety for 
the due discharge of the decree against his son. 
Ordinarily speaking, where property is hypothecat¬ 
ed, it can only be brought to a sale by a regular 
mortgage suit in which all persons interested in the 
property are made parties. The law provides fcr 
the form of decree which is given in such cases and 
it allows the persons interested in the mortgaged 
property a period within which they can redeem 
the property if so disposed. It is admitted that if 
Jagannath had given the bond to the decree-holder 
instead of to the Court, the decree-holder’s only 
remedy so far as the property is concerned would 
be to bring a regular mortgage suit. Unless there¬ 
fore the Code provides to the contrary, the present 
bond could only be enforced by a regular suit 
brought by the Court itself, or (as is usually done) 
by some person to whom the Court would transfer 
the mortgage for the purpose of instituting the suit. 
It is not contended that any provision in the Code 
other than section 145 permits of the bond being 
enforced in any other way than that we have men¬ 
tioned. Section 145 is as follows ‘ Where any 
person has become liable as surety for the perform¬ 
ance of any decree or any part thereof, or for the 
restitution of any property taken in execution of a 
decree, or for the payment of any money or for the 
fulfilment of any condition imposed on any person, 
under an order of the Court in any suit or in any 
proceeding consequent thereon the decree or 
order may be executed against him to the extent 
to which he has rendered himself personally liable, 
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in the manner herein provided for the exe¬ 
cution of decrees, and such person shall, for the 
purposes of appeal, be deemed a party within the 
meaning of section 47.’ It is contended that this 
provision enables the court summarily to sell any 
property which may have been mortgaged by the 
surety by way of security. I think that the words 
of the section do not warrant any such conclusion. 
All that the section says is that the decree or order 
may be executed against the surety to the extent to 
which he has rendered himself personally liable. 
The ‘ decree ’ mentioned here is clearly the same 
decree against the judgment-debtor for the due per¬ 
formance of which the surety has rendered himself 
liable. In other words (applying the section to the 
facts of this particular case) the simple money-decree 
which had been obtained against Suraj Din could be 
executed against Jaganna-th just as it could be exe¬ 
cuted against Suraj Din himself, neither more nor 
less. It is to be remarked here that the section does 
not refer to property mortgaged by the surety and 
it would appear to be more or less an accident that 
the surety not only became surety but went a step 
further and gave further security. He might have 
given a simple bond undertaking that he would bo 
responsible for the due performance of the decree 
without mortgaging any property at all. I may 
point out the great inconvenience of holding that 
the section allowed a summary sale of hypothecated 
property. The persons interested in the property, 
(who might be numerous) would be no parties to 
the proceeding, nor would any period of redemption 
?.! lo . wed - In fact, the sale of the propertyjn this 
way would be inconsistent with many of the 
provisions of the Transfer of Property Act and of 
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the Code itself relating to the enforcement of mort¬ 
gages- It was, no doubt, held in the case of Janki 
Kuar v- Sarup Rani, 1 that the property might be 
sold having regard to the provisions of section 253 
of the Code of Civil Procedure of 1882. In the new 
Code the word ‘ personally ’ has been introduced. 
The introduction of this word, I think, got rid of 
any possible ambiguity there might have been under 
the old section, and I, therefore, think that we are 
not required to follow a decision which was given 
under the old section. The case of Mukta Prasad v. 
Mahadeo Prasad 2 has also been referred to. In that 
case, just as in the present, a party had given se¬ 
curity for the due performance of a decree and had 
mortgaged certain property by way of security. The 
decree-holder in execution of the decree against the 
surety sought to sell the hypothecated property. 
The learned Judges who heard the case in the High 
Court held that the application could be treated as 
an application to enforce the personal liability in¬ 
curred by the surety under section 145. The facts 
of the case differ substantially from the facts of the 
present case. There the surety was still possessed 
of the equity of redemption which the court consi¬ 
dered could be attached and sold in execution of the 
simple money decree which was being executed 
under the provisions of section 145 against the 
surety. In the present case the surety, prior to 
execution and sale, had parted with his equity of 
redemption in favour of the present plaintiff- It 
may seem hard on the defendant that he has paid 
money to the court without acquiring title. If he 
has really completed the sale and paid his purchase- 


1. (1895) 17 All. 99. 
a. (1916) 38 All. 327. 
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money, the Judge in the court below may feel him¬ 
self at liberty even now to assign the mortgage bond 
to the defendant, Mahadeo Prasad- I am not, of 
course, giving any direction to this effect. I only 
throw it out by way of a suggestion. I would allow 
the appeal. ” 

The conclusion of the learned Judges that no¬ 
thing passed by the sale under the original decree of 
the surety’s property seems to be directly contradicted 
by the reasoning they adopted. First, they say that 
the security as a mortgage could not be enforced 
by summary sale in execution and the remedy for 
that relief must only be by a regular action, so that 
if there had been actually a sale by summary process 
in execution, it could have been only of the property 
freed for the mortgage, and not merely, as they 
thought, of the equity of redemption, for the Court 
must be presumed to have allowed the sale of what 
was only legally saleable. Secondly, the opinion, so 
far as it is founded on the facts of Mukta Prasad's 
case seems to be incorrect. On a careful reading 
of the judgments in that case, particularly of the 
passage now printed in italics, it appears that what 
was enforced there was the personal liability on the 
bond and what was sold was not merely the equity 
of redemption but the property itself freed from the 
hypothecation, because the decree-holder had the 
option to enforce the security as security in which 
case the remedy would be by a suit only or to give 
up his rights as a mortgagee and enforce, as he did, 
the personal remedy by attachment and sale of any 
property of the surety as under a simple money- 
decree. Thirdly, if the decree-holder is allowed to 
keep the security alive and proceed to sell the equity 

of redemption that would mean a double realisation 
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of the decree-amount, for the sale would then be 
subject to his own mortgage and the mortgage 
would still be left enforceable, against the purchaser 
of the equity of redemption. And granting that it 
was only the equity of redemption that was sold, it 
would have been the duty of the decree-holder to 
state specifically in the proclamation that the pro¬ 
perty was being sold subject to his own incumbrance 
and the omission to state it would create an estop¬ 
pel, so as to debar him from claiming his rights as 
mortgagee as against the purchaser at his own prior 
sale. 1 

The justice of these remarks is clearly affirm¬ 
ed by the case Chandrabati v. Babu Ram. 2 3 4 There 
when a third person stood surety for costs pending 
appeal to Privy Council and charged certain proper¬ 
ties as security and the decree-holder proceeded to 
realise the security in execution, it was objected 
that the security could only be enforced by a suit 
under section 67 of the Transfer of Property Act on 
the authority of the ruling in Tolchan Singh v. 
Giricar Singh 9 . The Court practically adopted the 
reasoning in favour of the necessity for a suit on 
the mortgage as expressed in Amir v. Maheo Prasad * 
and said “ It is argued that Tokhan Singh's case 
was decided under section 99 of the Transfer of 
Property Act, which is no longer law, and Order 
XXXIV, rule 14, of the present Civil Procedure 
Code, which stands in its place, is not applicable to 
the present case. Section 99 of the Transfer of the 


1. See Chapter on Estoppel in Execution post. 

2. (1915) 19 C. W. N. 178=27 I. C. 3G5. See also Kamini 
Kumar v. Eira Lai, (19)9) 23 C.W.N. 769 = 57 I. C- 736. 

3. (1905) 32 Cal. 494. 

4. (1917) 39 All. 225. 
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Property Act provided that where a mortgagee, in 
execution of a decree for the satisfaction of any claim 
whether arising under the mortgage or not attaches 
the mortgaged property, he shall not be entitled to 
bring such property to sale otherwise than by institut¬ 
ing a suit under section 67. Under Order XXXIV, 
rule 14C. P. Code, ‘ where a mortgagee has obtained 
a decree for the payment of money in satisfaction of 
a claim arising under the mortgage, he shall not be 
entitled to bring the mortgaged property to sale, etc.’ 
The main alteration seems to be the deletion of the 
words or not, and the prohibition now applies only 
to cases of decrees for payment of money in satis¬ 
faction of a claim arising under the mortgage. The 
question, there, is whether the decree of the appel¬ 
lant is one within the meaning of this rule. The 
decree is not against the surety. The claim against 
him is based entirely on the security bond which 
creates the mortgage. The claim against che surety 
is a claim arising under the mortgage, and if the 
decree obtained by the appellant can be treated as 
a decree for the payment of money in satisfaction of 
such a claim, the rule does apply, and the mortgaged 
property cannot be sold except under a decree under 
section 67 of the Transfer of Property Act. If it is 
not such a decree, still the mortgaged property 
cannot be sold as such without a decree in a suit 
under section 67 of the Transfer of Property Act. 
So far as this point is concerned, the reason seems 
to be that the equity of the redemption may have 
been dealt with in the meantime, and it would lead 
to multiplicity of suits and other loss to the mortga¬ 
gor to sell the property subject to unascertained 
claims.” In the end, it was held that the bond con¬ 
tained a personal covenant, which could be enforced 
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by attachment and sale of the properties under an 
ordinary money-decree and if the decree-holder gave 
up his rights as mortgagee and did not seek to sell 
the mortgaged properties as sttchy execution could 
proceed. After the remand of the case on this ex¬ 
pression of opinion the case was transferred to Patna 
and/I Tadho Prasad v. Chandrabati, 1 represents the 
continuation of these proceedings. Where under 
those directions the property was attached and sold 
as part of the estate of the surety and not as hypothe¬ 
cated property, and on some other ground, the sure¬ 
ty appealed, Chapman J. remarked “I suggest that 
the provisions of Order 34, rule 14 have no applica¬ 
tion to a proceeding under section 145 of Civil 
Procedure Code. An order directing a surety to pay 
does not appear to be a decree for the payment of 
money within the meaning of rule 14 referred to. 
It may be that under the general law applying to 
mortgages the mortgaged property could not be sold 
as mortgaged property under section 145, but that 
would be quite independent of the provisions of rule 
14.” 


The learned judge elaborated this view in 
Gaya Din v. Sri Earn. 2 Here the security was given 
by a third party of immoveable property for obtain¬ 
ing a stay of execution. It was said “ The first 
ground of objection was that the judgment-creditor 
cannot in execution ask for the sale of the property 
which the surety pledged. Reliance is placed upon 
Order 34, rule 14, which says that ‘ where a mort¬ 
gagee has obtained a decree for the payment of 
money in satisfaction of a claim arising under the 
mortgage he shall not be entitled to bring the mort- 


1. (1917) 38 1.0.130. 

2. (1917) 2 Pat. L.J. 197=39 I.O. 648. 
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gaged property to sale otherwise than by instituting 
a suit.’ The order directing the surety to pay is 
not however a decree under the Code except for the 
purposes of appeal (Section 3 45). This was there¬ 
fore not a case of a person obtaining a decree for 
the payment of money. There is no objection to 
the judgment-creditor proceeding with the sale of 
the property pledged provided the sale does not 
purport to be a sale of mortgaged property. The 
judgment-creditor runs the risk of there being 
other liens on the property and he also runs the 
risk of the right of redemption being subsequently 
held to remain ; otherwise there is no objection to 
his proceeding in this manner.” 

The following analysis of these cases may 
be useful: 


(a) Where the bond was given by the judg¬ 
ment-debtor, whether not addressed to 
any one 1 or addressed to the Court 
generally 3 the security was realised in 
execution. 


(6) Where the bond was executed by the 
judgment-debtor 8 in favour of an officer 
of the Court 4 * * or to the decree-holder * 
the security as security was enforced 
only by a suit for sale on the bond. 


1. Shyam Sundar v. Bajpai, (1903) 80 Cal. 1060 

„ A \J u * dh ”' a '' ian Ch€tti V ar v * Zo’* of Ramnad, (1917) 41 
Mad. 827. See also Nanjunda Row v. Mar wadi Dhammaji / 19 M’ 

“ 1 a 673 (a,oushu ‘ 8 

decree-holder). w 

3. Kamini Kumar v. iltra Lai, ( 1919 ) 38 C. W. N. 759-61 
I. 0, 786* 


4. Tokhan v. 'GtrWOr, (1905) 32 Cal. 405. 

^ aha ^° p rasad, (1910) 88 All. 327. See 

also Raja Raghubar Singh v. Jai Indr a, (1919) 42 AH. 1685*10. 


G50 


THE LAW OF EXECUTION 


(c) Where the bond was by a third person 
as surety, according to Calcutta and 
Patna High Courts the security as se¬ 
curity could only be realised in a regular 
action ; x but according to the Allahabad 
High Court a distinction is made, that 
the security could not as security be 
realised in execution, if addressed to the 
decree-holder or a particular person 2 but 
could be so realised if addressed to no 
one or impliedly 3 or expressly 4 to the 
Court alone- 

( d ) Where the bond was furnished by a 
third person as surety, the decree-holder 
was probably allowed in Allahabad to 
sell the equity of redemption in enforce¬ 
ment of the personal liability, keeping 
alive the security/ but execution was 
not allowed in Calcutta until the 
mortgage-rights were given up. 6 

(e) To such security-bonds, Order 34, rule 
14 C. P. Code is applicable according to 

1 . Chandrabati v. Babu Ram, (1915) 19 C.W.N. 178=27 1.0. 
365; Brajendratal v. Lakshmi Narain, (1915) 19 C.W.N. 961=99 
I.C. 149 ; Gangadco v. JotilaJ, (1912) 2 Pat. L.J. 197 = 39 I.C. 648. 
See also Kamni Kumar v. Eira Lai, (1919) 23 C.W.N. 769=57 I.C. 
736. 

2. Mukta Prasad v. Maliadeo, (1916) 38 All. 327. See Chan¬ 
drabati v. Babu Ram, (1915) 19 C.W.N. 179=27 I.C. 365. 

3. Janki Kuar v. Sarup Rani, (1895) 17 All. 99. 

4. Raja Ragliubar Singh v. Jai Indra, (1919) 42 All. 158 

P. 0. . ' 

5. See Mukta Prasad v. Maliadeo Prasad, (1916) 38 All. 327 
as explained in Amir v. Maliadeo, (1917) 39 All. 225 ; also the 
italicised words at the end of the judgment in Ganga Din v. Sri 
Ram, (1917) 39 I. C. 648. 

6 . Chandrabati v. Babu Ram, (1915) 19 C.W.N. 178=27 I. C. 
365 ; also Mukta Prasad v. Maliadeo Prasad; (1916)'38 All. 327 as 
explained-above.-- ' ' . - - 
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the Calcutta High Court 1 and is not 
applicable according to the Allahabad 2 
and Patna 3 High Courts. 


It will therefore be seen that amidst this variety 
of opinion, the litigant is bewildered and until a 
case is actually decided by the highest Court of 
appeal, certainty is impossible and in such a state 
of judicial opinion litigation becomes mere wager* 
ing. The Civil Procedure Code prescribes a form 4 * 6 
for bonds and though it does not specify the person 
to whom it is to be addressed it may be to the party 
intended to be benefited by it or to an officer of 
the Court. J This bond would cover only a personal 
liability and as falling nnder the special provisions 
of the Civil Procedure Code requires no stamp, 
except a court-fee. c If in addition to the personal 
liability, or without it, security is offered by the 
judgment-debtor himself or by a third person, of 
immoveable property, it is but a mortgage-bond 
pure and simple 7 and must be stamped and register¬ 
ed, under the law relating to mortgages. 8 Under 
section 145, where any person has become liable 
as surety, the decree or order may be executed 
against him to the extent to which he had rendered 
himself personally liable and nothing more so that 


1 . Tokhan v. Oirtoar, (1905) 82 Cal. 495 ; Chandrabali v 
Babur am, (1915) 19 C. W. N. 179=27 I. 0. 365. 

2. Mukta Prasad v. Mahadeo, (1916) 38 All. 327. 

8 . Gang a Deo v. Jolilal, (1917) 2 Pat. L. J. 197=39 I C 648 

4. App. Q. No. 8. 

158 p’c. 8 * 6 RajaH Ra9hvbar Singh v.Jai l n dra, (1919) 42 All. 


6. Sea page 609 supra. 

7. Gir indr ana th y. Bijoy Gopal , (1898) 26 Cal 246 

rp * See In *™ Stamp Act (II of 1899); Nagari.ru Sambayya v, 
Tat.atvr Srllayya, (1908) 31 Mad. 330. See page 609 supra. 
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a charge on immoveable property is expressly ex¬ 
cluded from its operation. 1 If to circumvent this 
difficulty, the decree-holder is allowed to keep the 
security alive and enforce the personal liability 
against the equity of redemption, the impediments 
are insuperable. In the first place that course, as 
already said, means a double realisation of the 
money for the decree-holder, for the security will 
not be extinguished by the sale and works consider¬ 
able mischief not only by keeping alive the right 
of redemption foe the surety, but by leaving room 
for the decree-holder to enforce his security, apart 
from any estoppel, for any balance that may still be 
due to him, which course will directly affect the 
purchaser of the equity of redemption. In the 
next place the decree-holder gets his right to 
enforce payment against the surety, only under 
the security-bond and when once he attaches 
the property as under a simple money-decree and 
seeks to sell the property mortgaged to himself, Order 
34 rule 14 will be a bar to sale. 2 This view is not 
affected by the opinion held in Allahabad and 
Patna 3 that Order 34 rule 14 is inapplicable, be¬ 
cause there the learned judges of those Courts 
were considering the objection that the security on 
the mortgage could not be enforced at all without 
a regular suit and the possibility of the decree-hold¬ 
er keeping the security alive and selling the equity 
of redemption alone was not dwelt upon and they 
saw no objection to the sale of the properties, 4 pro- 


1. See Amir v. Mahadeo Prasad, (1916) 39 All. 235 (229). 

2. See Chundranath v. Burroda Shoonclury , (1895) 22 Cal. 813. 

3. See pages 050-1 supra. 

4. In the Patna ease Oaya Din v. Sri Ram , supra t it is said 
that the order for payment against a surety is nob ‘a decree’ and as 
sach Order 34 rule 14 would not apply. 
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vided the sale did not purport to be a sale of the 
mortgaged property, that is, if the hypothecation was 
given up. 1 L/astly, the law prescribes a specific 
procedure for enforcing the payments of money 
and being a solemn action, in which several interests 
may have to be represented, the procedure so pre¬ 
scribed cannot be lightly set aside without entailing 
uncertainty of title and multiplicity of litigation. 
On these considerations the correct view of the law 
may be thus summed up : 


Correct view 
of the law. 


(a) A security of immoveable property fur¬ 
nished by a judgment-debtor or by a 
third person, can, as such security, be 
enforced by a regular action under sec¬ 
tion 67 of the Transfer of Property 
Act, by the decree-holder on the bond, 
if it stands in his own name or on an as¬ 
signment of the bond by the Court if it 
is or is meant to be in favour of the 
Court 2 or of an officer of the Court. 


(b) But if the right of mortgage is given up, 
the properties can be attached and sold 
as under an ordinary money-decree. 

A surety who guarantees the judgment-debtor’s 
application for insolvency and his appearance when 
called upon as required under section 55 becomes 
discharged, when the execution proceeding in which 
the judgment-debtor was brought under arrest is 
dismissed, for the dism issal of the application would 

1. Chandrabali v. Bobu Ram, (1915) 19 C.W.N. 178 = 97 I 0 


2 But according to the remarks of the Privy Council in Itai 
Raqhubar Si,*gh v Jai ludra. (19191 42 All. 158. a Court is not 
juridical person and cannot be a mortgagee, a security bond cannot 1 
a mortgage at all and as their lordships remarked, there would t 
no statutory provision to enforce the security. 1 


Discharge by 
dismissal of 
application. 
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result in the discharge of the debtor in custody and 
in the release of any property attached under the 
decree, and the property of the surety cannot be 
more bound than that of the defendant himself, 
unless it be so expressly provided in the bond. 1 
Similarly a security bond ceases to have effect at 
any rate, for the purpose of section 145, when the 
suit is once dismissed and the liability is not revived 
by an order of reversal made by the appellate Court 
for retrial on merits. 2 Where sureties offered them¬ 
selves in the Court of the first instance for the 
release of property from an attachment before judg¬ 
ment, the bond became discharged when the suit 
was dismissed. 3 

But if a bond for the production of a judgment- 
debtor is to apply not only to the particular proceed¬ 
ings in execution but to future proceedings, the 
bond must say so. Where therefore the bona com¬ 
menced with the number of the execution case and 
embodied an undertaking to produce the judgment- 
debtor on a week’s notice and in default to pay a 
sum of money, it was held that the bond was only 
in force during the pendency of the application for 
execution during the course of which it was execut¬ 
ed and that the liability did not continue to exist 
after the application for execution had been dismiss¬ 
ed. 4 Where the sureties bound themselves to pay 

1. Lalji v. Odyasundari, (1887) 14 Cal. 757. See also Dudliraj 
v. Mahabir, (1920) 5 Pat. L.J. 417 = 57 I.C. 303. 

2. Mating Po v. Mavng San, (1910) 3 Bur. L.T. 135 = 8 I.C. 
980 ; Shanker v. Ram Kishen, (1915) P.L.R. 147 = 29 1 0. 271 ; Ma 
Bi v. Kalidas, (1910) 5 L.B.R. 116 = 5 I.C. 985 ; SuUman v. Shiv- 
ram, (1887) 12 Bom. 71. 

3. Gollamudi Venkata Sulba v. Caparala Rosayya, (1914) 
M.W.N. 714 = 26 I.C. 76. 

4. Nirvs Narayan v. Pcari Dai, (1913) 21 I. C. 612; Dndhra 
V. Mahabir, (1919) 1 P. L. T. 604 = 57 I. C. 303. 



SURETfES 


655 


the decretal amount, only in case the defendants 
did not settle the dispute, and judgment was passed 
against them in a compromise without any mention 
of the sureties, the bond could not be enforced 
against them- 1 Where certain crops attached in 
execution were allowed to be retained on the execu¬ 
tion of a bond by the sureties for payment of the 
value if the claim was not allowed, the fact that the 
execution case was dismissed for default does not 
affect the liability of the sureties under the bond. 2 

The liability of a surety for a debt ceases to Discharge by 
exist when his principal’s debt is extinguished by an ^^ fclon °* 
act which causes the merger of the estate of the 
debtor and the creditor. The plaintiffs obtained a 
decree for mesne profits against a person and the 
defendant stood surety for him under an order for 
stay of execution pending a Second Appeal against 
the decree. The judgment-debtor died and his estate 
became vested in the plaintiff. On an application 
by plaintiffs to recover the amount from the surety 
it was held that the plaintiffs were not entitled to 
recover. 3 

Where a person stood surety under section 55(4) Discharge by 
C. P. Code that the judgment-debtor would apply in principal 
insolvency within a certain time and would appear in 
Court whenever required, but the judgment-debtor 
died before the time specified, the surety was dis¬ 
charged. 4 So where some money was deposited in 

1. Kapur V. Shankar, (1918) P. W. R, 99=45 I. C. 992. 

— H, ..AblliUay, _Namdoor , (1918) 22C._W. N. 919=43 I. C. 464. 

Dudhrat v. Mahabir, (1920) 6 Pat. L. J. 417 =57 1.0. 803. ~ *“ 

3. Jekkannusami v. Ramasioami, (1923) 44 M. L J 171 = 72 
I. 0. 194. 

4 . Krishnan v. Ittinan, (1901) 24 Mad. 637 ; Nabin Chandra 
r. Mirtunjoy, (1913) 41 Cal. 50 ; Bee also Alohip v. Shaw, (1876) 26 
W. R. 260. 
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Court as security on the condition that if the applica¬ 
tion of the judgment-debtor for insolvency which he 
was to make was dismissed for any reason, the 
money would be paid to the decree-holder, and the 
judgment-debtor made the application but died before 
the application could be disposed of the application 
could not be considered rejected and the decree- 
holder was not entitled to the money deposited. 1 

But where the guarantee is not as in the cases 
aforesaid for the production of the judgment-debtor 
the liability of the surety does not vanish with the 
death of his principal. 2 Where a person stood 
surety to release property attached before judgment 
and the defendant died before the suit came on for 
trial, it was held that the liability of the surety 
continued notwithstanding the defendant’s death, for 
the cause of action survived against the representa¬ 
tives of the defendant, who had been brought on the 
record and who would if the plaintiff’s case was tried 
and succeeded, be liable to satisfy the plaintiff’s claim 
out of the assets of the deceased and that the liability 
of the surety could not be determined until the time 
for execution had arrived. 3 When a judgment- 
debtor was realised on the bond of surety to produce 
the judgment-debtor when called upon or on failure 
to do so to pay the decretal amount and at the 
time when he executed the bond, the surety knew 
that there were criminal proceedings for embezzle¬ 
ment pending against the judgment-debtor, the 
surety cannot escape liability on the ground that the 

1 . Ashiq v. Motilal, (1907) 29 All. 466. 

2. See in the case of administration bonds, Subroya v. Ragam- 
vial, (1904) 28 Mad. 1G1 ; Tiaismi v. Cliokshi Ishvardas, (1894) 19 
Bom. 245 ; also Indian Contract Act (IX of 1872), 130. 

3. Chandulalv. Jcsliangbhai, (1917) 41 Bom. 402; SI aula 
Dad y. WadliatOa Singh, 711. C. 46. 
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jUdgtnerit-debtor was later on convicted afiti 
was irr prison, which made it impossible for 
producing hirilj for it could not be said that the 
surety cobid not have contemplated the possi¬ 
bility, perhaps even the probability, of the judg¬ 
ment-debtor being sent to jail 1 • 


(' ! n n. wherd after security was furnished by a 
Strffciy f6r the performance of a decree to be 

_ I • • • 

p^S^ed' add where the decree gave tithe to the 
defendant for paying the amount decreed by 
instalments, the surety cannot bbjett' that time 
'W’hs given to ’ tlie judgment-debtor Wilhbiit 
notice to him, so long as the 1 ’secufity-btjnd did 
fidt make any Stipulation as to the terms of the 
'd^dtee 1 . 81 Where a person stands surety 11 Ufitfer 
O. 38, r. 2, C. P. Ce de for another drrested 
before. judgment, the surety is not discharged 

J.- # r i»; - ‘ I M-.s:' »1.J • Hi If. J s • I >\L / / . 

from liability, unless, at the time when the 
judgment-debtor is produced, he can be called 
upori^p pay up the decree amount or suffer 
jtmprjsonpient In default. 1 be .mere production 

or the judgmerit-debtor with a protection orddr 

f'Mi, .. 1 'P'lil i; j .11 i. “•.*> n ,,, . 1 ,: i L , 

apes not absolve the surety. When a bdnd Is 

fo 5 tVRfl ? ( #1 l Judgnftevt-detilor, and 
.worder f°r .Ins p f r s°n 3 l appearance ,is made 

. 5TO ns nfcit ,, fm . , h w; 5 ° 

a witness .is not personally .served on him, fhe 
bond is not forfeited for his non-appearance 
as a witness.^ I'f the judgmeht-sdebtor dies after 

■ ■ /J l l ) I -i. -■•!> 'I:. .-A 1 ■■ ■■ _ 

1. Ramcshwar Das V. SrrLotj (1922)'4a All. 174;> .V f; 

<1 ' 1 a'.J 0fifktea40»f:i y, Na^aiihhia\'(\8&l) 9 Mya. Q.O.B 3101 See 
Lai Singh v. Mahomtd Afza’, (1930) L*h. 80 = 123 1.0. 303. 11 

3. Subraniaaia'Iyzr v. Abdul Ltihmanv (1033)',1 Bur.’L. J. 

106 = 70 I.O. 189.1 R0I| ,r."' > » n '\ V. v ;i 

4. Mula Shah y.HatbiiagxOar^ (1910) P<W.»..IBfr^SOU.pv>73. 
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the liability of the surety came into existence, the 
death does not absove the surety . 1 The volun¬ 
tary production of the judgment-debtor when 
stay of execution is pending does not discharge 
the surety . 2 If the surety dies, execution can 
proceed against his legal representative . 8 

/. I* was held in Mysore that before a surety 
could be ordered to pay up the judgment-debt 
under section 336 , C. P. Code, an inquiry should 
be held as to whether the position of the decree- 
holder had in any wise been prejudiced by the 
failure of the judgment-debtor to make the 
application to be declared an insolvent . 4 Where 
the properties of the surely are also given as 
security, the Court cannot pass a personal order 
against him . 5 

Where a judgment-debtor under arrest was 
released on his furnishing security for appearance, 
if his objection under Sec. 47 of the Code was 
dismissed dnd after the dismissal of the said 
petition the judgment-debtor appeared in Court 
and paid the decretal dues in instalments and the 
decree-holder proceeded against the surety for 
the balance, it was held that S. 136 , of the Contract 
Act applied and that the liability of the surety 
ceased after the judgment-debtor surrendered to 
the Court on the dismissal of his application . 5 

1. Makanji v. Bhuhandar, (1924) 48 Bom. 500. 

2. See Ratnibai v. Ghasi Ram, (1925) All. 342 = 80 I.C. 105. 

3. Mohan v. Bhagbai, (1926) Sind. 1926. 

4. Ramabliadrayya v. Ramabhadrayya, (1883) 5 Mys. C. 0. R. 
14. 

5. Ncelakiintiah v. Thimmiah, 6 Mys. L. R. 375. 

6 . Bhagwandas v. Nabin Chandra, (1933) Cal. 337 = 143 I.C. 
322 ; Kashmiri Lai v. Chuni Lai, (1934) Lab. 349. 
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Where the sureties executed a bond by which 
they gave security to the extent of Rs. 550/- for 
rnesne profits, and the bond provided as follows: — 
“If in accordance therewith decree is passed in this 
suit in favour of the plaintiffs, and the defendants 
have to pay mesne profits for the current year, the 
defendants shall pay that amount.” and the suit 
was dismissed by the trial Court but decreed on 

I I * 

appeal ; on an application to execute the bond, it 
was held that the bond became vacated on the 
suit being dismissed by the trial Court. 1 The 
effect of a compromise on the liability of the 
surely is a question of the fact in each case. 
Where a surety undertook liability for the resto- 
tion of the property and payment of mesne 
profits in case the decree of the trial Court was 
reversed on appeal and his liability was not in 
termsexcluded in case of a compromise, the 
surety is bound by the terms of a compromise 
between the parties although entered into without 
his knowledge. But if the compromise provides 
for,postponed payment or for the amount being 
paiffjfor instalments the surety is discharged from 
his obligations. 2 Where the surety for thejudg- 
ment-debtor undertook to “ fulfil the terms qf the 
decree or.order that may be, passed in the suit, by 
the 1 ,trial or the appellate Court,” and suitj.yyas 
bona fide compromised, it was held that,, pn YM?e 
terms of the bond, the surety’s, liability was, npt 
discharged; by the compr im.ise. 8 If a creditor 
agrees to, discharge the principal debtor 
reserves his rights against the surety, ,the agree- 

1. Arumuga V. Packiri, (1933) 38 L.W. 254 = 146 1.0. 285. 

2. A nnadana Jadayav. Konammal. (1938) 66 Mad. 625.' 

3. Baji Ahmad Karim v. Maruti, (1931) 66 Bom, 97. 



66o THE LAW OF EXECUTION 


ment though entered into behind the back of the 
surety only operates as a covenant not to sue 
between the creditor and the debtor and does not 
operate to discharge the surety, because the 
surety’s right of recourse against the debtor,is 
not extinguished. 1 2 . f.i 

In Khairunmssa Bibi v. Olttlh Commercial 
Bank?* bank obtained a final mortgage decree for 
sale and execution was taken out against one K, as 
an heir of deceased judgment-debtor. K claimed 
some of the mortgaged pr >perty and instituted 
a suit for a declaration that the decree in faVoiir 
of the bank was not binding on her. The suit 
was eventually dismissed K then preferred At\ 
appeal to the Hight Court and applied for stay 
of execution of the mortgage-decree. By the 
order allowing stay K was required to file art 
additional security for Rs. 6,000 for payment df 
interest as Compensation on that portion of the 
decree which did not bear interest for the 1 period 
for which the recovery of the decretal money 
would be delayed and the bank was to be entitled 
to enforce the security if the appeal was dismiss 
ed but not otherwise. On the appeal being diS^- 
missed, the bank applied for sale of the property 
in bond. It was held that the order'directing the 
security to be furnished was only declaratory 
artd not executable, that the bank could not 
proceed directly against the security in execution 
for realising the amount due to it and that its 
remedy was the institution of a suit for sale Of 
thfe ; property mortgaged by K. 


1. Annadana Jadaya v. Konavnnal , (1934) 56 Mad. 025. 

2. 56 All. 346 F.B. 
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Compensation 

in restitution, 318 
Companies 

limited and unlimited, 564 
Construction 

of decrees, 133 

must not increase liability, 138 
must accord with law, 138 
plain meaning is the guide, 134 
record may be read, 136 
rule of, 11 
Costs 

decree for, 161 
in restitution, 316 

Court 

executing transmitted decrees, 56 
of concurrent jurisdiction, 71 
of execution, 53 
temporary, 72 
which passed decree, 63 

C. P. Code (1908) 

S. 47 

application of, 171 
essentials under, 172 

inapplicable between competing creditors, 194 
between judgment-debtors inter se, 195 
between party and his representative, 196 
between rival purchasers, 198 
object of, 169 

orders under, are decrees, 170 
S. 144 

application to reversal of decrees, 286 
does not apply to execution proceedings, 287 
Cross-claims, 48 
Cross-deorees, 41 

deoree holder must 611 same character, 44 
deorees may have been 'passed by the same court, 
46 


662 


THE LAW OF EXECUTION 


Cross-decrees, 41 

must be in separate suits, 42 
must be for payment of money, 43 
must be capable of execution at once, 43 
and by the same court, 43 
right to set off available against assignes, 47 
Damages 

failure to certify payment, 275 
limitation of action, 279 
measure of, 275 
“Date of decree,” 389 
Debts 

priority of, 593 
Declaratory deorees 
in execution, 140 
Decree 

absolute and misi, 34 

against dead person, 124 

against foreign state, 554 

against government, 533 

against Hindu father, 574 

against Hindu coparcener, 576 

against Hindu woman, 578 

against holder of impartible estate, 580 

against monaroh and retune, 555 

against property outside jurisdiction, 127 

and appealable order, 25 

and judgment, 15 

cannot be altered, 105 

cannot be impeached, 107 

construction of, 133 

conditional, 145 

definition of, 16 

declaratory, 140 

domestic and foreign, 53 

for costs, 161 

for interest, 163 

for recurring relief, 141 


INDEX 


663 


Decree 

for maintenance, 141 

for mesne profits, 153 

for possession, 152 

indefinite, 131 

includes some orders, 22 

is a formal expression, 17 

is an adjudication of substantive right, 18 

is a final disposal of suit, 19 

objections untenable against, 1C8 

objection to the validity of, 223 

of High Court, 391 

of other Courts, 389 

on appeal, 40 

on award, 142 

on properties outside jurisdiction, 80 
on compromise, 143 
on appeal, 144 
preliminary and final, 34 
procedure on transmission of, 57 
presupposes suit, 19 
providing for a charge, 148 
rendered inexeoutable, 129 
transfer of, 56 
validity of, 119-20 
with condition contrary to law, 127 
with irrevcjoable direction, 132 
with instalments, 184 
which to be executed, 38 
Delivery of possession, 215 
Discharge 

effeot on decree, 355 
of surety, See Sureties 
District judge 

power of transfer of, 88 
Diwanee 

grant of, 9 
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Dormant judgment, 362 
Envoy 

privileges of, 558 
Estoppel 

of defendant, 379 
Executing Court 
powers of, 133 
inherent, 39 
not in certain cases, 96 
to amend, 93 
to construe decree, 133 
to enlarge time, 92 
to hear applications, 97 
to revoke erroneous order, 95 
to make up deficiency of Court-fees, 93 
to order discovery, 100 
to relieve against forfeiture, 164 
to refuse execution barred by time, 167 

Execution 

cannot be refused on equitable grounds, 104 
Courts of, 53 

defective or excessive, 211 
meaning of, 198-208 

of decrees of British Indian Courts in foreign terri¬ 
tory, 65 

of decrees of British Indian Courts in Native 
States, 66 

of decrees of British Courts situate outside British^ 
India, 63 

of decrees passed by Courts of Native states, 64 
suspension of, 480 
transfer of, 87 
Foreign judgments, 33 
Forfeiture 

power of executing Court to relieve against, 164 
“ Fresh application,” 374 
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" In accordance with law," 402 
good faith not necessary, 416 
success not necessary, 416 
who are proper applicants, 405-8 
who are proper respondents, 409 
Indian soldiers, execution against, 358 
Inherent powers 

in restitution, 290 
of executing Courts, 93 
of stay in execution, 357 
Injunction 

operation of order of, 350 
Inquiry 

in execution, 168 
Irregularity 

immaterial, 412-3 
Interest 

under decree, when ceases, 234 
Joint decrees 
appeal, 510 
oross*decrees, 47 

certification of satisfaction in, 511 
effect of merger of rights in, 507 
effect of execution of, 510 
effeot of irregularity in execution of, 509 
limitation for, 438 
procedure on application, 508 
when part oan be executed, '507 
who can execute, 503 
whole decree to be executed, 506 
Judgment and deoree, 15 
collateral attack of, 122 
distinction between, 15 
definition of, 16 
in English law, 15 
in Indian law, 16 
instances of, 124 
void, 122 4 
84 
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Judgment-debtor 
alien, 552 
convict, 552 
infant, 552 
public servant, 553 
stranger, 553 
who is, 551 
Jurisdiction 

assumption of, cannot be questioned, 130 
cessation of, 54 
concurrent, 71 
exclusive in execution, 168 
in execution, 69 
. pecuniary, 83 

power to execute inherent, 69 
removal of, 73 
territorial, 70 

within court’s premises, 70 
Legal representative 

execution against, 569 
effect of, 580 

effect of absence of, on record, 586 
extent of personal liability of, 591 
limits of liability of, 587 
manner of, 585 
place of, 580 

legal representative of, 597 
right to pay debts. 591 
right of retainer of, 595 

Limitation 

acknowledgment of liability, 473 
valid, 476 
invalid, 478 
for decrees 

not immediately executable, 484 
for injunction, 486 
for mesne profits, 487 
for preemption, 487 
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Limitation 

for possession, 485 
on mortgages, 489 
effect of lapse of, 494-5 
extension of, 442 et seq 
on account of defendant’s absence, 442 

bonafide proceedings in court without jurisdic¬ 
tion, 443 

disability of decree-holder, 450 et seq 
fraud, 467 
injunction, 452 
payment, 471 
stay of execution, 450 
in case of amendment, 398 
in caso of appeal, 391 
in case of review, 397 
in case of step in aid, 399 
Mayor’s Courts, 9 
Mesne-profits, 

burden of proof, 311 
defined, 311 
in restitution, 310 
period for, 312 
standard for, 313 
Monaroh 

privileges of, 550 
New legislation 
effect of, 11 

on limitation, 12 
on procedure, 11 

Notice 

before execution, 363 

effect of omission of, 368-9 
form of, 364 
objeot of, 365 
pleas on, 365 
procedure on, 366 
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Order 

and decree, 22, 27 
appealable, 22 
conclusive, instances of, 31 
definition of, 22 

interlocutory, instances of, 30, 32 
must determine right or liability, 27 
must be conclusive, 28 
unappealable, 25 
under S. 47, 28 
under S. 144, 30 

Parties 

to actions dismissed, 176 
to suit, 173 
Partner 

and partnerships 

execution against, 559 

Payment 

and adjustment, 234 
and satisfaction, 232 
enquiry as to, 250 
into Court, 233, 234 
modes of, 233 
persons entitled to, 233 
uncertified, aotions on, 83 
Pecuniary jurisdiction 
change in, 56 
in one’s own decrees, 84 
in transferred decrees, 84 
Plaint 

rejection of, 26 
Possession 

delivery of, 215 
Precepts, 82 
Preliminary decree, 35 

Courts' duty to draw up, 35 
interlocutory decision not a, 36 
when passed, 37 .> 
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Proceeding 

. treated as suit, 229 
“ Proper Court,” 400 
Publio servant 

decree against, 55, 37 
Recorder’s Court, 9 
Redress 

history ofi 3 
in archaic societies, 2 
in Hindu law, 5 
in Teutonic law, 5 
Representation 

of assignee after decree for injunction, 183 
attaching creditor, 181 
auction-purchaser, 184 
cotenant, 181 
transferee of decree, 182 
determination of, 545 
inquiry into, 230 
Repr esenta tives 
who are, 178, 

Respondent 

in execution, 554 et seq. 

See Judgment-debtor 
Restitution 

appeal, 320 

available against third parties, 305 

available though payment uncertified, 308 

Courts that can grant, 297 

costs in, 316 

compensation, 318 

evidence may be taken, 309 ■ 

extends to all parties, 302 

grant when necessary, 296 

granted by revenue courts, 298 

inherent powers of, 290 

instances of, 285 

interest in, 3X6 
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Restitution 

limitation in, 321 
liable in, 301 

not limited to possession allowed through Court, 307 

not to party not affected by decree, 302 

not against party not benefited, 303 

not against surety, 303 

not against stranger-purchaser, 303 

persons entitled to, 299 

principle of, 281 

remedy in, 287 

under the old law, 282 

under the present law, 283 

to render substantial justice, 292 
to correct error of court, 293 
on setting aside sales, 295 
on setting aside exparte decree, 295 
successive applications for, 320 
splitting of claim for, 320 * 

Retainer 

right of, 595 
Retrospective operation 
of C. P. Code, 13 
Reversal, 

affects all connected orders, 288 
effect of, on restitution, 288 
must be by competent court, 288 
Reversioner 

when representative 
“ Revivor ” 391 
Salary, 

attachment of, 81 

Sale 

setting aside of, 214 
stay of, 396 
Satisfaction 

certification of, 240 
of decree, 232 
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Sciere facias, 362 
Security 

effect of, 610 
must be finished, 341 
Stay of execution 
appeal, 344 
aspects of, 327 
before appeal, 335 
by appealable court, 338 
by court executing transmitted decree, 333 
conditions for, 335 
classes of, 327 
costs, 345 

interim order for, 339 
inherent powers of, 357 
operation of order of, 346 
pending appeal, 334 
pending cross suit, 330 
pending deoision in suit, 332 
pending application for insolvency, 332 
sufficient cause for, 340 
temporary or perpetual, 326 
under Court of Wards Act, 356 
under the Indian Companies Act, 356 
under the Insolvency Laws, 354 
when to be refused, 343 
Stay of Sale, 336 
Step in aid 

application necessary, 417 
application 

for arrears, 424 
for attachment, 425 
for certificate, 424 
for delivery, 429 
for payment out, 425 
for receiver, 425 
for transmission, 420 
for sale, 426 
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Step in aid 

for recovery of instalment, 430 
for succession certificate, 431 
returned for amendment, 420 
issue of notice, 422 
miscellaneous, in aid, 430 
miscellaneous, not in aid, 431 
oral application, 418-19 
payment of process fee, 423 
“ Struck off”, 375 
Succession certificate 

when necessary, 517 
when not necessary, 520 
Sudder Diwani Adalat, 10 
Sadder Nizaraut Adalat, 10 
Suit 

against purchaser, 190 
by purchaser, 192 
for damages 

basis of action in, 276 
limitation for, 273 
for recognition of transfer, 542 
for refund of price, 545 
meaning of, 20 
to set aside sale, 270 
treated as proceeding, 227 
what are, 21 
what are not, 21 

Surety-bond, 604 
registration, 609 
stamp, 608 

Surety, 599 et seq. 
discharge of 

by death of principal, 655 
by dismissal of application, 653 
by discharge of debt, 655 
execution against, 599 
for performance of decroes, 601 
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Surety, 599 et seq. 

for restitution, 602 

for payment of money or costs, 602 

for performance of a condition, 602 

for appearance, 603 

liability of 

coextensive with that of judgment-debtor, 616 
extinction of, 653—5 
limits of, 613 

Temporary injunction, 327 
exceptions to, 80 
power of High Courts in, 330 
territorial jurisdiction, 70 
when granted, 328 
when refused, 329 

Time for execution, 361 et seq. 

Transferee 

attaching creditor not, 528 
by operation of law, 516 
if benamidar, 534 
of decree, 514 
who is, 515 

Transfer of decree, 521 

must relate to decree, 525 
operation of, 523 
of part of decree, 524 

of money due to judgment-debtor, 536 

subject to equities, 546 

Stamp and registration for. 521—2 

Transmission of decrees, 57 

when Courts are in different districts, 60 
when Courts are in same distriot, 59 

Twelve years’ rule, 370 

applies to all decrees, 376 
extension of, 381—4 
retrospective operation of, 377 
85 
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Uncertified payments 

and limitation, 258 
applies as between parties only, 265 
applies to all decrees for money, 255 
cannot be recognized, 248 
does not cover right to execute, 265 
extends only to Civil Courts, 265 
effect of fraud, 267 
in restitution, 264 
suit based xlpon 
for injunction, 268 
for declaration, 268 

when applied to mortagage decrees, 257 
Vivadachintamani 

on procedure, 7—9 
Waiver 

in instalment decrees, 158 
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VOL. I 

A court which passed the decree can decide 
any matters arising in execution, quite apart from 
attachment and sale of property [(1930) Oudh 
305 : 123 I. C- 881] and does not lose jurisdiction 
to execute the decree even after transfer of dec¬ 
ree, (1930) Lah. 199 : 121 I. C. 68. 

A transferee court cannot question the lega- 

T PU , rP °t r !o° f the ° rder directin g execution, 
(1930) Lah. 143 : 123 I. C. 531; (1933) Lah. 397 : 

•*' G 634; and lf before the transfer was order- 
ed the transferring court refused to go into a plea 

of limitation, the transferee court cannot enter- 

tam the plea, ( 193()) Lab. 118:125 I. C. 55; 11 

An executing court can refuse execution of a 
decree which is on its face a nullity for want of 
jurisdiction (8 Rang. 544), but not a decree which 
had been passed without the production of a 
succession certificate (9 Pat. 829). 

*41 if 1 ^o 6 ^ e iSa " exeoutabl ° decree, 
(193 3) Lah. 41 : 140 I. C. 533; (1933) M. W. N. 

183. It cannot question the jurisdiction of the 

i°r 375 3 fio Se w h ^ T d 1 e ? ree ' (1932)Lah ' 601 : 138 
T r w N ’ 1120: <lm > Cal - 38 0 : 137 

I. C. .643! 869 ( > A1L 163: (1933 > Mad. 362.- 142 

rn „J. he 11119 ? at territorial Jurisdiction is a 
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S. 47. For meaning of “parties to suit”, see 
35 C. W. N. 877; (1933) All. 490 F. B; (1932) Pat- 
329 : 140 I. C. 97. 

For party exonerated? see (1932) A- L. J. 1036. 
(1933) Mad. 435; 54 Mad. 81 F. B. 

The following questions relate to execution : 
excessive execution (33 Bom. L- R. 1157); exis¬ 
tence of the decree [(1931) All. 490 : 134 I. C* 236 
F- B.]; ownership of the judgment debtor [(1931) 
Nag. 27 : 130 I. C. 154; (1931) Nag. 27 : 130 I. C. 
154]; delivery of possession to a decree-holder 
auction-purchaser (10 Pat. 670); executability of 
decree [(1932) Cal. 517 : 138 I. C. 380]. 

A private purchaser from or from the 
heirs of, a decree-holder auction-purchaser is his 
representative (63 M- L- J. 941; (1930) Cal. 586 : 
128 I. C- 244). A suit by a universal donee raising 
objection to attachment is barred, (1930) Oudh 
268 : 129 I. C- 865- A prior mortgagee of a 
tenure is not a representative of the judgment- 
debtor in a decree for rent obtained after the ten¬ 
ancy ceased, (1931) Cal. 202. 

For auction - purchaser as representing of 
judgment-debtor, see 63 M. L. J. 941. An interim 
receiver does not represent judgment-debtor,(1933) 
Mad. 152 : 141 I. C. 817. 

For the test of an application under S. 47, 
see (1933) Mad. 130 : 140 I. C- 779. 

For conversion of application into suit and 
vice versa, see 60 M- L. J. 219 : (1931) Mad- .81; 
60 M. L. J. 471 : (1931) Mad. 270; (1931) Mad. 
588 : 133 I. C- 12; (1931) Oudh 45 : 130 I. C- 117; 
35 L. W. 103 : 137 I. C- 288.) 



Ill 


An order refusing stay of execution is a 

decree (11 Lah 402); is not [(1930) AIL 121- 122 

I. C. 182; (1931) All. 129; (1933) Nag. 84 ’: 141 
I* C. 841]. 

/'iQQm°^ r ju ;) onr Cata in execution proceedings, see 
£ 93 $ XT 1 t 5 1 112 L °* 881; 8 Ran S- 302; (1930) 
N - 729 : 128 1- C. 455; (1930) Mad. 414 : 
120 I* C- 863; 52 All. 217 (a decision under O 21 

R- 16 is not); (1931) All. 746:133 I. C. 303; (1931) 
Bom. 446: 1831. c. 858; (1931) Bom. 451 : 133 I- C. 
750; (1931) All. 6 : 130 I. C- 406; (1931) All. 218 • 

839; ( l931 ) Mad. 303:131 1. C. 6 I 0 ! 

(1931) All. 689; (1932) Cal. 569; (1933) Lah. 150 : 
141 I. C. 577; (1933) Mad. 130 : 140 I. C- 779- 11 
Pat. 607; (1932) All. 392; (1932) Sind. 116;’64 
M. L. J. 629, 637. 

8. 144. S. 144 prescribes a remedy indepen- 

« remed y und er O. 21 R. 90, (1931) All 
655 : 133 I. C- 622. V ' 

Ti/r the meanin £ of ‘or otherwise’, see (1931) 

Sms) 1 ailzw 451 : (,931) ^ 21 = 130 

10 J„°g. 480. 0f “ act of COurt "- 

barred under S- 144, see (1931) Mad. 

1557 134 L 1151: 58 Cal ' 465: 33 Bom - L ‘ R- 

„ , F ° r award of inte rest on restitution, see 54 
Mad. 887; 35 C- W. N. 1305; 63 M. L. J. 383. 

Cal. 107t> eSardS thS interest of strangers, see 58 
Ranges* 6 ° ase0f substituted parties, see 10 
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For restitution in exercise of inherent powers, 
(1931) Cal. 42 : 130 I. C- 236; (1931) Cal- 779 : 134 
T. C- 1185; 58 Cal. 1070). 

The court can order restitution when sale is 
set aside (9 Pat. 685) or on void decrees [(1930) 
Pat. 473 : 125 I. C- 779], in interim orders (60 
M. L- J. 79 : 129 I. C- 63), or against attaching 
decree-holder (53 Mad. 796). For the application 
of O- 21 R. 97 against a purchaser from a decree- 
holder before reversal of decree, see (1930) All. 
415 : 122 I. C- 758. 

S. 145. For a case of surety for payment of 
instalments regularly, see (1930) Lali- 185 : 124 
I. C- 677); for appearance of judgment-debtor, 
see (1930) Lab. 80 : 129 I. C. 689; (1930) Lah. 
896 : 129 I. C- 762. 

For surety’s liability on terms of bond, 
see (1931) Bom- 444:134 I. G 718; 55 Bom. 
97; 63 M. L. J. 85 P. C-; 59 Cal- 1350. 

In cases of dismissal of suits and subsequent 
restoration, see 59 Cal- 1450. 

For discharge of surety on compromise, see 
11 Pat. 590- 

S. 151. For inherent power to order stay of 
execution, see (1932) All. 665; 54 All. 344); to set 
aside sale, see (1932) All- 403; (1933) Mad- 399. 
to stay confirmation of sale, (1930) Lah. 
793 : 126 I- C- 443); but not to set aside ex parte 
decree, (1930) Cal- 488 : 128 I. G 94), or to set 
aside sale of moveable property, (L930) All- 513 : 
124 I. G 48. 

S. 48 fixes an outside limit of time for execu¬ 
tion of decrees, [(1932) Oudh 220 : 138 I. G 149; 
(1931) Oudh 414 : 134 I. C. 878], and contains a 



rule of substantive law and not merely a rule of 
procedure [( 1932 ) Sind 116 : 26 S. L. R. 9i]. 

S- 48 does not affect applications for revival 
of dormant applications [(1930) Lah. 647 • 123 

I. C. 113; (1931) All. 31; 124 1. C. 43]. 


•xi In o Bom b a y> a minor decree-holder can apply 
within 3 years after 12 years have passed [51 
Bom. 776 following 16 Bom. 536]. 


A decree of the Presidency Small Cause 
Court is not governed by this section and is en¬ 
forceable even after 1 ' years [26 S- L- R. 85]. 


The ‘subsequent order’ can be passed by the 
original court only [54 All. 573 F. B. Contra '1931) 
Nag. 50 : 132 I. C. 456; 12 Pat. 195 P. C.] ' For 
‘fresh application’ see (1931) Bom- 492 : 134 I. C- 
1153; (1931) Bom. 425 : 134 I. C- 730; 54 All. 419- 


For extension of the period by S. 15 Limita¬ 
tion Act, see (1931) Oudh 351 : 132 I. C. 257; (1931) 
Lah. 125 : 131 I. C. 345. 


For fraud, see 53 All. 419; (1931) Mad. 608: 
133 I. C. 206; (1930) Sind 218 : 125 I. C- 830. 

For fraud of one judgment-debtor, see (1930) 
M. W. N- 729 : 128 I. C. 485. 


For cases of instalment decrees, see (1931) 
Bom. 263 : 132 I. C. 437; (1931) All. 131 : 124 I. C. 
43; and maintenance decree, see (1931) Bom. 492* 
134 I, C. 1153- 

0. 21 B. 1. The decree-holder is entitled to 
interest up to the date when he had notice of the 
deposit, when the decree does not contain any 
specific direction as to the mode of payment 135 
C. W. N. 544). w 
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cC All money payable under a decree” means 

the balance payable under the decree, 11 Pat. 796. 

Payment to unrecognised assignee is at risk, 
64 M. L. J. 732. 

0. 21 R. 2. For pre-decree agreement oper¬ 
ating as adjustment, see (1930) Mad. 673:125 
I. C- 533; 54 Mad. 184- 

For meaning of adjustment, see (1931) Lah. 
608 : 132 L C. 670; (1931) Sind 42 : 131 I. C. 710; 
(1933) Bom. 100 : 142 I. C. 220. 

An adjustment must be one which extingui¬ 
shes the debt, (1930) Mad- 410 : 123 I. C. 604. See 
63 M. L- J. 598. It may be conveyed at any time 
[(1930) All. 123 : 124 I. C. 22; (1931) All. 2l9:132 
I. C. 426; 3 Luck. 684; (1931) Sind 28 : 128 I. C. 
909], in any form (8 Rang. 310) to the court by 
the decree-holder. To save limitation it must 
come under section 19 or 20 of the Limitation Act 
(1931) Cal. 719 : 134 I. C. 922 F. B. Such certifi¬ 
cation is not a step-in-aid, 3 Luck. 684; (1930) 
Rang. 64 : 126 I. C. 540; (1933) All. 364. 

What bars the judgment-debtor bars the 
surety, 59 Cal. 1354; 49 Mad- 325. 

This rule applies only to the stage before the 
sale and after the sale takes place, the only mode 
of setting it aside and satisfying the decree is by 
deposit under R. 89, 60 M. L- J. 423 P. C. 

Payment made out of court before final dec¬ 
ree in a suit on a mortgage cannot be recognised, 
(l932) Lah- 231 : 136 I. C. 732; nor can it in an 
application under O. 21 R. 16 , 55 Mad. 720 (see 
contra 47 Bom- 643), nor against Official Recei¬ 
ver, (1932) Mad. 250; 56 Mad. 316; 137 L C- 394.. 
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SUPPLEMENT-(contd.) 

Vol. I 

«•; am, sregtsss s«- 

' g snsvs #k, SSS 

(1936) Pesh. 41- 160 I. C. 835- (1936) P t Qn- 
W. N. 887; (1935) Nag. 250 159 I r 

113: 150 I. C. 866; (1934) Lab. 'l53: 150 I. C 213. 

s - 37. Transfer of territory—57 Mad. 995. 

S* 39, 42. Transfer of decree. 

Certificate (1937) Lah. 369: 162 I. C. 489. 

L. J. «SW7. c C °77 rt 39 (1 C 93 % ™-™Ut 937 > A - 
728: 152 I. C. 128. * W * N ‘ 961; ( 1934 ) Lah. 

Decree cannot be split n n _ 3s c . w N 1053 

161 LOSU^mIo Sind iTOTC™? °» ! ' 521: 
550 (1936) Rang. 184- ( 1935 ) p* /' ?' 524; 14 Rang, 
576: 156 1. C.125* (I934) r iPiL 99 '- (1935 > Mad. 
(1934) Mad. 298: 149 I C m2ft oof? J*' 905: 

12 Bang. 320: (1934) Lah. 652: 152 I. 0 135 717; 

X. 0.““ eX0CUtion - (1265) Cal, 268: 156 
1935 S /Lah. fl P i r r P ‘^ (1936) Lah ' *66: 163 I. C. 374; 
846: fs™ 1.0.685? r ° d Wi ‘ hiD 12 yeare - (1934) Lah. 
395: 168 I: ™ 9; Oudk 

I. 0. 268; 13 Bang.’722; 62 bd 28. J P “‘- 222; . 155 

I. 0. 86?? U ‘ abmty ° f deoree ~ (1936) P.t. 303: 162 
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Appeal — (1936) Mad. 812: 165 I. C. 59; (1936) 
Pat. 256; 163 1. C. 395; (1937) Cal. 259; (1937) Pat 
380; (1937) Lah. 263; (1937) Mad. 509; 57 Mad. 457 
(assignor and assignee); 58 Mad. 403, 16 Lah. 990. 


Objection of judgment-debtor to attachment 
before jubgment falls under O 21, B. 58— (1937) M. 
W. N. 587. 

Objection by legal representative that property 
is his own—(1937) All. 97: 167 I. C. 394; (1936) M. 
W. N. 1369; 60 C. I.. J. 257; 58 Bom. 513; (1934) 
Hang. 127: 151 I. C. 227. 


Objection by judgment-debtor and a stranger- 
57 Mad. 822. 

Objection by judgment-debtor that property 
attached is trust — (1936) Pat. 256: 163 I. C. 397; 
(1936) Mad. 733 

Suit as application and vice versa — (1934) All. 
699; (1934) Pat. 9: 149 1. C. 1003 

Hefund of excess realised—18 Lab. 162. 

Pre-decree compromise—39 P. L. R. 29. 

Satisfaction entered bv mistake— (1937) O. W. N. 
231: 167 I. C. 401; (1936) Cal. 400: 165 I. C. 756; (1935) 
Rang. 225: 157 I. C. 814. 

Official Receiver—62 Cal. 457. 

Liquidator—(1934) Nag: 207: 148 I. C. 714. 

‘ Representatives ’—(1934) Pat. 413; test of — 151 
I. C. 683; (1935) Sind 214. As between two rival repre¬ 
sentatives—(1934) All. 730: 151 I C. 473. 

Delivery of possession— (1934) Cal. 541: 150 I. C. 
313; 60 Cal. 1401. 

No plea of bar in second appeal— 9 Luck. 365- 
Nullity of decree—(1934) Lab. 117; 60 C. L. J. J02- 



Dead persons— (1934) Pat. 145: 148 I. C. 730 
(decree of Co-operative Registrar). 

Validity of decree— 13 Pat. 17; (1934) Pat. 426* 

Lah ' 623; (1935) Mad. 598: 156 
I. C. 145; 58 Mad. 752. 

-p ■ “ (1937) Maa - 268 ’ (1936) 

. P . J 268. 15J X, C. 960. Paramount title — (1936) 
Afad. 625: 163 I. C. 619. K ' 

. ^ tion -^eh a .ser —(1936) Mad. 

' «o 1 'ilS 2 r 1 ' „ C * 856 - Auction-purchaser — (1937) Nag. 
59: 168 I. C. 221; (1937) Lah. 347; (1936) Cal. 573 
(money decree); (1936) All. 479: 163 I. C. 926 (mort¬ 
gage decree); (1934) Lah. 105: 148 I. C. 901. 

Setting aside sale—(1937) All. 407. 

Porties to suit—(1934) Pat. 627: 152 I. C. 776. 

S. 48. Revival of application-—(19371 Pat a.q. 

166 I. n. 950; (1937) N., 92; ft9S6) r.h. 843- 161 

Pat" 532°( ?? 34) A f U 481; 148 l - C * 1017 F - B ; (1934) 
l at. 532 (claim suit;. 

'Subsequent ord«r ’ — 65 C. L. J 403- (l93fil 
Oudh 266: 162 I. C. 715; 14 Pat. 816. ’ (1886) 

Instalment decree—(1936) Lah. 159: 162 I. C. 673. 

816- 843: 161 L C - 96 °5 H Pat. 

16, 67 ALL. j 751 (against judgment debtor’s legal 
representatives also). s 1 


OuahM 1 * 181 I. A o!' 5«. 19—30 «* a 9plicab,e (1934) 
165 I D c e 685*(1934)°On6h 465^161 ^ ^ 

(1937 a )B 4 0 ™, u e i? S? I?O. V 760 eX8C "‘ ,On T ' rOCOe ' inS8 - 

78<t-rtOQM P °„ of r fl937 > Mad. 694; 169 I 0 

149I C 365 878: 158 T - °' 908 > Po‘- 160;' 
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Mesne profits — (1937) Cal. 478. Damages—38 
C. W. N. 1197, Interest — (1935) P. C. 17: 153 I. C. 
654; (1934) Lah. 604: 148 I. C. 569. 

S- 144. Applicability—(1937) All. 232: 168 I. C. 
148; (1937) Bom. 173; (1937) Mad. 173; 167 I. C. 458; 
( 1937) Mad. 95: 167 I. C. 67; (1937) Mad. 315: 152 
I. C. 663 (against tenants also). 

‘ Any party ’ — (1937) Bom. 101. 

Res Judicata—(1936) Lah. 246: 163 I. C. 97; 
Limitation — 13 Pat. 411 F. B.; 71 M. L. J. 795. 
Successive applications — (1937) Mad. 173: 167 I. C. 
458. Appeal—(1937) Cal. 152; (1937) Mad. 229: 166 
I. C. 890. 

Inherent powers—(1937) Bom. 173; (1937) Mad. 
95; (1937) Nag. 151; (1936) Mad. 636; 69 M. L. J. 84; 
57 Mad. 849. 

S. 145. Applicability of — 57 Mad. 803. 

Security-bond — (1936) Mad. 990; 166 I. C. 

670; (1936) Cal. 143: 162 I. C. 619; (1936) Lah. 463: 

164 I. C. 281; (1936) Lah. 21: 156 I. C. 903; 57 Mad. 
688; 58 Mad. 777; 61 Cal. 890. Enforcement of — 
(1936) Mad. 589: 165 I. C. 453. Appeal — (1934) Lah. 
538: 158 I. C. 693. Several judgment-debtors— (1935) 
Mad. 399: 156 I. C. 631; (1934) Mad. 426; 151 I. C. 170. 

Or. 21 R. 2— Adjustment — 62 Cal. 28; (1937) 
Sind 229; 60 Bom. 724; (1936) Cal. 518; 162 I. C. 482 

Adjustment by a fresh agreement — (1937) 
Cal. 222; (1936) Pat. 253: (1936) Cal. 518; 15 Pat. 390; 
(1936) Rang. 289: 164 I. C. 106; (1936) Sind. 191; 
(1935) Lah. 973. 

“ Decree ” may be of any kind — (1936) Lah. 
842: 165 I. C. 358; 14 Pat. 488. 

Bar of recognition— (1936) Mad. 494: 161 I. C. 
751; (1936) Pat. 253: 162 I. C. 482: (1935) Mad. 426: 
156 I: C. 834; in cases under Or. 34 R. 6—69 M. L. J. 

165 F. B.; (1935) Oudli 313; 14 Pat. 488-; in cases of 
transferred decrees — (1935) Nag. 230; (1934) Sind 
205; (1934) All. 445: 149 I. C. 218. 





